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JasPER County v. Tavis, Appellant. 


1. Purchaser of Equitable Title to Land. The purchaser of an 
equitable title to land takes it subject to all the equities between 
his vendor and the holder of the legal title as they exist at the time 
of his purchase. Thus, where a county sold swamp land on credit, 
and caused a certificate of purchase to be delivered to the purchaser 
specifying the terms of the sale, and providing that on compliance 
with these terms the purchaser should be entitled toa deed, and 
by a subsequent contract these terms were altered, but no change 
was made in the certificate; Held, that a subsequent purchaser 
from the county’s vendee was bound by the altered terms, 
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2. Compound Interest. The maker of a note bearing simple in- 
terest being sued upon the note, agreed by a separate instrument 
in writing, in consideration of the dismissal of the suit, that inter- 
est thereafter to accrue upon the note if not paid when due, should 
bear interest. Held, that this agreement was founded upon a suffi- 
cient consideration and was valid. The fact that it was made after 
the note was executed and by a separate instrument, was immate- 
rial. R.S. 1855, p 801, 26 


3. Ejectment: proper JupGmMEeNtT In. Where the defendant in eject- 
ment was in possession under a contract of purchase from the 
plaintiff, with which he had wholly failed to comply ; but he had 
made valuable improvements upon the land; Held, that a judg- 
ment requiring him to pay the amount ascertained to be due and 
directing that a writ of possession issue against him in default of 
such payment, was erroneous. It should have directed a sale of the 
premises upon such default. 


Appeal from Jasper Court of Common Pleas.—Hon. E. O. 
Brown, Judge. 


REVERSED. 


This was an action of ejectment for a forty acre tract 
of swamp land. Defendant claimed under one Geo. E. 
Ward. The evidence given at the trial showed that on 
the 11th day of February, 1858, the county court of Jasper 
county sold this tract, with many others, to Ward at ninety 
cents per acre; that Ward was to give his note with ap- 
proved security for the purchase money of all the tracts’ 
the note to be payable on the 11th day of February, 1859, 
and to bear interest after maturity at ten per cent per 
annum; that the note was given accordingly; that Ward 
received from the swamp land commissioner of the county 
a certificate setting forth the terms of the purchase and 
declaring that upon payment made for any one or more of 
the tracts according to these terms, the commissioner would 
execute adeed for thesame. The evidence further showed 
that Ward’s note not being paid at maturity the county 
brought suit upon it; and that pending this suit Ward 
executed the following document: 
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Know all men by these presents: That whereas, there 
is now pending against me and others in the circuit court 
of Cedar county, in the State of Missouri, a suit in the 
name of the county of Jasper, in said State, for the sum 
of $68,377.80, the foundation of which suit is a note due 
from me and others to the said county of Jasper, dated 
11th day of February, 1858, payable twelve months after 
date, bearing interest at the rate of ten per centum per 
annum from maturity. Now, for and in consideration that 
the said county will dismiss said suit, I do hereby agree 
and bind myself to pay to said county all the interest an- 
nually that has accrued or may accrue on said note till the 
same is formally discharged and paid off, at the rate of ten 
per centum per annum, and if the same 1s not punctually 
paid the interest is to bear interest as the note aforesaid. 
In testimony whereof, I have hereunto set my hand and 
seal, this 830th day of May, 1860. 

Gro. E. Warp. [sEAL.] 

There was no evidence of any formal action taken by 
the county court upon the receipt of this document; but 
the evidence showed that the suit referred to in it was dis- 
missed ; that afterward Ward executed the conveyance 
under which defendant claimed, and that defendant had 
improved the land and built a dwelling house onit. At 
the time of the institution of this suit the whole of the 
purchase money for the tract in controversy was still due, 
and the defendant was willing and offered to pay the same 
with simple interest as specified in the certificate of pur- 
chase, but the plaintiff claimed compound interest under 
the agreement of May 30th. The trial court sustained the 
plaintiff’s claim and adjudged that upon payment by de- 
fendant to plaintiff of the sum so claimed ($204) and the 
costs “ within sixty days from this date, all right, title and 
interest of plaintiff in and to said land shall be divested 
from plaintiff, and shall vest absolutely in defendant; free 
from any lien, claim or equity of plaintiff; but in default 
of the payment of said sum within sixty days from this 
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date, it is ordered that a writ of possession issue against 
defendant, and that he be forever barred from asserting 
any right, title or suit in and to said land.” 


John M. Richardson and Ewing § Hough for appellant. 


The proposition of Ward was to pay interest on in 
terest not yet due; the consideration of which proposition. 
was further indulgence and “forbearance.” Had the prop- 
osition ripened into a contract it would have been in conflict 
with the statute and illegal. It was to pay more than ten per 
cent for forbearance. R. S. 1855, p. 890, § 4. Not having 
been filed and acted upon by the county court, it does not 
amount to a contract, though the county did dismiss her 
suit. Dennison v. St. Louis Co.,33 Mo.168. Asa contract 
to pay compound interest it is not valid. Such a contract 
must be evidenced by the instrument by which the money 
is secured to be paid. R.S. 1855, p. 891, § 6; Payne v. 
King, 88 Mo. 507; Toll v. Hiller, 11 Paige 228; Townsend 
v. Corning, 1 Barb. 627. It must not be prospective. Gunn 
v. Head, 21 Mo. 432. The commissioner acting under the 
order of the county court, gave Ward a certificate of pur- 
chase showing he was entitled to a deed for any tract or 
tracts of said land, upon the payment of ninety cents per 
acre, with simple interest. This document Ward had to 
show purchasers, to whom he sold the land, subject to the 
claim of appellee for the purchase money with simple in- 
terest. The certificate of purchase was the only contract 
on record relative to the sale of these lands. The propo- 
sition not having been placed upon record, would not affect 
innocent purchasers from Ward. 

The records and the agreed statement of the case show 
appellant put a farm and house on the tract in controversy. 
The court erred in granting a writ of ouster, if the judg- 
ment was not paid by astated time. The appellant cannot 
be deprived of his property and the results of his labor in 
that way. The judgment should have been for possession 
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or for the sale of the land for the payment of the debt. 
If the land at public sale will bring more than the judg- 
ment, appellant is entitled to the surplus. 


Phelps §& Brown, G.W. McAntyre and R. A. Cameron 
for respondent. 


I. 


SuErwoop, C. J.—As the legal title of the land re- 
mained in the county, Ward only having acquired an 
equitable title by reason of his certificate of purchase, any 
transferee from him could not occupy any higher or better 
position, and must be regarded as a purchaser with notice, 
and as taking the land subject to any contract Ward had 
previously made with the county respecting the land pur- 
chased, A suit was pending in Cedar county on the note 
of Ward given for this and other lands, which note bore 
ten per cent interest, and while this suit was pending Ward 
made the written proposal to the county court read in evi- 
dence. What objection there was to this proposal of Ward 
does not appear. It is conceded, however, that the county 
dismissed the suit, and that it was after such dismissal that 
Ward sold the land and that the same passed by mesne 
conveyance to the present possessor. In such cireum- 
stances the defendant must be regarded as standing in no 
more advantageous position than would Ward had he con- 
tinued to hold under his certificate of purchase, modified 
as it subsequently was by his proposal, accepted by the 
county. And we can discover no sound reason why the 
defendant, the transferee of Ward, and those claiming 
under him, should not be as much bound by Ward’s sub- 
sequent and modified contract with the county, as he must 
be conceded to be, by Ward’s original contract. 


IT. 


And we regard it as entirely competent for Ward to 
agree to pay interest as specified in his modified contract 
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with the county. It certainly was competent for him to do 
this at the outset. KR. 8. 1855, p. 891, § 6. And no good 
reason is seen why, for consideration of forbearance men- 
tioned in the contract in regard to dismissal of the suit, 
Ward should not be allowed to contract for the payment 
of compound interest, as well as if he had thus contracted 
in the first instance. The section cited certainly does not 
forbid it. 





IIL.’ 


Notwithstanding our conclusions as above, we reverse 
the judgment for the reason that the one rendered is not 
properly rendered. The proper judgment to have rendered, 
should have directed payment of the purchase money and 
accrued interest, and in default thereof that the land be 
sold. For this reason we reverse the judgment and re- 
mand the cause with directions to enter the proper judg- 
ment. All concur. 





AntHony v. Tue St. Louris, Iron Mountarxn & Soutnern 
Rattway Company, Appellant. 


l. Practice. This court will not review errors in instructions, unless 
they were called to the attention of the trial court in the motion 
for new trial. 





, IN Justicgs’ courts. While section 16, chapter 82, Wagner’s 
Statutes, (p. 815,) was in force, a summons issued by a justice of 
the peace was not required to contain a statement of the nature of 
the suit and the sum demanded. This statement was required for 
the first time by section 2858, Revised Statutes 1879. 


Avveal from Madison Circuit Court.—flon. J. H. Nicnonson, 
Judge. 


AFFIRMED. 
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Bennett Pike and Geo. H. Benton for appellant. 
B. B. Cahoon for respondent. 


Heyry, J.—This suit originated in a justice’s court, in 
Madison county, and was for double damages for the al- 
leged killing of plaintiff’s mare, by one of defendant’s 
trains of cars. A judgment by default was rendered against 
defendant by the justice, from which defendant appealed 
to the circuit court, where, on a trial by the court, a jury 
having been waived, plaintiff again obtained judgment, 
from which defendant has appealed to this court. There 
was evidence to show that the mare got on the track of 
defendant’s road through a pair of bars at a farm crossing, 
placed there by the company for the use of the farm; that 
the bars had been out of repair for a long time, and their 
condition had been reported to the company; that the 
bars were three planks high, and the top plank was so 
short that it barely touched the post, so as to be easily 
thrown off by the wind; that the two planks were off when 
the mare was found dead No instructions were asked by 
plaintiff; no declarations of law were made by the court, 
and the court refused one asked by the defendant to the 
effect, that after it has erected a fence on the sides of its 
road, and it is broken down, defendant has a reasonable 
time to find out its condition and repair it, before its lia- 
bility begins. 

It is sufficient to dispose of the point made by appel- 
lant on the refusal of that instruction, to say that the error, 
if any, committed in its refusal, was not called to the 
attention of the court in the motion for a new trial. 

Counsel also contend that the judgment is void “ be- 
cause it does not appear on the face of the papers that the 
justice obtained jurisdiction of the subject matter of the 
action;” and base this objection on the omission from 
the summons issued by the justice, of a statement “ of 
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the nature of a suit and the sum demanded.” ‘The act in 
force when this suit was instituted did not require that the 
summons should contain that, or any statement of the 
kind, and the summons issued was in exact conformity 
with that required by section 16, page 815, 2 Wagner’s 
Statutes. 

We cannot say that there was no evidence to support 
the finding and judgment of the court. Even if defend- 
ant’s refused instruction had been given we could not say 
that “the finding was against the law and the evidence,” 
or “ against the instructions of the court.” All concurring, 
the judgment is affirmed. 


Hate v. Stuart, Plaintiff in Error. 


1. Pleading. The petition in this case, Held, to state but a single 
cause of action, and not two improperly blended in one count. 

2. Statute of Frauds. Defendant promised plaintiff that if he 
wotild attend a sale about to be made under a deed of trust given 
to secure the note of a third person, held by plaintiff, and would 
buy in the property for defendant, he would pay plaintiff the 
amount of the note. Held, that the promise was not within the 
statute of frauds, and did not need to be in writing. 

3. Measure of Damages. In an action on the promise of defend- 
ant to pay a note of a third person, the note is properly admitted 
in evidence to measure the extent of defendant’s liability. 


- 


Error to Buchanan Circuit Court—Howx. Joseru |’. Grupp. 
Judge. 


AFFIRMED. 


This was a suit by Sarah FE. Hale and Benjamin F. 
Hale against Wm. P. Stuart. The petition stated that on 
the — day of October, 1873, Benjamin F. Hale, as the 
agent of Sarah E. Hale, and at defendant’s request, loaned 
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to defendant the sum of $650 upon defendant’s promise 
that he would loan said money at a good rate of interest, 
on good security, for plaintiff Sarah, and that defendant 
would at all times be personally responsible to her for the 
same; that on the 14th day of October,:1873, defendant 
represented to Benj. F. Hale, as agent aforesaid, that he 
had loaned said money, and produced a note dated October 
14th, 1873, for $650, executed by one Ide, and in favor of 
and payable one year after date to defendant, which said 
note defendant indorsed “ without recourse,” against Benj. 
F. Hale’s objections, but at the same time stated that he 
would be personally responsible for the same if it was not 
paid at maturity; that defendant further stated that said 
note was well secured by a first deed of trust on real estate 
in Hannibal, to-wit: lot 67. etc. The petition further stated 
that said note was secured by a second deed of trust of 
said real estate; that there was a prior incumbrance for a 
large sum on said property at the time defendant made 
said loan; that defendant well knew said prior lien existed, 
and afterward purchased said incumbrance and became the 
owner thereof; that said note was not paid at* maturity, 
and said real estate was, on the 9th day of August, 1875, 
sold under said second deed of trust; that on said 9th day 
of August, defendant requested B. F. Hale, as agent afore- 
said, to attend said sale for him and bid and buy in said 
real estate for him, and promised that if he, the said Hale, 
would attend said sale and buy in said real estate for de- 
fendant, and have the trustee make a deed for said real 
estate to defendant, he, defendant, would pay the said note 
or sum of $650 and the accrued interest thereon to said 
Benj. F. Hale, as agent aforesaid; that Benj. F. Hale did 
attend the said sale, and relying on defendant’s promise 
aforesaid, did buy said real estate for defendant for the 
sum of $600, which sum was at the time credited on the 
note; that the trustee made a deed to defendant, and de- 
fendant accepted the same, and had been in possession of 
said real estate receiving rents therefrom ever since. There 
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was a prayer for judgment for the sum of $650 and in- 





terest. 
The answer admitted that defendant owned the prior 


incumbrance and was in possession of the real estate de- 
scribed, and that he indorsed the note without recourse 
and delivered same to said Ilale, and denied each and every 
other allegation in plaintiffs’ petition, and for further de- 
fense, among other things, pleaded the statute of frauds 
and perjuries as to the agreement alleged in the petition. 

At the trial defendant objected to the introduction of 
any evidence by plaintiffs, because the petition did not 
state facts sufficient to constitute a cause of action, and 
because same showed upon its face that several causes of 
action were improperly united in said petition. The court 
overruled said objections and admitted plaintiffs’ evidence. 
Among other the plaintiffs offered and the court admitted 
the note referred to in the petition. Defendant also offered 
evidence on his part. There was a verdict and judgment 
for plaintiffs 

E. H? Fudge and L. E. Carter for plaintiff in error. . 


Norton, J.—The objection to the introduction of any 
evidence because the petition did not state a cause of ac- 
tion, and that it improperly blended two causes of action, 
was properly overruled. As we construe the petition, it 
embraced really but one cause of action, founded upon the 
promise of defendant to pay the note referred to in the 
petition, on the condition that B. F. Hale would attend the 
sale of the property mentioned in the deed of trust given 
to secure said note, buy the said property at $600, and have 
it conveyed to defendant. 

The statute of frauds which has been invoked as a 
barrier to plaintiffs’ right to recover is not applicable to 
the facts of the case. The promise made by defendant to 
pay the note in question was made on a sufficient consid- 
eration to support the promise.. And he reaped the full 
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benetit of 4t, because the evidence clearly shows that said 
ITale did attend said sale, did buy said property at the sum 
of $600, did have the trustee convey it by deed to defend- 
ant, who has been in possession of it since. 

We think the averment in the petition that b. F. Hale 
was acting for and on behalf of his wife was established 
on the trial by his evidence. 

The said note offered in evidence was properly received 
to measure the extent of defendant’s liability under his 
agreement. 

The instructions given by the court both on behalf of 
plaintiffs and defendant, were in harmony with the above 
theory of the case, and those that were refused ignored it, 
and for that reason were properly refused. Upon the 
whole record we think the judgment was for the right 
party, and it is hereby affirmed, in which all concur. 


Woop et al., Appellants, v. BROADLEY. 


1. A Gift by Husband to Wife will not be held void because it 
embraces all the property of the grantor; at least, not unless it is 
shown to be more than a reasonable provision for her. 

2. Recitals in Deed: estorrei. A grantee is not estopped by a re- 

cital in his deed from showing the real consideration upon which it 

was executed. , , , 

Husband and Wife: wirness. Where a married woman, claim- 

ing as heir of her deceased father, in conjunction with her husband 

sued to set aside a deed executed by the father, on the ground of 
undue influence and mental incapacity: Held, that the husband \ 
had no such interest as made him a competent witness in the case. 

The wife never having been seized of the land conveyed by the 

deed, he could not be tenant by the curtesy initiate. Distinguish- 

ing Steffen v. Bauer, 70 Mo. 399. 


~ 
. 
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Appeal from Ralls Circuit Court.—Hon. Joun T. Repo, 
Judge. 


AFFIRMED. 


Thomas H. Bacon for appellants. 


1. John O. Wood was a necessary party co-plaintiff, 

(Edmonson v. Phillips, 73 Mo. 60,) and as such party he 
was a competent witness. Steffen v. Bauer, 70 Mo. 399, p. 
404. He had asubstantial interest as a party litigating for 
a tenancy by the curtesy initiate, (Haerle v. Kreihn, 65 Mo. 
202; Joice v. Branson, 73 Mo. 28,) and the court erred in 
excluding him from the witness stand. Fugate v. Pierce, 
‘ 49 Mo. 441. 
2. At law a husband’s deed or gift to his wife is void, 
(Frissell v. Rozier, 19 Mo. 448; 1 Washb. Real Prop., (4 
Ed.) 333; 1 Bish. Marr. Wom., (1 Ed.) p. 604, § 35; Wm.’s 
Real Prop., (3 Am. Ed.) p. 322, side 208,) and it is sustained 
only in equity, but equity will sustain such gift only to the 
extent of a reasonable provision for the wife, (Beard v. 
Beard, 3 Atk. 72,) and equity will not sustain a husband’s 
gift of all his property to his wife, but will hold such deed 
inoperative. 2 Story Eq., (8 Am. Ed.) § 1374. 

8. The grantor was what is known as a feeble-minded 
person. Bennet v. Vade, 2 Atk. 324; Bigelow on Estoppel, 
284. As to plaintiffs, the execution of the deeds was con- 
ducted with strategic secrecy. * Rider v. Miller, 86 N. Y. 
510,511. The grantor shortly afterward, unconscious that 
he had conveyed it, discoursed about the property as then 
and to continue his own. Jider v. Miller, supra. The 
declarations of the grantor pending the previous five years 
imported no intention of bestowing all upon his wife, and 
under these circumstances with the testimony of domestics, 
(Haydock v. Haydock, 33 N. J. Eq. 494,) proving the abso- 
lute control maintained by the wife, such as that exercised 
by a nurse over a child; (Lord Hardwicke in Bennet v. 
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Vade, 2 Atk. 326;) the grantee’s contrivance in repressing 
parental association, (Boyse r. Rosshorough, 6 H. L. Ba. 2., 
pp. 48, 49;) her numerousassertions that the plaintiff should 
not have any of the property, (Boyse v. Rossborough, supra ;) 
her extreme hostility to plaintiff contrasted with the grant- 
or’s sustained instances of affection for his daughter, and 
the grantee’s announcement to the grantor “ that she would 
and was determined to have the property deeded to her;” 
(6 Hl. L. Ca., supra, p.51;) the wife’s undue influence may 
be inferred from the nature of the transaction alone, 
(Drake’s Appeal, 45 Conn. 12,) and the deed must be held 
the product of undue influence on the part of the grantee, 
although no obvious deception or coercion was used at the 
time of the grant. Taylor v. Wilburn, 20 Mo, 306, 

4. The recital of only a valuable consideration estops 
the grantee from setting up or availing herself of the ¢on- 
sideration of love and affection in support of a deed to her, 
impeached for her alleged undue influence. (Clarkson v. 
ITanway, 2 P. Wms. 203; Henderson v. Henderson, 13 Mo. 
152,) and even though the grantor himself inserted the 
fictitious consideration, such deed will be set aside. Bridg- 
man v. Green, 2 Ves. Sr. 627; Gibson v. Russell, 2 Younge 
& Coll. 104; Willan v. Willan,2 Dow 274; Dent rv. Bennett, 
4 Mylne & Cr. 269; Huguenin v. Basely, 14 Ves. Jr. 301; 
Cadwallader v. West, 48 Mo. 498. One reason for this rule 
is, that without it no conveyance between relatives could 
ever be impeached for want of consideration. Wélan v. 
Willan, 2 Dow 274. The main object of this rule is to 
provide a penalty for the opportunity afforded to the 
grantee to sell to innocent purchasers without notice. Up- 
pington v. Bullen, 2 Drury & Warren 187. 

5. A husband’s deed to his wife is void at law, and 
can be supported only in equity, (Frissell v. Rozier, 19 Mo. 
448; Chouteau v. Magenis, 28 Mo. 187, p. 191,) but equity 
will not support a deed of gift, reciting solely a valuable 
consideration, which confessedly never existed, (Cadwalla- 


der v. West, 48 Mo. 498; Bridgman v. Green, 2 Ves. Sr. 627, 
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and a deed thus supported by neither law nor equity, can- 
not take effect unless supported in some way; and if it 
can be supported at all, the burden of proof to support it 
is, therefore, devolved on the femme covert grantee. 


Chas. A. Winslow for respondents. 


1. The main question is, whether the finding of the 
court was right on the facts. The instructions given by 
the court are only material as showing the standard by 
which the court judged the facts. An examination of 
those instructions will show that the court applied the cor- 
rect theory to the facts, and the judgment cannot be held 
erroneous on that ground. The preponderance of the evi- 
dence is with defendants. Moore v. Moore, 67 Mo. 192; 
McKinney v. Hensley, 74 Mo. 326; Doggett v. Lane, 12 Mo. 
220. 

2. The petition nowhere alleges that the conveyance 
of this land by Broadley to his wife was an unreasonable 
provision for her, so as to bring it within the rule invoked 
by appellants. The allegation is that it was made without 
a valuable consideration, produced by undue influence, 
executed under an insane delusion, and by a man lacking 
sufficient mental capacity. There is no evidence that it 
was not a reasonable provision; there was evidence tend- 
ing to show that he had previously given plaintiffs all he 
thought they were entitled to; that they had left him years 
before, and that defendants took care of him in his old age 
and misfortunes. He had helped Mrs. Wood at an early 
day, and intended this deed as a provision for the defend- 
ants. The record suggests no reason why it should not be 
sustained in equity. Hollocher v. Hollocher, 62 Mo. 267; 
Smith v. Smith, 50 Mo. 262; Walker v. Walker, 25 Mo. 367. 
The burden of showing that the provision was unreason- 
able rested on plaintiffs. They were not dependent on the 
grantor for support, and have no right tocomplain. Shep- 
ard v. Shepard, 7 Johns. Ch. 57; Hannan v. Oxley, 23 Wis. 
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519; LZunt v. Johnson, 44 N. Y. 27; Sims v. Rickets, 35 Ind. 
181, and cases; Dale v. Lincoln, 62 Ill. 22; Jones v. Oben- 
chain, 10 Grat. 259; Crooks v. Crooks, 34 Ohio St. 610; Hor- 
der v. Horder, 23 Kas. 391; Majors v. Everton, 89 Ill. 5 

8. The wife was the substantial party; the cause of 
action was in her, and her husband had only an interest in 
the result. Ile was not competent asa witness. Pau! r. 
Leavitt, 53 Mo. 595; Joice v. Branson, 73 Mo. 28; Haerl v. 
Kreihn, 65 Mo. 202. 


Hfwnry, J.—The plaintiff, Elizabeth, is the daughter of 
Nicholas D. Broadley, deceased, and her co-plaintiff is her 
husband. On the 25th day of February, 1875, said Nich- 
okas by deed conveyed to his wife, defendant Elizabeth, all 
the lands he owned, about 300 acres, for the expressed con- 
sideration of $2,000, which was never paid by her, and 
which it was not the intention of said Nicholas that she 
should pay. The grantee was his second wife, and the 
plaintiff, Elizabeth, is the only living child of the first mar- 
riage. His second marriage occurred in 1849, and his 
death in 1876. The defendant Virginia is the only child 
of the last marriage. The object of this suit is to set aside 
said deed, on the ground that Nicholas Broadley, when it 
was executed and delivered, was old and infirm and had 
not mental capacity to make the deed; that he had insane 
delusions that he was in immediate danger of pecuniary 
ruin from litigation, when there was no ground for such 
apprehension, and that he had previously made ample pro- 
vision for the plaintiff, Elizabeth, when in fact he had 
given her no property and had made no provision for her 
whatever; that the defendant Elizabeth had acquired an 
undue influence over the mind and volition of her husband, 
and that she unduly and improperly exerted the same to 
procure the execution and delivery of the deed. The an- 
swer denied all the allegations of the petition charging 
undue influence, mental incapacity and insane delusions, 
and alleged, with respect to the consideration, that Nicholas 
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Broadley was desirous and intended to make provision for 
his wife, by giving to her the said land, and for that pur- 
pose, and with that intention, executed and delivered to 
her said deed, as a deed of gift, in consideration of love 
and affection, and only expressed the money consideration 
under an impression on his part that it was necessary in 
order to render the deed valid. Ona trial of the cause 
defendants obtained a judgment, from which plaintiffs ap- 
peal. 

The testimony is voluminous. Twenty-one witnesses 
were introduced by plaintiffs, and nineteen for the defense, 
and while the testimony is contradictory, we are not pre- 
pared to say that it did not warrant the finding of the trial 
court. Issues were submitted to the jury, and the court, 
by way of charge, instructed them as follows: 

1. There is no sufficient evidence to prove that the 
deed referred to in plaintiffs’ petition, was caused to be 
made by any undue or improper influence exercised over 
the mind of Nicholas D. Broadley by the defendant, or 
any other person; and the issue on that subject is with- 
drawn from the jury, and they will not consider the same 
in making up the verdict. p 

2. The issue submitted to the jury is, whether dh 
the 25th day of February, 1875, at the time said Nicholas 
Broadley executed said deed, he, said Broadley, was or 
not of sufficient sound mind to render him capable of mak- 
ing said deed. 

3. The jury in their verdict should state that said 
Broadley at the time said deed was made by him, was or 
was not (as the jury may determine from the evidence) of 
a sufficient sound mind to render him capable of making 
said deed. 

4. There is no sufficient evidence in the case tending 
to prove that N. D. Broadley at the time he made the deed 
in question was possessed of an insane delusion that he 
was in danger of being ruined by litigation then pending, 
or by other means, and that thereby he would be deprived 
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of his property, and there is no sufficient evidence tending 
to prove that the making of said deed was caused or in- 
duced by such delusion, or delusion on any other subject, 
and they should not find a verdict on the issue upon any 
real or supposed existence of such insane delusion. 

5. If the jury find from the evidence that, before the 
making of said deed, said Broadley had been laboring 
under disease, and that from the eftect of said disease, or 
from any other cause, his mind had been weakened to the 
extent that, at the time he made it, he did not understand 
the nature or operation of the deed, or that he had not 
strength of mind sufficient to enable him to determine in 
his own mind what disposition he desired to make of his 
property, then the jury should find that he had not, at 
said time, sufficient strength of mind to capacitate him to 
make said deed, and the verdict should be for the plaintiff. 

6. The jury should give to each fact and circum- 
stance established to their satisfaction by the evidence, 
such weight only as they may consider it en®itled to, when 
taken in connection with other facts proved, and the testi- 
mony of the witnesses. 

7. If the jury find from the evidence that at the time 
said deed was made, said Broadley had sufficient strength 
of mind and memory to know what property he owned, 
to know the number and names of his children, and to 
form a determination in his own mind as to what disposition 
he desired to make of his said property, then the jury 
should find that said Broadley, at said time, was of suffi- 
cient sound mind to render him capable of making said 
deed, and they should find the issue for defendants. 

8. If the jury find that at the time he made said 
deed said Nicholas Broadley was of sufficient sound mind 
to capacitate him to execute the deed, he had a right 
under the law to convey all his property to his wife, to 
the exclusion of his children, and the fact that the deed 
executed by him has that effect does not affect their va- 
lidity 
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9. In arriving at a conclusion as to the existence of 
any fact or facts, the jury should not consider any state- 
ments of Nicholas Broadley as to such fact or facts, as 
evidence of the existence or non-existence of said facts; 
they should consider his acts and statements, as detailed 
by the witness, for one purpose only; that is to arrive at a 
conclusion as to the mental condition of said Broadley at 
the time such act was done or statement made or proved. 
In considering the opinions of any witness the jury should 
consider and weigh such opinions in connection with the 
data stated by such witness as the basis of his opinion, 
and to consider it. If the jury believe the opinion of any 
witness is entitled to any weight, they should give it such 
weight only, as they may think it merits, when taken in 
connection with all the evidence in the cause. 

10. The burden of proving that said Broadley was 
not of sufficient sound mind at the time the deed was exe- 
cuted rests on plaintiffs, and unless the jury believe from 
the weight of-the evidence that the said Broadley had not 
sufficient soundness of mind to make the deed, at the time 
it was executed, they should find the issue for the defend- 
ant; the condition of his mind before or after the execu- 
tion of the deed is of no importance, except so.far as it 
may throw light on the condition of his mind at the time 
the deed was made, and should be considered for that pur- 
pose only. 

There had been a trial at a previous term, and the 
court then instructed the jury, that there was no suflicient 
evidence to prove that the execution of the deed was pro- 
cured by any undue influence exercised over the mind of 
the grantor by his wife or other person, or that its execu- 
tion was caused or induced by any insane delusion what- 
ever; and it is evident from the charge given to the jury 
at the last trial that the court adhered to its conclusion, 
that on the issues relating to undue influence and insane 
delusions the preponderance of the evidence was with the 
defendants. 
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Gifts or grants of property by a husband to his wife 
are ordinarily void at law. “ But courts of equity will 
as err By nus UPhold them in many cases where they would 
BaxpTowiFe. be held void at law.” Story Eq., (11 Ed.) § 
1374. In the same section the author says: “If a hus- 
hand should, by deed, grant all his estate or property to 
his wife, the deed would be held inoperative in equity as 
it would bein law: for it could in no just sense be deemed 
i reasonable provision for her, (which is all that courts of 
equity hold the wife entitled to).” But in the succeeding 
section he says: “On the other hand, if the nature and 
circumstances of the gift, or grant, are such that there is 
no ground to suspect fraud, but it amqunts only to a rea- 
sonable provision for the wife, it will be sustained in 
equity.” There is no allegation in this petition, that al- 
though the deeds of the land and personalty embraced all 
of the husband’s property, it was an unreasonable provision | 
for his wife. They had lived together as husband and wife 
for a period of twenty-seven years. When the deed was 
executed he was seventy years of age, and could not rea- 
sonably have hoped to live many years more, in his feeble 
state of health. Whether all of his property was more 
than an adequate provision for his wife, and those whom 
he would leave dependent upon her, does not appear. It 
is evident that Judge Story did not mean to state that, 
under no circumstances would a court of equity, sustain a 
gift from the husband of all his property to his wife. In 
Hollocher v. Hollocher, 62 Mo. 268, the husband, by deeds, 
conveyed all his estate, real and personal, to a trustee for 
the sole use and benefit of his wife, and the suit was brought 
by his adult children against the trustee, the widow and 
the minor children, to set aside the conveyances. This 
court, in the opinion delivered therein, by Napton, J., said: 
“There might, undoubtedly, be a difference of opinion as 
to the wisdom of such an absolute conveyance of a man’s 
estate to his wife, but with that the courts have no concern. 
Michael Hollocher had an undoubted right to do with his 
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property as he pleased, provided he was of sound mind at 
the time, and not under such influence as the law forbids.” 

Appellants’ counsel contends that the recital of only 
a valuable consideration estops the grantee from setting 
up, or availing himself of, the consideration of love and 
affection, in support of a deed to her, impeached for her 
alleged undue influence. Henderson v. Henderson, 13 Mo. 
151; Cadwallader v. West, 48 Mo. 483. 

For the present, waiving a decision of that question, 
the deed stands good, whether the consideration expressed 
was the real consideration or not, in the absence of evidence 
to establish such undue influence, or other grounds upon 
which it is assailed; and here the trial court, and we as- 
sume, correctly, found against plaintiffs on those issues, as 
also on the issue relating to the mental capacity of the 
grantor to make the deed. So that Mrs. Broadley had no 
occasion to set up any other consideration in support of the 
deed. If the grantor had capacity to make it, and no un- 
due influence were exerted by any one to procure it, and 
he was laboring under no insane delusion that prompted 
it, the deed must stand, however inadequate the considera- 
tion, even if it were but nominal. Would it be contended, 
that a deed from a party to a stranger, expressing a con- 
sideration of $2,000, when in fact the consideration was 
not paid, or intended to be exacted by the grantor, which 
the latter, with mental capacity to make it, and under no 
undue influence, and not induced thereto by fraud, volun- 
tarily executed, could be set aside either by him, or after 
his death, by his heirs? Does his wife occupy a more un- 
favorable position in this regard, than a stranger? Clearly 
not. If it be said that the burden was upon her to show 
that none of the facts relied upon by plaintitts to impeach 
the deed, existed, she met her obligation in that respect; 
and, by a preponderance of the testimony, showed that 
those allegations were untrue. If undue influence or fraud 
was used to procure the deed, or if the grantor had not 
mental capacity to make it, or was prompted by an insane 
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delusion to execute it, it would be set aside, whether the 
deed was executed for a valuable consideration, or the con- 
sideration of love and affection, and the question whether 
the grantee could, in such case, prove any other than the 
consideration expressed in the deed, is, therefore, wholly 
immaterial, because no matter what consideration she might 
prove, if so obtained, it could not stand. 

But that evidence was admissible to show the actual 
consideration for the deed, is fully established by the cases 
2 necttats mw Of Hollocher v. Hollocher, 62 Mo. 276, and 
DEED: estoppel. Fontaine v. Boatman’s Savings Inst., 57 Mo. 
561. Inthe former case, Napton, J., quoted approvingly 
the remarks of Judge Cowen in McCrea v. Purmont, 16 
Wend. 465,that: “Looking at the strong and overwhelm- 
ing balance of authority, as collected from the decisions of 
the American courts, the clause in question, even as be- 
tween the immediate parties, comes down to the rank of 
prima facte evidence, except for the purpose of giving effect 
to the operative words of the conveyance. To that end, 
and that alone, it is conclusive.” The case at bar 18 dis- 
tinguishable from that of Cadwallader v. West, supra, in 
that here it was alleged in the answer, that the considera- 
tion expressed in the deed was not, but that love and affec- 
tion was the real consideration. Whereas in Cadwallader 
v. West, by the answer it was alleged that the money con- 
sideration expressed in the deed was the true and only 
consideration, and the court gave emphasis to that fact in 
the opinion delivered. 

The only remaining question which we deem it neces- 
sary to notice, is that growing out of the exclusion of John 
3 uuspaxp anp W00d as a witness. We do not think that 
wire: witness. the court erred therein. In Joice v. Branson, 
73 Mo. 28, which was a suit by husband and wife for an 
assault and battery eommitted on the wife, the court re- 
marked that “the husband was properly joined with the 
wife as co-plaintiff, and this because the statute requires 
it. The wife, however, was the substantial party to the 
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suit. * * The husband was clearly incompetent as 
a witness, and error was committed in permitting him to 
testify.” In Paul v. Leavitt, 53 Mo. 595, the suit was on 
the promissory note of the wife, to enforce payment thereof 
out of her separate estate, and it was held that being only 
a nominal party, the husband was not a competent witness. 
Soin Haerle v. Kreihn, 65 Mo. 202, it was held that the hus- 
band is not a competent witness, in a suit to which he and 
his wife are parties, unless he has a substantial interest in 
the controversy, or acted as her agent in the transaction 
which is the foundation of the suit. Séeffen v. Bauer, 70 
Mo. 405, is unlike any of the cases above cited. It was a 
suit to set aside a deed executed by husband aad wife, con- 
veying land, the title of which was vested in the wife, on 
the ground that it was not acknowledged in compliance 
with the law, and that she signed under compulsion of her 
husband. The husband was offered as a witness. The 
court excluded him, but this court held it error, because “he 
had an interest in the issue as well as his wife, since in the 
event of her death he would be tenant by curtesy, and also 
had an interest in his wife’s land during coverture.” It is 
contended by appellants’ counsel that the excluded witness 
in the case at bar, “had a substantial interest, as a party 
litigating fora tenancy by the curtesy initiate,” relying 
upon Steffen v. Bauer, supra. But in the latter case the 
husband had a vested interest in his wife’s land, before the 
conveyance, and that interest continued if the deed was 
inoperative. In the case at bar, the witness Wood had 
never had any interest in the land in controversy. His 
wife was never seized of the land, and could never be until 
a judgment in her favor in this cause. How can it be 
said that he was tenant by the curtesy initiate of land of 
which his wife was never seized? All concurring, the . 
judgment is aflirmed. 
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Tue State v. SANDERS, Appellant. 


1. Murder: preapine. An indictment for murder need not specify 
the particular part of the body upon which the mortal wound was 
inflicted. 

2. : EVIDENCE. Where an indictment for murder charges the 
infliction of one mortal wound, it is no error to admit evidence of 
several wounds, one of which was mortal. 

3. : . Immediately after defendant had committed a 
homicide, he was seized by a by-stander, whom he attempted to 
stab in order to escape. Upon atrial forthe homicide; Held, that 
proof of the attempt to stab was admissible. 

4. Criminal Law: pEFENDANT As A witness. If the defendant ina 
criminal case testifies in his own behalf, his relation to the case may 
be considered by the jury as affecting his credibility. 

5. A remark of the judge of the trial court in relation to the evi- 
dence, made in the presence of the jury; Held, not to be such as 
to call for a reversal. 








Appeal from Mississippi Circuit Court-—Hon. J. D. Foster, 
Judge. 


AFFIRMED. 
{. C. O Bryan and R. B. Smith for appellant. 


D. H. McIntyre, Attorney General, and J. J. Russell, 
Prosecuting Attorney for Mississippi county, for the State. 


Norton, J.—The defendant was indicted in the circuit 
court of Mississippi county, at its February term, 1882, for 
murder in the first degree, for killing one Moses Wing, on 
the 19th day of November, 1881. He was put upon his 
trial at the same term the indictment was found, and con- 
victed of murder in the first degree. From this judgment 
of conviction the defendant has appealed to this court, and 
through his counsel has assigned various grounds of error, 
the first of which is the action of the court in overruling 
a demurrer to the indictment. 

The court was asked to sustain the demurrer on the 
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ground that the indictment was vague, uncertain and in- 
definite, in that it did not specify the partic- 
ular part of the body on which the mortal 
wound was inflicted, nor describe the wound. Under the 
ruling of this court in the case of the State v. Edmundson, 
64 Mo. 398, the objection to the indictment was not well 
taken, and the demurrer to it was properly overruled. 

During the progress of the trial the physician who 
made the post mortem examination, was allowed to testify 
2. : evidence. as to four wounds found on the body of de- 
ceased, one of which he said was mortal. Defendant ob- 
jected to this evidence because the indictment alleged but 
one mortal wound. This objection was properly overruled. 
Beal v. People, 42 N. Y. 270; Hamby v. State, 36 Tex. 523 ; 
Sanchey v. People, 4 Parker ©. R. 535. In the case last 
cited it was held that when the indictment alleged that 
deceased was killed by “one mortal wound,” and the evi- 
dence showed that two were given, the variance was imma- 
terial, and we have held in the case of State v. Blan, 69 
Mo. 317, that the admission of immaterial testimony which 
in no way prejudices the accused is no ground for a new 
trial. 

It is also objected that the court erred in allowing a 
witness, who caught defendant by the collar and pulled 
him off of deceased at the request of de- 
ceased, to state that defendant struck at him with a knife 
which he had in his hand. It appears from the evidence 
of this witness that when he pulled defendant away from 
deceased, deceased walked a few steps and fell to the ground, 
and witness said to defendant, “ Look, Alf, you have killed 
that man;” whereupon defendant said, “ Turn me loose,” 
which the witness refused to do, and thereupon defendant 
struck at witness with the knife. We think the evidence 
was clearly admissible. The act of defendant was cotem- 
poraneous with the killing, and was evidently committed 
in an effort to get away or escape. 1 Greenleaf Ev., § 108. 
It is also objected that the court erred in giving in 


1. MURDER: plead- 
ing. 
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structions on behalf of the State. The court gave seven 
instructions, and six of them, with the exception of the 
definition of premeditation, were literal copies of instruc- 
tions which received the sanction and approval. of this 
court in the case of the State v. Talbott, 73 Mo. 3847; and 
premeditation was defined as it was in the case of the 
State v. Kilgore, 70 Mo. 546, which was also sanctioned by 
this court. 

The seventh instruction told the jury that defendant 
was a competent witness in his own behalf, but the fact 
4, crimmat raw: that he was the defendant on trial might be 

efendant as a . ° : 

witness. taken into consideration for the purpose of 
affecting his credibility. This was clearly the law, and no 
error was committed in giving it to the jury. 

It is also objected that during the argument of the 
prosecuting attorney before the jury, and after the close 
5. A REMARK. of the argument of defendant’s counsel, the 
judge observed that he understood the evidence of witness 
Lee differently from the way defendant’s counsel and the 
State’s attorney had quoted it to the jury, but that they 
were the exclusive judges of the facts, and presumed they 
remembered the evidence. We cannot see how this remark 
could have prejudiced the jury; there was nothing in what 
was said to indicate that he understood the evidence more 
unfavorably to the prisoner than it had been stated, but 
from the fact that the remark was made by way of inter- 
ruption to the prosecuting attorney, the inference, if any 
is to be drawn, would be that the attorney for the State 
was stating the evidence of the witness more strongly 
against the prisoner than the facts warranted. 

It appears from the evidence that on the night of the 
tragedy deceased was at his home, his wife being sick in 
bed, that defendant entered the house using boisterous and 
profane language; that he was requested by deceased to 
keep quiet and not raise a disturbance, and upon his re- 
fusal to do so deceased told him he would have to put him 
out of the house; and being defied by defendant, deceased 
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took hold of him neither striking him nor using more’ 
force than was necessary, according to the evidence; that 
in the effort deceased got defendant down on the porch or 
steps in front of the door, but using no violence; that when 
he let defendant up he used his knife with fatal effect upon 
the deceased. Upon a careful examination of the record 
we perceive no error warranting an interference with the 
judgment, and it is hereby affirmed, in which all the judges 
concur. 








CuovTeau et al., Appellants, v. GIBSON. 


1. Ejectment: rieapinc. Defendant in ejectment may set up in his 
answer any and all equitable defenses he may have. 

2. Res Judicata. Where the defendant pleaded res judicata, and 
the plaintiff, in order to avoid the effect of the plea, insisted that 
the facts relied upon by him for recovery were not sufficiently 
pleaded, and, therefore, were not admissible in defense of the for- 
mer suit, but it appeared that that question was raised in that suit 
and was decided in favor of the admission of the evidence and it 
was admitted ; Held, that the plaintiff could not raise it again. 





3. The doctrine of res judicata applies as well to judgments 
of courts of last resort as to those of nisi prius courts. If the same 
subject matter comes in question in a second action before a court 
of last resort, it is bound by its own former decision. 

Appeal from St. Louis Court of Appeals. 

AFFIRMED. 


Glover § Shepley and T. T. Gantt for appellants. 


Chas. Gibson and Noble & Orrick for respondent. 


Norton, J.—This cause is here on the appeal of plaint- 
iffs from a judgment of the St. Louis court of appeals 
affirming the judgment of the circuit court of St. Lou's 
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county in dismissing plaintiffs’ petition and rendering judg- 
ment for defendant. The reason for this action on the 
part of the St. Louis court of appeals, is given in the opin- 
ion rendered by said court in the case of Gibson v. Chou- 
teau et al., reported in 7 Mo. App. 1. The reason therein 
given is that the same matter sought to be litigated by 
plaintiffs in their bill, had been litigated in a former suit 
brought by Gibson v. Pierre Chouteau et al., and reported in 
39 Mo. 536; and that all the questions involved in the 
present suit had been determined in that suit so as to be 
res judicata between Gibson and Chouteau and all in privity 
of estate with Chouteau, and that, therefore, plaintiffs 
were estopped from prosecuting this suit. 

The object of the present suit is to divest Gibson of 
the legal title to sixty-four acres of land in the petition 
described, upon the ground that at the time Gibson ac- 
quired the legal title thereto, the equitable title was in 
plaintiffs, and that he had knowledge of that fact, and, 
therefore, took the legal title subject to their equity. 
Plaintiffs set up in their petition that the sixty-four acres 
of land in controversy, was a part of 640 acres located by 
Christian Wilt, in virtue of a certificate of location dated 
November 30th, 1813, which was issued to James Y. O’Car- 
roll, or his legal representatives, in lieu of 640 acres of 
land in New Madrid county, which had been confirmed to 
said O’Carroll, and which had been injured by earthquakes, 

The bill sets forth with great particularity the chain 
of title on which plaintiffs base their equitable claim and 
may be summarized as follows: Ist. New Madrid certifi- 
cate No. 150, issued to James Y. O’Carroll, or his legal rep- 
resentatives, authorizing him or them to locate 640 acres 
of land. 2nd. Deed from said O’Carroll, dated 29th day 
of November, 1805, acknowledged the same day, and re- 
corded on the 18th day of March, 1809, conveying to 
George Ruddle 640 acres of land in New Madrid county, 
in iieu of which said certificate No. 150 was issued. 3rd. 
Deed of George Ruddle to James Tanner and A. P. Gilles- 








































40 SUPREME COURT OF MISSOURI, 





Chouteau v. Gibson. 





pie, dated 7th day of March, 1816, conveying to them, 
their heirs and assigns, an undivided interest in 550 acres 
of said tract. 4th. Deed from A. P. Gillespie to James 
Tanner of all his right, title and interest in and to said 
O’Carroll tract, acknowledged and recorded on the 18th 
day of October, 1816. 5th. Deed from said George Rud- 
dle to A. P. Gillespie conveying an undivided interest of 
200 arpents of the said O’Carroll tract, executed on the 
26th day of May, 1818, and recorded the following June. 
6th. Deed from A. P. Gillespie conveying to James Tan- 
ner the said 200 arpents in said O’Carroll claim. 7th. Deed 
from James Tanner in 1819, conveying to Christian Wilt 
the said 640 acres, it being the O’Carroll tract, and author- 
izing said Wilt to locate the said certificate 150 issued to 
said O’Carroll, or his legal representatives. 8th. The loca- 
tion of said certificate and a survey made thereof by Joseph 
C. Brown, deputy surveyor of the United States, in April, 
1818, which survey was not returned to the recorder of 
land titles till the 10th day of August, 1841. 9th. Deed 
of trust dated 26th day of October, 1822, made by Joseph 
Hertzog, conveying to Robert Wash said 640 acres of land 
located by said Wilt, in trust to pay a debt which said 
Hertzog owed to one Devotion. 10th. Deed from said 
Wash, as trustee, dated 27th day of November, 1824, con- 
veying to Pierre Chouteau, father of the plaintiff, sixty- 
four acres, part and parcel of said tract of 640 acres located 
by said Wilt. 11th. Sheriff’s deed acknowledged May 
27th, 1825, and recorded in St. Louis county June 27th, 
1825, conveying to Henry Clay all the interest of Joseph 
Hertzog in said 640 acres located by said certificate No. 
150. This sale was made to satisfy an execution which 
issued upon a judgment obtained by said Clay as executor 
of William Morrison. 12th. Deed from Henry Clay, ac- 
knowledged the 11th day of October, 1839, conveying the 
said 640 acres of land to Anne McRee, James F. McRee and 
Samuel McRee. 13th. Deed from Anne McRee, James F. 
McRee and May, his wife, conveying to Samuel McRee 
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their interest in said land. 14th. Deed from Samuel Mc- 
Ree and wife, acknowledged October 31st, 1839, and re- 
corded November 8th, 1839, whereby he bargaingd, sold, 
released and quit-claimed to Pierre Chouteau sixty-four 
acres, part of the tract located under the New Madrid cer- 
tificate issued to James Y. O’Carroll, or his legal represen- 
tatives. 15th. Deed from Charles 8. Hempstead, as guardian 
of George W. Wilt, dated 10th day of September, 1821, 
(the said Christian Wilt having died previous to that time 
leaving the said George as his only heir), conveying to 
Joseph Hertzog the 640 acres of land located by said cer- 
tificate No. 150. This deed was made in pursuance of a 
decree rendered by the St. Louis county circuit court in a 
suit instituted by said Hertzog in which he set up that the 
right acquired by Christian Wilt to the said 640 acres of 
land was acquired with partnership funds, and prayed that 
said Hempstead should be directed to convey to him, as 
surviving partner of Christian Wilt, the said land. 16th. 
Decree of the St. Louis circuit court in a chancery suit in- 
stituted by Henry Clay against the heirs of Christian Wilt 
and Joseph Hertzog, and Robert Wash, vesting against the 
parties named the title in the said land. 

After setting out the above chain of title, it is then 
averred that said Samuel McRee, on the 23rd day of March, 
1844, filed his bill in chancery in the circuit court of St. 
Louis county, against the heirs of Wilt, the object of it 
being to have vested in him the legal title to the said land 
located under the said certificate No. 150. It is then 
averred that he founded his claim to the relief he asked on 
the deed from Henry Clay te Anne McRee, James F. Mc- 
Ree and Samuel McRee, and on the deed from said Anne 
McRee and James F. McRee and wife to the said Samuel. 
It is also averred that such proceedings were therein had, 
that a decree was made, vesting all the right, title and 
interest of defendants in and to the said 640 acres in said 
Samuel McRee. It is then averred that the deed of said 
Samuel, acknowledged in October, 1839, conveying sixty- 
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four acres of the said 640 acres to Pierre Chouteau oper- 
ated as an equitable assignment to said Pierre of so much 
of said certificate No. 150 as covered said sixty-four acres, 
and that the title secured by said Samuel by virtue of the 
said decree, to the extent of the said sixty-four acres enured 
to the benefit of said Chouteau and invested him in equity 
with the title thereto. It is then averred that said Chou- 
teau entered into the possession of said sixty-four acres in 
1824, and remained uninterruptedly in possession till 1860, 
with the knowledge of said McRee and Gibson. It is then 
averred that said McRee died in 1849, leaving a will, in 
which he devised all his estate to Mary McRee, his widow- 
It is also averred that the patent which issued in 1862 to 
said Mary McRee, as the legal representative of J. Y. 
O’Carroll, to the 640 acres located by said certificate 150, 
in so far as it covered the sixty-four acres in controversy, 
was issued in fraud of plaintiffs’ rights and was procured 
to be issued by the covin and fraud of said Mary and Gib- 
son, and that said Gibson held the sixty-four acres, part of 
said tract, conveyed to him by Mrs. McRee, in trust for 
plaintiffs and to their use, and asks the court so to decree 
upon final hearing. 

Defendant Gibson, in his answer, after denying specifi- 
cally the allegations in the petition, set up in bar of plaint- 
iffs’ action, that he commenced a civil action in the St. 
Louis land court, in September, 1862, against Pierre Chou- 
teau, (and afterward continued it against these plaintiffs, 
his devisees,) to establish his title and recover possession 
of the said sixty-four acres; that said Chouteau and others 
put in issue, and set up, and had the benefit of the same 
claim to the equitable right or title that is set up and relied 
upon in their petition, that the same issue as to the equi- 
table title was involved in that suit which is involved in 
this suit; that judgment was rendered for the plaintiff by 
the said land court, which, on appeal to the Supreme Court, 
was affirmed, where, upon a consideration of the same 
documentary evidence in that case, which plaintiffs now 
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set up in their petition, it was adjudged that said Chouteau 
had neither legal nor equitable claim to said sixty-four 
acres of land. This defense is set up at great length and 
with great particularity in said answer, but it is substan- 
tially as above stated. 

To this answer a replication was filed, putting in issue 
the new matter therein stated. 

Upon the trial plaintiffs put in evidence all the deeds 
and documentary evidence set out in the petition (and re- 
ferred to in our statement of the case) in support of his 
equitable claim; and defendant Gibson, in support of his 
plea of res judicata, put in evidence the record of the suit 
of Gibson v. Chouteau et al., commenced in the St. Louis 
land court in 1862, the transcript of the record of said 
cause upon the appeal from the judgment of said court, 
transcript of record of the cause on appeal to the Supreme 
Court of the United States, and also the briefs and argu- 
ment of counsel. The first question, therefore, which the 
record before us presents is, whether or not the equitable 
claim, right and title set up in plaintiffs’ petition was passed 
upon in the said suit of Gibson v. Chouteau, commenced in 
the St. Louis land court in 1862, so as to be res judicata. 

In order to a proper solution of the question pro- 
pounded, resort must be had to the record of said former 
suit, and the judgment of the land court and this court 
rendered upon it. 

It appears from the petition in said cause that it was 
an action of ejectment to recover possession of the same 
sixty-four acres claimed by plaintiffs in this suit. The 
petition differed from the usual form of a petition in such 
actions, in this, that plaintiff averred he based his right to 
recover upon the patent which issued to Mary McRee in 
1862 covering said land, and a deed from her to Gibson 
conveying the said land. 

In the answer to this petition, Chouteau set up among 
other defenses, an actual, open, adverse, notorious posses- 
sion of the premises sued for, for more than ten years pre- 
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vious to the institution of the suit, and pleaded the statute 
of limitations as a bar to plaintiff’s action. It is also 
averred in said answer “ that all the right, title and interest 
of plaintiff, which he claims to have in said premises, and 
all and every deed which he may produce and show in 
support of said title and claim were acquired by said 
plaintiff as agent or attorney of and for the defendant, and 
defendant says each and every deed for said premises or 
any part thereof under which plaintiff claims, or pretends 
to claim, said premises, were procured and obtained by 
said plaintiff while acting as agent for this defendant, and 
such deeds were fraudulently and wrongfully made to said 
plaintiff, by his procurement, in violation of the rights of 
this defendant, instead of to this defendant, as of right 
they should have been, and defendant denies that by virtue 
of any such deed or conveyance in any form, any right or 
title vested, or could vest, in the said plaintiff, to the prej- 
udice of this defendant; and defendant denies that plaintiff 
can or ought to maintain this suit, or be allowed to use 
such deeds in evidence in support of his pretended claim 
to the premises.” 

The record further shows that defendant Chouteau, 
over the objection of plaintiff that the answer was not 
specific enough to let the evidence in, was allowed to put 
in evidence, in support of his equitable defense, every deed 
and all the documentary evidence which is set up in the 
petition in the present case as the basis of plaintiffs’ equi- 
table claim. It also.shows that the judgment of the said 
land court was adverse to defendant and in favor of plaintiff. 
It also shows that upon Chouteau’s appeal from said judg- 
ment to this court, the action of the land court in holding 
that defendants had not established either a legal or equi- 
table claim to the land in controversy, was in that respect 
affirmed, but that its action in not sustaining defendants’ 
plea of the statute of limitations was erroneous, and re- 
versed the judgment for that reason. 39 Mo. 536. It also 
appears that on appeal from said judgment to the Supreme 
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Court of the United States it was held by that court that 
this court committed error in holding that the statute of 
limitations of this State began to run before the patent to 
the land in controversy had issued from the government, 
and for that reason reversed the judgment of this court, 
and remanded the cause for further pro .eedings. Gibson 
v. Chouteau, 13 Wall. 92. It also appears that when said 
cause was again taken up by this court, in the disposi- 
tion of it, it was observed by Judge Wagner, who deliv- 
ered the opinion, that “ when this cause was in this court 
at its October term, 1866, we then decided the whole case 
in favor of respondent, with a single exception, namely, 
the statute of limitations. Upon that question we ruled 
against him, and held that he was barred. On that single 
point he appealed to the Supreme Court of the United 
States, and that tribunal reversed this court, and he now 
presents his motion asking that judgment be entered in 
his favor. There is absolutely nothing more for this court 
to decide or for any court to retry, that is not res judicata. 
Upon every question of State jurisdiction we held for him, 
and the Supreme Court of the United States has decided 
the remaining point coming within Federal cognizance for 
him, and we, therefore, think he is entitled to his judg- 
ment.” Gibson having entered a remittitur for certain 
portions of common field lots, with which the patent under 
which he claimed interfered, the judgment of the St. Louis 
land court was affirmed. Gibson v. Chouteau, 50 Mo. 85. 

Thus was the cause of Gibson v. Chouteau finally ended, 
and the questions decided in that case and raised by the 
pleadings as construed by the court, cannot be re-agitated 
in another suit. Nemo bis debet vexari pro eadem causa. 
“An allegation of record upon which issue has once been 
taken and found, is, between the parties taking it and their 
privies, conclusive according to the finding thereof, so as 
to estop the parties respectively from again litigating that 
fact onee found.” Outram v. Moorewood, 3 East 346. “A 
judgment inter partes 1s always admissible for or against 
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parties or privies when the same subject matter is a second 
time in controversy between the same persons or parties 
claiming under them. Probably, indeed, it will not be re- 
garded as quite conclusive of the rights in dispute unless 
it be pleaded as a matter of estoppel. The conclusive 
effect of judgments respecting the same cause of action 
and between the same parties, rests upon the just and ex- 
pedient axiom, that it is for the interest of the community 
that a limit should be opposed to the continuance of litiga- 
tion, and that the same cause of action should not be 
brought twice to a final termination.” 2 Taylor on Ev., § 
1497, p. 1408. “It matters not, in regard to the conclusive 
effect of a judgment, whether the plaintiff in the second 
action was the plaintiff or defendant in the first, provided 
the point in dispute be the same in both suits.” 2 ‘Taylor 
on Ey., § 1510, p. 1422. “It has been laid down as a gen- 
eral rule, which is recognized alike in all the courts, that 
when a given matter becomes the subject of litigation in, 
and adjudication by, a court of competent jurisdiction, the 
court requires the parties to that litigation to bring for- 
ward their whole case, and will not, except under special 
circumstances, permit the same parties to open the same 
subject of litigation in respect of matter which might have 
been brought forward as part of the subject in contest, but 
which was not brought forward, only because they have 
from negligence, inadvertence or even accident omitted a 
part of theircase. The plea of res judicata applies, except 
in special cases, not only to points upon which the court 
was actually required by the parties to form an opinion 
and pronounce a judgment, but to every point which prop- 
erly belonged to the subject of litigation, and which the 
parties exercising reasonable diligence might have brought 
forward at the time.” 2 Taylor Ev., p. 1425, § 1513. It 
has recently been held in North Carolina in the case ef 
Tuttle v. Harrill: “ Except in special cases the plea of res 
judicata applies not only to points upon which the court 
was required to pronounce judgment, but to every point 
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which properly belonged to the subject of the issue, and 
which the parties exercising reasonable diligence might 
have brought forward.” 85 N. C. 456. “When cana 
matter be said to be res judicata? And what is the extent 
of the doctrine known in the books as stare decisis? As 
to the first, we understand the rule to be that a decision 
made in a case by the highest court empowered to pass 
upon it, is conclusive upon the parties to the controversy, 
and their privies, who are not allowed afterward to revive 
it in a new proceeding for the purpose of raising the same 
on any other question. The matter in controversy has be- 
come res judicata, a thing definitely settled by judicial 
decision, and the judgment of the court imports absolute 
verity. Whatever the question involved—whether the in- 
terpretation of a private contract, the legality of an indi- 
vidual act, or the validity of a legislative enactment, the 
rule of finality is the same. The controversy has been 
adjudged, and, once finally passed upon, is never to be re- 
vived.”” Cooley Const. Lim.,47. “A proposition ussumed 
or decided by the court to be true, and which must be so 
assumed or decided in order to establish another proposi- 
tion which expresses the conclusion of the court, is as 
effectually passed upon and settled in that court as the 
very matter directly decided.” School Trustees v. Stocker, 
42 N.J.L.117. Giving force and effect to the above prin- 
ciples, we must return an affirmative answer to the question 
propounded. 

That defendant Chouteau had the right to interpose 
an equitable defense to the action of Gibson, and not only 
L esectuent: Prevent a recovery upon establishing such 
pleading. defense, but would be entitled to affirmative 
relief if asked, there can be no doubt, for it is expressly 
provided in the code, that “a defendant may set forth by 
answer as many defenses or counter-claims as he may have, 
whether they be such as have heretofore been denominated 
legal or equitable, or both.” Gen. St. 1865, p. 659, § 13. 
It is also provided “when in any action for the recovery of 
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the possession of premises, any land shall be claimed by 
virtue of a location in lieu of other lands injured by earth- 
quakes, the certificate of new location granted by the re- 
corder of land titles and the patents issued in consequence 
shall be only prima facie evidence of the title in the grantee 
therein named, subject to be rebutted as hereinafter pro- 
vided.” Gen. St. 1865, § 11, p. 875. “It shall be lawful 
for the adverse party to rebut such evidence by proof that 
the grantee in such certificate or patent named was not, at 
the time the same or either of them issued, the owner of 
the injured land, in lieu of which the said certificate or 
patent issued, and the title to the land located by virtue 
of such certificate or patent shall be determined accord- 
ing to the rights of the parties to the land as located by 
virtue thereof.” Gen. St. 1865, § 12, p. 608. It cannot be 
doubted that Chouteau had the unquestioned right to set 
up in his answer to Gibson’s petition any and all equitable 
defenses he had. 

That he undertook to avail himself of this right, and 
to set up an equitable defense, is shown by his answer. 
That such defense was sufficiently set up in the answer to 
allow Chouteau in support of it to introduce in evidence 
all the deeds and documents which are recited and set forth 
in the petition in this suit, as the basis of their equitable 
claim, is shown by the action of the land court in receiving 
it over Gibson’s objection, that the defense sought to be 
established by it was not pleaded with the requisite partic- 
ularity and exactness; and it is also shown by the action 
of this court, when the cause reached it on Chouteau’s ap- 
peal, in fully considering the documentary evidence offered 
aud brought forward by Chouteau in support of his equity, 
and holding that it was wholly insufficient to connect him 
with either the legal or equitable title to the land in suit ; 
and “that the defendants, on the evidence, had not even 
the equitable title, which would support an action of eject- 
ment under the statutes of this State; they were reduced 
to the naked possession without the shadow of title, and 
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must, therefore, t be considered, with reference to the docu- 
mentary evidences of title, fesned by authority of the 
United States, and with reference to the statute of limita- 
tions, as mere intruders.” Gibson v. Chouteau, 39 Mo. 536. 

But it is earnestly and forcibly argued by the learned 
counsel that the court misconstrued the answer, in holding 
2. nesyupicata. that it presented the equitable defense passed 
upon. Though in their argument before this court it was 
contended by them that it did present it, it is now insisted 
in argument before us that it in fact did not present it. In 
passing upon the plea of res judicata the question is not 
whether the court decided the point involved right or 
wrong, but the question is, did it decide, and is the decis- 
ion final? While the answer of defendants in setting up 
their equitable defense might have been excepted to, be- 
cause of the generality of its averments, and defendants 
have been required to make it more specific, the most that 
can be said of it is, that it stated such defense defectively, 
and we have repeatedly held that a judgment rendered 
upon a petition which states a cause of action defectively, 
is good after verdict and will be upheld. Frazer v. Rob- 
erts, 832 Mo. 457; Smith v. City of St. Joseph, 45 Mo. 450; 
Garth v. Caldwell, 72 Mo. 622; Edmonson v. Phillips, 73 
Mo. 57. The same rule is equally applicable to an answer 
as to a petition. 

The requirement of particularity in a pleading is in- 
tended for the benefit of the opposing party, and if such 
party waives it by not taking appropriate legal steps to 
have the pleading corrected in this respect, and thus gives 
to the pleader the full benefit of his defense though defec- 
tively pleaded, he ought not, when the whole defense is 
actually tried as if it were in, and when judgment is pro- 
nounced upon it adversely to him, to be heard to complain 
that his pleading was not sufficiently specific to apprise the 
opposite party of his claim. An illustration of the cor- 
rectness of the principle above stated may be found in that 


class of cases represented by the case of Henslee v. Canne- 
4—76 
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fax, 49 Mo. 296, in which it was held that notwithstanding 
the provision of the code of practice which declares that 
all new matter set up in an answer, unless denied by repli- 
cation, shall be taken as confessed, and notwithstanding 
the fact that no replication had been filed in the cause 
putting in issue the new matter set up in the answer, that 
the trial court erred in instructing the jury that the alle- 
gations of the answer must be taken as true for the want 
of a replication. The reason given for this ruling was 
that the parties had conducted the trial precisely as though 
the reply had been made. “They stood by and saw heavy 
costs accumulate in making out -plaintiff’s case, adding to 
them the cost of their own witnesses, and then asked the 
court to declare that their defense had been admitted from 
the beginning. Thiswill not do, and courts should not allow 
traps to be thus sprung, although upon the inattentive.” 
So in the case of Slack v. Lyon, 9 Pick. 62, Parker, C. J., 
observed that if “the partics go to trial upon a full knowl- 
edge of the charge, and the record contains enough to 
show the court that all the material facts were in issue, the 
defendant shall not tread back and trip up the heels of the 
plaintiff on a defect which he would seem thus purposely 
to have omitted to notice in the outset of the controversy.” 

We have been cited by the learned counsel for plaint- 
iffs to a class of cases where this and other courts of last 
resort have reversed their own rulings, when they have 
found that a rule laid down in a former decision is so un- 
founded in law or so mischievous in its consequences that 
they feel compelled to overrule it. An instance of this is 
to be found in the case of Bates v. Bates, 13 Mo. 217, (to 
which, among others, we have been cited,) overruling the 
cases of Shreve v. Whittlesey, 7 Mo. 473, and Bedford v. Brad- 
ford, 8 Mo. 233. A more recent instance is to be found in 
the case of Boogher v. The Life Association of America, 75 
Mo. 319, in which it is held that a corporation can be 
sued for malicious prosecution, overruling the case of Gil- 
lett v. The Mo. Valley R. R. Co., 55 Mo. 815, which laid down 
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the rule that a private corporation was not liable in an 
action for malicious prosecution. But while this may be, 
and is often done, the right of a party to re-agitate and sue 
again upon the same cause of action adjudged in a case 
subsequently overruled in another case between other par- 
ties or the same parties upon another cause of action, is 
concluded and forever gone. And we have been unable 
to see the relevancy of the class of cases to which we have 
been cited, of which the case of Bates v. Bates is one. 

If they have been referred to, to establish the propo- 
sition (assumed by counsel in argument) that the doctrine 
3. ——. of res judicata does not apply to a court of 
last resort, they are wholly ineffectual for that purpose, 
and the answer to the proposition assumed may be found 
in Bigelow on Estoppel, page 16, where it is said: “It 
seems hardly necessary to state that a judgment of a court 
of last resort cannot be collaterally attackedin that or 
any other court; but the point has been raised and so ruled. 
In Sturgis v. Rodgers, 26 Ind. 1, it was said: “A judgment 
of a court of nisi prius rendered under such circumstances 
could never be called in question collaterally before the 
same or any other court. It must be so, also, as to the 
judgment of the court of last resort when it has jurisdic- 
tion, though it mistake the law and err in its judgment. 
The rule is as essential in the one case as in the other to 
the repose of society and the stability of private rights. 
To say that a judgment of affirmance here, within the 
power of the court to render, when the parties are before 
the court and the case is brought within its lawful juris- 
diction, is: not a final end of that litigation, would be a 
startling doctrine, asserting that a cause can never have a 
final termination.” For the reasons above given, the judg- 
ment of the St. Louis court of appeals in affirming the 
judgment of the circuit court in dismissing plaintiffs’ peti- 
tion or bill, 1s hereby affirmed, in which all concur. 
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Separate Opinion. 
‘i 


Hoven, J., Henry, J., Ray, J— We concur in affirming 
the judgment in this case, on the ground that the matters 
now in issue have heretofore been passed upon by this 
court in another suit between the same parties, and have, 
therefore, passed in rem judicatam, 





HE StTaTE Vv. LITTLE, Appellant. 
Tue State v. Littie, Appellant 


Pleading, Criminal: MEDICAL PRACTITIONER. An indictment for prac- 
ticing medicine in violation of law, need not state the name of the 
person upon whom or in whose family the defendant practiced. 


Appeal from Webster Circuit Court.—Ilox. R. W. Fray, 
Judge. 


AFFIRMED. 
Patterson & Leeds for appellant. 
D. H. McIntyre, Attorney General, for the State. 


Hoven, J.—The defendant was convicted in the Web- 
ster circuit court of practicing medicine contrary to law. 
Neither the testimony given at the trial, nor the motion 
for a new trial appears in the transcript, and the only ques- 
tion for our consideration is whether the indictment is 
sufficient. Omutting formal parts, it charges that the de- 
fendant, on or about the Ist day of May, 1878, in the 
county of Webster, did unlawfully and willfully practice 
medicine, without having first received the degree of Doc- 
tor of Medicine from some Medical College or University 
duly established by law, and without having registered his 
name as a practicing physician in the office of the county 
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clerk of said county, on or before the Ist day of Septem- 
ber, 1874. 

It is objected that the indictment fails to mention any 
particular person on whom, or in whose family, the de- 
fendant practiced. 

It is a general rule that in indictments for offenses 
against the person or property of individuals, the name of 
the party injured must be stated, if it is known, or can be 
ascertained. But it has been repeatedly held that in in- 
dictments for selling liquor without license, the name of 
the person to whom the same was sold, and the price 
thereof, need not be alleged. The offense, in such cases, 
does not violate an individual right, as in larceny, and con- 
sists simply in the act of selling. State v. Ladd, 15 Mo. 
430; Stgte v. Spain, 29 Mo. 415. So in the case at bar. 
While it is, doubtless, for the best interest of society that 
none but those designated by the statute should be per- 
mitted to practice medicine, no individual right is infringed, 
when any physician or other person practices medicine in 
violation of the statute, and the names of the patients of 
such person need not be alleged. Vide 41 Ill. 125; 16 
Ark. 506. The judgment of the circuit court will be af- 
firmed. All concur. 





Tue State v. CAVANAUGH, Appellant. 


1. Practice: REFUSAL OF CONTINUANCE. Where it appeared that the 
trial which succeeded a refused application for a continuance was a 
mis-trial, and that at the subsequent trial which resulted in defend- 
ant’s conviction, the witnesses, on account of whose absence the con- 
tinuance had before been prayed, were present and testified, and 
that defendant at that trial offered testimony to the contrary of that 
testified to by the State’s witnesses; Held, that if there was any 
error in refusing the continuance, it afforded no reason for revers- 


ing the judgment. 
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2. Practice, Criminal: sprciaL supGe. Under the act of 1877, (Sess. 
Acts, p. 357, 21,) to entitle the defendant in a criminal case to be 
tried by a special judge, it was necessary that the affidavit of preju- 
dice on the part of the regular judge should be supported by the 
affidavits of two reputable persons. 

2. Jury. Where objections are not made and exceptions saved at 
the proper time, to the manner of summoning a jury, the point 
will not be regarded in the Supreme Court. 


Appeal from Jasper Circuit Court—Hon. JoserH CRAvENs, 
Judge. 


AFFIRMED. 
D. H. McIntyre, Attorney General, for the State. 
I. 


SuEerwoop, C. J.—The defendant is not represented in 
this court, but in the discharge of the duty which the law 
imposes, we have carefully examined the transcript of the 
record. That transcript, especially of the record proper, 
is made eut after a very poor fashion, in regard to the dif- 
ferent days of the term and of the month when the differ- 
ent steps in the cause were taken, and record entries thereof 
made; but from the best consideration we have been able 
to give the subject, it seems that both of defendant’s ap- 
plications for a continuance, the latter of which is not 
preserved, were made anterior to a mis-trial, and that sub- 
sequently the trial which resulted in his conviction, took 
place. If this be true, no injury appears to have resulted 
to the defendant, from overruling his application. Fur- 
thermore, it is shown by the bill of exceptions, that two 
of the witnesses, Kelly and Jordan, on account of whose 
absence defendant, on a former occasion, desired a continu- 
ance, were present and testified at the last trial. Moreover, 
it appears that in that trial, the defendant “offered his tes- 
timony to the contrary,” of that testified to by the State’s 
witnesses. In such circumstances, we cannot reach a con- 
clusion unfavorable to the action of the trial court, and 
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every presumption isin favor of the correctness of that 
action. 


IT. 


Under the law as it then stood no change of venue 
was allowable. And to entitle the defendant to a special 
judge, it was requisite that the affidavit respecting preju- 
dice of the judge against whom directed, should be sup- 
ported by the affidavit of two reputable persons. No such 
support was given, and consequently no error occurred on~+ 
that score. Laws 1877, p. 357, § 1. 


III. 


Nor did any error occur in refusing to quash the panel 
of jurors, because no venire had issued to the sheriff. State 
v. Joncs, 61 Mo. 232, and cases cited. 

The result is, we affirm the judgment. Ail concur. 





Tue Strate, Appellant, v. SeBecca. 


Practice, Criminal. Under the act of 1877 in relation to misdemean- 
ors, (Sess. Acts, p. 355, 2 6,) no prosecution founded upon an affi- 
davit alone could be sustained. It was necessary that there should 
be an information by the prosecuting attorney based upon the affi- 


davit. . 


Appeal from Oregon Circuit Court-—Hon. J. R. Woopsinz, 
Judge. 


AFFIRMED. 
* D. H. McIntyre, Attorney General, for the State. 
Woodside § Seay for respondent. 


Hoven, J.—The defendant was proceeded against by 
affidavit charging him with practicing medicine without 
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having filed his diploma or registered his name in the 
county clerk’s office as provided by statute. No informa- 
tion based upon said affidavit was filed by the prosecuting 
attorney as required by law, (Acts 1877, p. 355, § 6,) and 
the proceeding was properly dismissed by the circuit 
court. The judgment will be affirmed. The other judges 
concur. 





Tue State, Appellant, v. PirtmMan. 


Pleading, Criminal: sELLING INTOXICATING LIQuORs. Where a crim- 
inal statute uses disjunctive language in defining an offense, an in- 
dictment under it may be drawn in the conjunctive. Thus, a statute 
made it an offense to “ sell or give away ” intoxicating liquors under 
certain” circumstances. An indictment charged that defendant did 
“sell and give away” such liquors. Held, that it was not bad for 


duplicity. 


Appeal from Bollinger Circuit Court.—Hon. J. H. Nicuoson, 
Judge. 


REVERSED. 


The indictment charged that defendant, being a drug- 
gist, did unlawfully “sell and give away” intoxicating 
liquors in less quantities than one gallon, without having 
a dramshop keeper’s license. It was founded on section 1, 
page 166, Session Acts 1879, which makes it an offense to 
“sell or give away,’ ete. Defendant demurred to the in- 
dictment, as charging two distinct offenses, and being, 
therefore, bad for duplicity. The demurrer was sustained 
and final judgment entered for the defendant. The State 
appealed. 


D. H. McIntyre, Attorney General, for the State. 
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Nalle & Edwards for respondent. 


SuEerwoop, C. J.—The indictment is well enough, and 
should have been thus held. The gist of the offense with 
which the defendant was charged, was the unlawful traffic 
and dealing in spirituous liquors. <A violation of the stat- 
ute under which the indictment is drawn may occur in two 
ways: First, by a druggist having no license as a dram- 
shop keeper, selling intoxicating liquor in less quantity 
than one gallon. Second, by such druggist, being un- 
licensed as aforesaid, giving away a similar quantity of 
intoxicating liquor. The statute is in the disjunctive. In 
such cases, it is allowable to use the word and instead of 
the disjunctive or. And it is held bad pleading to employ 
the disjunctive in such cases, and fatal to doso. This is 
the view taken in State v. Fitzsimmons, 30 Mo. 236, and in 
the elementary works. State v. Fancher, 71 Mo. 460, and 
cases cited. Therefore, judgment reversed and cause re- 
manded. All concur. 





CAMPBELL, Appellant, v. Potk County Court. 


County Warrant—on Internal Improvement Fund. The holder 
of a county warrant payable out of a fund created alone by the 
bounty of tife governments of the United States and the State, and 
which the county authorities have no power either to create or re- 
plenish, by taxation or otherwise, (such as the Internal Improve- 
ment Fund,) can look only to that fund for payment of his warrant. 
He has no claim upon the county revenues proper. 


Appeal from Polk Circuit Court.— Hon. R. W. Fyay, 
Judge. 


AFFIRMED. 


Rechow & Underwood for appellant. 
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J. B. Upton and B. J. Emerson for respondents. 


Ray, J.—Plaintiff sued defendants on a warrant drawn 
on the “Internal Improvement Fund,” of Polk county. 
The suit was commenced on the 6th day of April, 1876. 
The petition charges that plaintiff is the duly appointed 
administrator of the estate of E. M. Campbell, deceased ; 
and that the defendants are the duly elected, qualified and 
acting members, composing the county court of Polk 
county, and as such, are trustees of and have eharge of 
the “Internal Improvement Fund” of said county ; that 
the county court of Polk, as such trustees of said fund, on 
the 11th day of May, 1860, executed and delivered to one 
Henderson Bradshaw, their certain order to the treasurer 
of Polk county, commanding him to pay said Bradshaw 
the sum of $463.15, out of the “Internal Improvement 
Fund;” which said order or warrant was presented for 
payment on same day, and payment refused by the treas- 
urer of said county; that afterward, in June, 1860, said 
warrant was duly assigned to E. M. Campbell; and that 
after that, in November, 1866, said warrant was lost or 
destroyed; and that thereafter, on the 22nd day of April, 
1874, the county court of Polk county executed and deliv- 
ered to the plaintiff a duplicate of said warrant, which 
is filed with the petition and reads as follows, to-wit: 

“The treasurer of Polk county will pay to Henderson 
Bradshaw, or order, the sum of $463.15, out of the ‘ Inter- 
nal Improvement Fund.’ Given at the court house this 
llth day of May, 1860. 

(Sigued) § Moszs P. Hart, President. 

James M. Jonzs, Clerk. 

Duplicate—This duplicate issued in open court, at 
April term, third day thereof, the same being the 22nd day 
of April, 1874. 

(Signed) J. W. Farmer, Ch. Co. Court. 

Attest: A.C. Lemmon, Clerk.” 
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The petition then charges that said warrant remains 
due and unpaid; wherefore plaintiff asks judgment for 
the said sum and interest thereon, from the 11th day of 
May, 1860. 

The answer contains three defenses: Ist, A general 
denial; 2nd, The ten year statute of limitation; and 3rd, 
“A former adjudication” to the following effect: That on 
the 13th day of August, 1867, E. M. Campbell, in his life- 
time, commenced an action in the circuit court of Polk 
county, against defendant, the subject matter of which, 
was the same warrant now sued on, and alleged to have 
been executed by defendant; that the issue in said former 
action was the same as in this action, to-wit: Whether 
defendant was indebted to said Campbell on said warrant; 
that, at the spring term of said court, for the year 1869, 
said cause was tried, and a judgment rendered for defend- 
ant, which judgment is now in full force and effect, and is 
a bar to any further action on said warrant. 

To this answer there was a general denial, and neither 
party requiring a jury, the cause was submitted to the 
court for trial; whereupon the plaintiff in support of his 
said action introduced in evidence: 1st, The said duplicate 
warrant; 2nd, The order of the Polk county court, at its 
April term, 1874, directing the issuance of said duplicate ; 
and lastly he offered J. W. Farmer as a witness, who tes- 
tified that in 1868" 1864, 1865, 1866 and 1867 he was the 
agent of said E. M. Campbell, and as such had in his pos- 
session the warrant, of which the one here sued onisa 
duplicate; that he presented the same to the treasurer of 
Polk county, W. R. Devin, but never received anything 
on the same; that said warrant had an assignment on the 
back, by Henderson Bradshaw to E. M. Campbell, and that 
there was this further entry on said warrant: “ Presented 
for payment this — day of , 1860, and no money in 
the treasury ;” that in 1866 his store was robbed, and he 
had never been able to find the warrant since. It had been 
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lost, destroyed or stolen. This was all the evidence offered 
by the plaintiff. 

The defendants, to sustain the issue on their side, 
offered and read in evidence the record in the case of £. 
M. Campbell v. Polk County, commenced in the circuit court 
of Polk county in September, 1867, and terminated in the 
Supreme Court in January, 1872, together with the judg- 
ment and opinion of the Supreme Court in said cause, re- 
ported in 49 Mo. 214. The petition in that case charges 
the issuance of the warrant in question, on the day in 
question, and payable out of the fund in question, as in 
this case ; and that the same was duly assigned to said 
E. M. Campbell, and by him presented to said county 
treasurer for payment on the 12th day of May, 1860, who 
indorsed thereon, “ No money in the treasury ; therefore 
payment is refused.” Said petition also says, that the 
amount of said warrant, with six per cent interest from 
date of presentment, is due and unpaid, and for which it 
asks judgment. Defendant’s answer denies the issuance 
of said warrant, and further denies that defendant is in- 
debted to plaintiff, in said sum, or in any amount whatever. 
Said cause was tried in said court, on said issues, in June, 
1869, and the issues were found for the defendant and 
judgment accordingly. The case was appealed to the dis- 
trict court, where the judgment of the circuit court was 
affirmed, from which the cause was further appealed to this 
court, where the judgment of the district court was also 
affirmed, and will be found reported in 49 Mo. 214. Such 
is the record in this cause. 

The principle involved in the cases of Pettis Co. v. 
Kingsbury, 17 Mo. 479; Campbell v. Polk Co., 49 Mo. 214, 
and Moody v. Cass Co., 74 Mo. 307, is decisive of this 
ease. The-principle of all these cases is, that in suits 
against the county, on warrants payable out of a special 
fund, such as was the case in said suits, the holder could 
only look to that particular fund, and could not compel 
the county to pay such warrants out of its own proper 
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funds. In the case of Kingsbury v. Pettis Co., the suit was 
on a warrant payable out of the road and canal fund. No 
part of the warrant or interest thereon was ever paid by 
the county; and the question was whether the plaintiff, 
under the facts stated, was bound to wait on the road and 
canal fund for payment, (that being an uncertain and fluct- 
uating fund, known to be so at the time of letting the 
bridge,) or whether he could sue the county and recover 
the full amount from her, out of her own proper funds, and 
it was held that the plaintiff could only look to the special 
fund in question, and could not compel the county to pay 
the warrant out of her own proper funds. In the case of 
Campbell v. Polk Co., 49 Mo. 214, (which, by the way, was 
a suit by the intestate of this plaintiff, in his lifetime, 
against said Polk county, on the same county warrant 
which is the subject matter of this action by his adminis- 
trator,) at the trial it was admitted that the warrant 
sued on was against the “ Inter®al Improvement Fund,” 
and that the county had no such fund, at that time, nor 
when the suit was brought, and it was held that the 
plaintiff was not entitled to recover on the warrant, as it 
was payable out of a special fund, which was exhausted ; 
and further, that in such case the plaintiff could only look 
to the special fund, and could not compel the county to pay 
the warrant out of her own proper funds. And if the still 
more recent case of Moody v. Cass Co., 74 Mo. 307, the 
doctrine of Kingsbury v. Pettis Co. and Campbell v. Polk 
Co. is cited, and expressly held to be the true doctrine in 
all such cases. 

The “ Internal Improvement Fund,” out of which this 
warrant was payable, (like the road and canal fund, out of 
which the warrants in the Kingsbury and Moody cases, 
above mentioned, were payable,) was a special fund, derived 
under the act of Congress, September, 1841, and set apart 
for the purpose of internal improvements; and which, also, 
by the act of the general assembly of Missoun, of March 
27th, 1843, (R. 8. 1855, 983, §§ 1, 16,) was likewise set apart 
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and denominated the “ Internal Improvement Fund,” and 
which by the act of March 27th, 1845, (Ib., p. 991, $$ 1, 4,) 
was further set apart to be distributed among the counties, 
as the same might be realized, to be by them applied, 
through the county courts of the several counties, to the 
purpose of internal improvements. Such being the origin 
and nature of the fund out of which this warrant was pay- 
able, the reasoning of the court in the case of Moody v. 
Cass Co., supra, is eminently applicable to the case at bar, 
and conclusive of the question at issue. In this case, as 
in that, the warrant was payable out of a fund which was 
wholly and exclusively the bounty of Congress and the 
State, and which the county court has no power by taxa- 
tion or otherwise, either to create or replenish. And in 
this case, as in that, it is to be inferred from the payee’s 
acceptance of such a warrant, that he agreed with the 
county to look to that fund alone for the satisfaction of his 
demand, and upon its Milure, he cannot resort to other 
funds. 

From these principles and rulings, it would also seem 
to follow, that in such cases, the holder of such a warrant 
should allege and prove, that there was money in the 
fund on which the warrant was drawn to pay it, in whole 
or in part, and that without such allegation and proof no 
recovery can be had. In the case at bar there was no such 
allegation or proof. On the contrary, the plaintiff’s own 
proof tended to show that there was no money if the 
county treasury of that fund, either at the date of the war- 
rant or since. The plaintiff, therefore, must fail of a re- 
covery. Such a petition, in such a case, it would also seem, 
states no cause of action. As the considerations hereinbe- 
fore expressed are decisive of this case, we need not ex- 
amine the many other questions arising on this record and 
presented in the brief of counsel. For these reasons the 
judgment of the circuit court is affirmed. All the judges 
concur. 
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BRADSTREET V. KINSELLA, Appellant. 


1. Statute of Limitations: apverRse possEssion. Upon a plea of 
the statute of limitations, the only evidence given of possession dur- 
ing the first year of the statutory period was that defendant's grantor 
went once upon the land, set up two stakes at what he was told 
were coffers, tried to ascertain the boundaries, and afterward paid 
the taxes for the year. Held, that this did not amount to posses- 
sion, and the plea was not sustained. 

2. Trust for Benefit of Married Woman: pirxkcTION TO TRUSTEE 
TO CONVEY: wiLL. A deed in trust for the use of a married woman 
made it the duty of the trustee to convey the premises to such per- 
son as she might at any time designate in writing. By her last will 
she made her husband her residuary devisee. The trust property 
had never been conveyed in her lifetime, and was not otherwise dis- 
posed of by the will. After her death the trustee conveyed to her 
husband. Held, that this conveyance was a nullity, but the title 
passed by virtue of the residuary clause of the will. 

3. Foreign Probate of Will, as Evidence. The probate of a will 
in another state is a judicial proceeding, to the record of which full 
faith and credit is to be given, when authenticated as required by 
the act of Congress: and it is not necessary to the admission of such 
will with the probate thereof in evidence that they shall have been 
recorded in this State. Following Lewis v. St. Louis, 69 Mo. 595. 


Appeal from Livingston Circuit Court—Hon. E. J. Broappvs, 
Judge. 


AFFIRMED. 


Rk. S. Moore and Taylor & Pollard for appellant. 
CU. H. Mansur and L. T. Collier for respondent. 


Henry, J.—This is an action of ejectment for lot No. 
2 of the northwest quarter and east half of north half of 
lot 3 of southwest quarter of section 19, township 58, 
range 22, in Livingston county. There was a trial of the 
cause in the Livingston circuit court, resulting in a judg- 
ment for plaintiff, from which defendant has appealed. 

Both parties claim under Stanford Graves. Plaintift’s 


evidence consisted of a deed from said Graves and wife to 








64 SUPREME COURT OF MISSOURI, 





Bradstreet v. Kinsella. 


Morris Knight, executed in May, 1860; deed from Knight 
and wife to plaintiff, executed in October, 1860, with tes- 
timony relative to the monthly value of the premises and 
damages. 

Defendant’s evidence consisted of a deed from plaintiff 
to J. J. Miller, dated August 29th, 1861, conveying the 
lands in controversy to said Miller, in trust “for the sole 
use and benefit of Minerva D. Bradstreet, the wife of said 
Edward P. Bradstreet, her heirs and representatives, until 
such time as she, or they shall in writing request him, the 
said trustee, to convey said premises unto such party or 
parties as she or they may designate, and with such request 
said Miller shall at all times comply ;” a deed from the 
sheriff of Livingston county, dated May 12th, 1864, con- 
veying the interest of Stanford Graves in the land in ques- 
tion to T. B. Jones; and a quit-claim deed from said Jones 
to defendant, dated October 21st, 1865. The last two deeds 
were offered merely to show color of title, and the real de- 
fenses relied upon, are the statute of limitations and that 
plaintiff had no title. 

- With respect to adverse possession, Jones, for defend- 
ant, testified, that he went to look at and was upon the 
land in September, 1864; that he set up two stakes on 
what he was told were two of the corners, and tried to 
ascertain the boundary lines; paid taxes on the land in 
1865 for the taxes assessed for that year; thought he owned 
the land, and treated it just as he did his other lands which 
were, as this, too wet and swampy for cultivation. De- 
fendant testified, that he went into possession of the land 
in October, 1865, and had paid taxes on it ever since; that 
it was assessed to him, and he had always treated and used 
it as his own; had taken firewood from it each year, and 
the land had been recognized and known in the commu- 
nity as his; that it is too wet for cultivation. 

Plaintiff, in rebuttal, introduced in evidence a copy of 
the last will and testament of Minerva D. Bradstreet, with 
the probate thereof, duly authenticated under the act of 
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Congress, containing the following clause: ‘“ Third, I give 
and bequeath to my dear husband, Edward P. Bradstreet, 
all the residue of my real estate, and all my interest in any, 
wherever situated.” It is conceded that the land in con- 
troversy was not otherwise disposed of by the will. The 
will was admitted to probate in the probate court of Ham- 
ilton county, Ohio, and the defendant’s objection to it as 
evidence, was that it had never been filed or recorded in 
the probate court of Livingston county, Missouri, or re- 
corded in any other office in this State, and that the will 
had never been probated in accordance with the laws of 
this State. Plaintiff then introduced a deed from J.J. 
Miller, trustee of said Minerva Bradstreet, conveying said 
land to plaintiff, to which defendant objected, because the 
notary’s certificate of acknowledgment was not in substance 
as required by the statute of Missouri. 

On the foregoing testimony the court, for plaintiff, in- 
structed the jury: That the deeds from Graves to Knight 
and from Knight to plaintiff, and from plaintiff to Miller, 
and from Miller back to plaintiff, showed a perfect title in 
plaintiff to the land; and refused instructions asked by 
defendant based upon the statute of limitations. 

The suit was instituted in January, 1875, and defend- 
ant Kinsella took possession in October, 1865. Conceding 
1. statute or t- that his possession was open, notorious and 
ITATIONS : adverse ° ° ° 
possession. adverse, it had continued but nine years and 
eight months when this suit was commenced, and his 
grantor had never had possession of the land. He was 
but once on the land and then set up two stakes at what 
he was told were corners of the land, tried to ascertain the 
boundaries, but does not say he succeeded, and paid the 
taxes assessed for that year (1865). These are all the acts 
of ownership he ever exercised, and they did not amount 
to possession. There was, therefore, no evidence on which 
to warrant instructions asked by defendant, based upon the 
statute of limitations; as it was not pretended that defend- 


ant’s own possession, unless coupled with the alleged pos- 
5-76 
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session of Jones, his grantor, had eontinued for a sufficient 
length of time to bar plaintiff’s right. 

The court erred in the instruction given for plaintiff. 
The deed to Miller in trust for plaintiff’s wife, did author- 
2. Trust For BeNe- jZ@ him, whenever she should request him in 


FIT OF MARRIED As 
Woman: diree- writing, to convey the land to whom she 


tion to trustee to 
convey: will. = might indicate, but a last will and testament 
has no effect until after the death of the testator. It speaks 
only from that date. The death of Mrs. Bradstreet ter- 
minated the relation of trustee and cestui que trust between 
her and Miller. If she had died intestate, the land would 
at once have vested in her heirs. The will could give him 
no authority to convey the land even if therein she had 
expressly requested Miller to convey it to plaintiff. 

She had the right to devise the land, and this court 
held in Lewis v. The City of St. Louis, 69 Mo. 595, that the 
3. Foreign Pro- probate of the will in another state is a judi- 
BATE OF WILL, AS e P ° 
EVIDENCE. cial proceeding, to the record of which full 
faith and credit is to be given, when authenticated as re- 
quired by the act of Congress; and that it is not necessary 
to the admission of such will with the probate thereof, that 
they shall have been recorded in this State under section 
34 of the statute ot wills, Wagner’s Statutes 1369. That 
case, which is decisive of this, on that question, seems to 
have been overlooked by respondent’s counsel and the trial 
court. 

The circuit court properly declared, on the evidence 
adduced, that plaintiff had the legal title to the land, and 
we will not reverse the judgment because the conclusion 
reached by that court was based on an erroneous theory. 
All concurring, the judgment is affirmed. 
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Spurtock, Plaintiff in Error, vy. Tue Missourtr Pacrric Ratt. 
way ComPANY. 


Res Judicata. To sustain a plea of res judicata, there must be evi- 
dence to show that the matters in issue and decided in the first suit 
are the same as those presented for determination in the second. 


Error to Morgan Cireuit Court.—Hon. G. W. MILueEr, 
Judge. 


REVERSED. 
James P. Ross for plaintiff in error. 
T. J. Portis and HE. A. Andrews for defendant in crror. 


Hoveu, J,—This suit was decided by the circuit court 
in favor of the defendant, on the ground that the matters 
now in issue were considered and decided in favor of the 
defendant in a former suit between the same parties. The 
judgment in the former suit is stated to be one of non- 
suit. The pleadings in that case are preserved in the 
transcript before us, but neither the rulings of the court 
upon which the judgment of non-suit was based, nor the 
judgment itself appear in the record. It may be that the 
former judgment is a bar to a recovery in the present ac- 
tion, but a plea of res judicata should be supported by 
proof that the matters in issue and decided in the first suit, 
are the same as that presented for determination in the 
second, as neither the circuit court nor this court can take 
judicial notice of such matters. Banks v. Burnam, 61 Mo 
77; Kelly v. Hurt, 61 Mo. 463. The judgment of the cir- 
cuit court must, therefore, be reversed and the cause re- 
manded. All the judges concur. 
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PHILLI Ps Vv. LacLepE County, Appellant. 


1. Parties to Suit: TRUSTEE OF EXPRESS TRUST: SPLITTING UP DEMANDS, 
One who holds a demand partly in his own right and partly in the 
right and for the benefit of another, is as to the other a trustee of 
an express trust, and cannot, by assigning his own interest, split up 
the cause of action, and thus deprive his cestui que trust of the right 
to have him enforce his rights by suit. 


2. Interest. An open account does not begin to bear interest until 
payment has been demanded. 


Appeal from Laclede Circuit Court.—The case was tried be- 
fore J. M. Hernpoy, Esg., sitting as Special Judge. 


REVERSED. 
Wallace § Nixon for appellant. 
Belch & Silver and Geo. W. Bradfield for respondents. 


Nortoy, J.—Rufus Phillips presented to the county 
court of Laclede county, for allowance, an account against 
the county for selecting and securing the confirmation of 
swamp lands for said county. The county court refused 
to allow said account, and plaintiff appealed to the circuit 
court, where the cause was referred to Harrison Attaway, 
P. M. Bennett and Alf. Case, to hear and determine the 
matters in issue, and to report their action to the court. 
At a succeeding term of said court the referees made 
their report in which they found a balance due from the 
county of $3,294.46, and on this balance they computed 
interest at six per cent from the 17th day of January, 1868, 
to January 17th, 1878, the date of their report, amounting 
to $1,976.67, and making the aggregate amount of $5,- 
271.12, for which sum plaintiff was entitled to judgment. 
‘After the coming in of said report, John M. Richardson, 
George W. Bradfield and James T. Moore, on their peti- 
tion, were made parties plaintiff. Defendant filed excep- 
tions to the report, which the court overruled, and rendered 
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judgment for the sum of $5,271.12, from which defendant 
has appealed to this court. 

It appears that during the investigation by the referees 
of the account, B. B. Harrison appeared before them and 
presented a petition to be made a party as the assignee of 
the interest of said Phillips, accompanied with an assign- 
ment by Phillips to him of all indebtedness, dues and de- 
mands against the county of Laclede growing out of any 
and all contracts made between Phillips individually or 
jointly with others, and the county court of said county, 
for services rendered in selecting swamp lands and having 
the same confirmed to said county. This assignment was 
dated the 8th day of October, 1862, and prior to the filing 
of the account by Phillips for allowance by the county 
court. Before action was taken upon the report by the 
circuit court said Harrison appeared and withdrew, by 
consent of the court, his petition to be made a party. 

Defendant insists that inasmuch as by said assignment 
it was shown that Phillips had parted with his interest in 
1 parties tosurr: the account at the time he presented it for 
Hoaeee citing @llowance, that the court’ erred in not dis- 

7 missing the suit, and rely on this as the chief 

ground for reversing the judgment. It appears from the 
evidence taken before the referees that in the contract 
made by the county court with Phillips he was authorized 
to employ an assistant to assist in the selection and con- 
firmation of said lands, and that he did employ J. M. Rich- 
ardson for that purpose. As under the terms of the con- 
tract Phillips was alone authorized to sue upon it, and as 
Richardson was a participant in the compensation arising 
from it, Phillips, by assigning his interest, could not split 
up the cause of action against the county and thus deprive 
Richardson of his right to have him prosecute the action 
as the trustee of an express trust. Cable v. St. Louis Ma- 
rine Ins. Co., 21 Mo. 133; Wagner v. Jacoby, 26 Mo. 532; 
Wright v. Tinsley, 30 Mo. 395. 

It is also urged asa ground of error that the court 
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erred in sustaining the action of the referees in allowing 
2. INTEREST. six per cent interest on the amount from the 
17th day of January, 1868. This objection, we think, is 
well taken. Section 2723, Revised Statutes, provides 
that creditors shall be allowed to receive interest at the 
rate of six percent * * on accounts after they become 
due and demand of payment is made. As prerequisite 
to the allowance of interest upon an account, it must be 
made to appear that the account is due and that payment 
of it has been demanded. Southgate v. A. § P. R. R. Co., 
61 Mo. 89. There is no evidence in this case that payment 
had been demanded prior to the exhibition of the account to 
the county court for allowance, which the record shows 
was on the 17th day of July, 1877. For the error com- 
mitted in allowing interest anterior to that date, the judg- 
ment will be reversed and the cause remanded, with direc- 
tions to the circuit court to enter up judgment for plaintiff 
for the sum of $3,294.46, the amount found due by the 
referees, and interest on the same at the rate of six per 
cent from the 17th day of July, 1877. All concur. 








Petty, Appellant, v. Dove.ass. 


1. Principal and Surety: sorice ro sur. A surety cannot base a 
claim to be released from his obligation on a verbal notice to the 
creditor to proceed against the principal debtor. To be available 
the notice must be in writing. 

: EXTENSION OF TIME. Part payment of a note after maturity 

is no valid consideration for an extension of time. 


rs) 
. 





Appeal from Caldwell Circuit Court—Hon. E. J. Broappvs, 
Judge. 


REVERSED. 
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C. S. MeLaughlin tor appellant. 


Norton, J.—This suit was instituted upon a note in 
which A. P. Douglass was principal, and A. Sovereign, 
security. In a trial of the cause in the circuit court of 
Caldwell county, where it had been taken by appeal, judg- 
ment was rendered in favor of said Sovereign, from which 
plaintiff has appealed. 

Sovereign, sthe security, sought to be excused from 
liability on the ground that after the note became due he 
notified the plaintiff that Douglass, the principal, was about 
to fail, and to make his money out of him, as he, Sover- 
eign, was unable to pay the debt; and on the further 
ground that plaintiff had extended the time for payment 
of the note. 

The notice given by Sovereign to plaintiff to make the 
money out of Douglass, was not in writing, but merely 
1. prrxcrpaL anv verbal, and was not, therefore, available to 
SURETY : notice to . 
sue. defendant as a defense, as has been held by 
this court in the following cases: Langdon v. Markle, 48 
Mo. 357; Cain v. Bates, 35 Mo. 427; Freligh v. Ames, 31 
Mo. 253. 

The second ground of defense, viz: extension of time 
for payment, relied upon, is equally unavailable for the rea- 
. -exten- 800 that the evidence wholly fails to establish 
ae aS ee. any consideration for the promise of plaintiff 
to give further time or indulgence. The evidence shows 
that Douglass, the principal in the note, paid plaintiff $100 
and also the interest then due on the note, amounting to 
$10, and that plaintiff agreed not to press him for the re- 
mainder, although defendant said he had the money and 
could pay the entire amount of the note if plaintiff de- 
manded it. Part payment of a note after maturity is no 
valid consideration for an extension of time. Parsons on 


Bills and Notes, p. 240. 
The court erred in refusing to instruct as requested by 
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plaintiff, that under the evidence plaintiff was entitled to 
recover, and in giving an iustruction to the effect that if 
the jury believed that notice was given to plaintiff to make 
the money out of the principal, and that defendant paid 
$110 on the note, saying he had the money to pay it all if 
demanded, and plaintiff did not demand it, and agreed not 
to press him, they would find for defendant Sovereign. 
For the errors above indicated the judgment will be 
reversed and the cause remanded, in which all concur. 





Tuomas v. Davis, Appellant. 


1. Fixtures, Test of what Constitutes. Whethera chattel becomes 
a fixture or not does not depend so much upon the character of the 
fastening by which it is held down, (whether slight or otherwise, ) 
as upon the nature of the article and its use as connected with the 
use of the freehold. As between the mortgageor and mortgagee, 
the true criterion consists in the united application of several tests: 
ist, Real or constructive annexation of the article in question to 
the realty. 2nd, Appropriation or adaptation to the use or purpose 
of that part of the realty with which it isconnected. 3rd, The in- 
tention of the party making the annexation, to make the article a 
permanent accession to the freehold, this intention being inferred 
from the nature of the article affixed, the relation and situation of 
the party making the annexation and the policy of the law in rela- 
tion thereto, the structure and mode of the annexation and the 
purpose or use for which the annexation has been made. See State 
Savings Bank v. Kercheval, 65 Mo. 682. 

2. Fixtures: EvipeNnce or custom. As between landlord and tenant 
evidence of custom with respect to chattels annexed to the realty, 
by which they are treated as personalty, is admissible, but not so 
with respect to articles annexed by a mortgageor or grantor before 
the execution of his conveyance. 

: CASE ADJUDGED. The owner of a lot erected upon ita sub- 

stantial frame building, which he fitted up with machinery for smelt- 

ing lead, consisting of a boiler, engine, pump, fan, water tank, pul- 
leys, air drums and three eyes or basins. The boiler was a portable 
one which had formerly been used elsewhere, and rested on iron 
posts which stood on stone-work let into the ground. For the pur- 
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pose of holding the heat, brick-work was built half way up the 
sides of the boiler. The engine and fan rested on a frame-work of 
timbers which were bolted together and partly sunk into the ground. 
By means of pulleys the engine was connected with a line of shaft- 
ing which was firmly attached to upright studding, and this shafting 
was likewise connected with and operated the fan by other pulleys. 
The eyes or basins, which were of brick and cast-iron, were con- 
nected by tight-fitting pipes with stacks built of brick and resting 
on foundations of solid masonry. The whole of this machinery 
was intended and adapted for the business of lead smelting. The 
owner gave a deed of trust upon the lot on which it stood, without 
particularly describing the machinery. He/d, that it had become 
permanently fixed to the freehold and passed by the deed. 


Appeal from Jasper Cireuit Court.—Hon. JosepH CRAVENS, 
Judge. 


AFFIRMED. 
L. P. Cunningham and C. A. Winslow for appellant. 


The evidence of custom should have been received. 
It was the law of the contract. Soutier v. Kellerman, 18 
Mo. 509; Southwestern F. & C. P. Co. v. Stanard, 44 Mo. 71; 
Kimball v. Brawner, 47 Mo. 398. It is generally admissible 
in these cases. Ewell on Fix., 63, 109, 307. The engine 
and boiler were personal property and as such passed to 
defendant. Hunt v. Mullanphy,1 Mo. 508; Burk v. Baz- 
ter, 3 Mo. 207; Lacey v. Giboney, 36 Mo. 320; Rogers v. 
Crow, 40 Mo. 91; Graves v. Pierce, 53 Mo. 429; Collins v. 
Mott, 45 Mo. 100. 


E. T. Montague for respondent. 


The engine and boiler were part of the realty and 
passed by the first deed of trust. McRea v. National B’k, 


66 N. Y. 489. 


Henry, J.—This suit is for the recovery of a steam 
engine and accompanying machinery and for damages. 
Plaintiff had judgment, from which defendant appeals. 
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Plaintiff claims the property under a deed of trust 
executed by one Corn, conveying to him lot 19 and other 
lots in the city of Joplin, to secure a promissory note exe- 
cuted by Corn. On said lot was a building erected by Corn 
in which the machinery in question was placed by him for 
the purpose of smelting lead. This deed was executed 
June 4th, 1874. 

On the 11th day of June, 1875, Corn executed a second 
deed of trust, to secure certain other creditors, conveying 
to Ed. T. Allen said lot 19, and other lots conveyed by the 
prior deed, and also other real estate not mentioned in the 
first deed; said real estate was in the latter deed conveyed, 
“together with all privileges, including my residence, 
furnaces, engines, boilers and machinery situated upon the 
property described, or any part thereof.” Defendant pur- 
chased the property conveyed by said second deed at a sale 
thereof by said trustee on the 26th day of May, 1876, and 
removed the machinery in controversy from the building. 
The testimony as to the manner in which the machinery 
was annexed to the building, is as follows: 

James 8. Zane testified: That defendant asked him 
if he knew a man who would move the engine and boiler 
and machinery out of Corn’s smelter in Joplin, and witness 
sent him Mr. Bentley forthat purpose; that Bentley brought 
the machinery to Thurman and put it in witness’ care; 
that the smelting building was built in 1872; the boiler 
rested on an iron post, and the front part sat on that, the 
back part rested on an iron post, and that post sat on the 
stone foundation; the boiler rested on the iron posts and 
the posts on the stone-work; the brick-work was built 
up the sides of the boiler for holding the heat ; the founda- 
tion was stone and brick-work half way up the boiler; 
the engine set on cross-timbers ; the pipes leading from the 
eyes ran into the back part of the jam; the fan rested 
on timbers; the frame-work is just timbers laid down; 
the pipes were fitted to the jam, tight. The expense of 
taking the machinery back and setting it up would be $250. 
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The things removed by defendant were the boiler and en- 
gine and apparatus connected therewith. The boiler was 
a portable boiler, and had been used in some other place 
or places before being used in the smelting furnace. 

M. M. James testified: At the date of the deed of 
trust there was a large frame building cn the lots, erected 
in 1872, which was erected, and the machinery placed in 
it, for the purpose of smelting lead mineral into pig lead. 
There was studding, which supported the roof; the build- 
ing was built in a substantial manner, was painted, and had 

‘in it a boiler, engine, pump, fan, water-tank, pulleys, air 
drums and three eyes; there was a slag-eye; one was a 
scotch hearth, one a basin, and the other a water-back; the 
eye consisted of a jam or basin; there was a brick and 
cast-iron basin and a cast-iron hearth; the hearth and basin 
were in one piece; the jam is all one piece; the three 
stacks were all connected and rested on a stone foundation 
of solid masonry; the thickness of the base of the stacks 
was from eight to ten feet; it was cight or ten feet from 
the base of the stack; two of the stacks were brick to the 
roof and then sheet-iron. The engine was set down on 
the left hand side of the boiler upon sills let in the ground; 
there were two sills under ground and two crossing them, 
and the upper sills bolted to the lower. The foundation of 
the boiler was of stone let into the ground; half way up 
the side of the engine a belt ran to a pulley on a line of 
shafting, to a pulley or head firmly attached to the upright 
studding and cross beams; from that line of shafting there 
was a pulley running down to run the fan-blower. There 
was a pump to furnish water for the boiler and to wash 
mineral. The stone-work, the brick-work, the building 
and the stacks were left. The expense of hauling the 
machinery back, after it was seized in this suit, was fifty 
odd dollars. The building was built by 8. B. Corn, per- 
manent in character, and, with the machinery placed in it, 
was intended and adapted to the purposes of a smelting 
furnace. 
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If the articles sued for were fixtures, defendant ac- 
quired no title by his purchase, but they passed by the deed 
to plaintiff. If not so attached to the freehold that they 
became part of the realty, defendant acquired the title to 
them by his purchase, and plaintiff had no right to re- 
cover. 

It is difficult to define the term “ fixtures,” and there 
is inextricable confusion, both in the text books and ad- 
judged cases, as to what constitutes such an annexation of 
chattels to the realty, as to make them part, and pass oy a 
conveyance, of the realty. An attempt to reconcile the 
authorities on the subject would be futile, and to review 
them would be an endless task. As was well observed by 
Kent, J., in Strickland v. Parker, 54 Me. 265: “It is not 
to be disguised that there is almost bewildering difference 
and uncertainty in the various authorities, English and 
American, on this subject of fixtures, and on the question 
of what passes by a transfer of the realty. One thing is 
quite clear in the midst of the darkness; and that is, that 
no general rule, applicable to all cases, and to all relations 
of the partiee, can be extracted from the authorities.” 

As between mortgageor and mortgagee, it is well set- 
tled that the same rule applies which exists with respect 
to fixtures, as between heirs and executors or administra- 
tors. Ewell on Fixtures, 27; Hill on Fixtures, 60. In 
Fisher v. Dixon, 12 Cl. & F. 312, cited by Mr. Hill, the 
House of Lords held that: “ When the absolute owner of 
land in fee, for the purpose of better using the land, erects 
upon and affixes to the freehold, certain machinery, such 
as is in use in making coal, and in mines, it will go to the 
heirs as part of the real estate; and if the corpus of such 
machinery belongs to the heir, all that belongs to the ma- 
chinery, although more or less capable of being detached 
and being used in such detached estate, from it, must be 
considered as belonging to the heir.” In Mather v. Frazer, 
2 Kay & Johnson 536, also cited by Mr. Hill, the vice chan 


as 


eellor, Wood, held that: “Even in regard to manufactur- 
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ers, all articles affixed to the freehold, whether by screws, 
solder or any other permanent means, or by being let into 
the soil, will descend to the heir, or pass by conveyance of 
the land; that the rule of law by which fixtures are held 
less strictly, when erected for manufacturing purposes, has 
no application to fixtures erected by the owner of the land 
in fee.” It is held in New York, that, as between mort- 
gageor and mortgagee, whatever is annexed or affixed to 
the freehold, by being let into the soil, or annexed to it, or 
to some erection upon it, to be habitually used there, par- 
ticularly for the purpose of enjoying the realty, or some 
profit therefrom, is a part of the realty. Buckley v. Buck- 
ley, 11 Barb. 48; Fisher v. Saffer, 1 E. D. Smith 611. It 
may be so betwixt landlord and tenant with respect to ar- 
ticles attached by the latter, without a previous agreement 
between them, fixing their character, but this is not an in- 
fallible test as between mortgageor and mortgagee. “Some 
of the exceptional cases, (said Parker, C. J., in Despatch 
Line of Packets v. Bellamy Man. Co.,12 N. H. 282,) seem 
to have made the question depend upon the character of 
the fastening, whether slight or otherwise. But this is a 
criterion of questionable character, not sustained by the 
weight of the decisions. More depends upon the nature 
of the article and of its use as connected with the use of 
the freehold.” This doctrine was approved in Lathrop v. 
Blake, 23 N. Il. 66, but in the same case, in the succeeding 
paragraph, the court remarked that: “It is, however, 
necessary that machines or other articles should, in some 
way, have been connected with the realty, or have been so 
placed that the removal of them would involve either the 
destruction or impairment, or substantial injury of the free- 
hold, in order that the same shall be regarded as consti- 
tuting a part of it.” There seems to be a contradiction 
between these two statements, and in Burnside v. Twitchell, 
43 N. HH. 390, the doctrine, as announced by C. J. Parker, 
supra, is reiterated. If the fixture, in order to become 
part of the realty, must be co firmly annexed, that its re- 
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moval would involve the destruction, impairment or sub- 
stantial injury of the freehold, the manner of the annexa- 
tion, whether slight or otherwise, would seem to be a ma- 
terial question. Weare inclined to the opinion that the 
true doctrine was announced by Parker, C. J. 

In Strickland v. Parker, 54 Me. 263; Parsons v. Cope- 
land, 38 Me. 537, the court observed that: “ It is the per- 
manent and habitual annexation, and not the manner of 
fastening, that determines when personal property becomes 
a part of the realty.” Many articles have been held to be 
fixtures, in controversies between grantors and grantees, 
and mortgageors aud mortgagees, which, although at- 
tached to the freehold, could have been removed without 
substantial injury to the freehold, and in disputes between 
persons holding those relations to each other, the adjudica- 
tions in which the contests were between landlords and 
tenants have little or no application, because the strict rules 
which are applied in the former class of controversies, 
have been relaxed, with a view to the encouragement of 
mechanical and agricultural pursuits. 

As between landlord and tenant evidence of custom 
with respect to chattels annexed to the realty, by which 
they are treated as personalty, is admissible, but not so 
with respect to articles thus annexed by a mortgageor or 
grantor, before the execution of his conveyance. He has 
absolute dominion over the property, both real and per- 
sonal, and his intention in making the annexation is to be 
determined by a consideration of the character of the an- 
nexation, and its appropriation or adaptation to the use or 
purpose of that part of the realty with which it is con- 
nected. Ewell on Fixtures, supra. Judge Story, in Van 
Ness v. Pacard, 2 Pet. 137, observes that: “ Every demise 
between landlord and tenant, in respect to matters in which 
the parties are silent, may be fairly open to explanation by 
the general usage and custom of the country, or of the 
district where the land lies. Every person, under such 
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circumstances, is supposed to be cognizant of the custom, 
and to contract with a tacit reference to it.” But we can- 
not conceive how there could be a custom to control the 
effect of a deed between grantor and grantee. What 
would pass by the deed as part of the realty could only be 
excepted by an express reservation, and such reservation 
would have to be made in every decd for no number of 
express reservations in deeds, would establish a custom. 
A custom which might be clearly established, as between 
landlord and tenant, could not possibly affect a conveyance 
by the owner of the fee who had annexed the chattels to 
the realty. We are of the opinion that the court did not 
err in excluding the evidence offered by defendant to prove 
a custom, by which the articles in question, are regarded 
as chattels. 

The instruction asked by defendant and refused by the 
court, did not declare the law applicable to the case. It 
entirely ignored, not only the question of the manner in 
which the machinery was attached to the realty, but also 
the question of its permanent and habitual annexation, and 
all the tests by which it is determined whether chattels 
annexed to realty are part of the realty or retain their 
character of personalty, except one which we have seen, 
is not the ouly or an infallible test. It was in substance, 
that if the machinery was put into the building and used 
for the purpose of manufacturing pig lead, and it could be 
or was removed from said building without doing material 
damage to itself or said building, it was personal property. 
Under such an instruction, if the machinery could be re- 
moved without material injury to itself, or the realty, it 
was wholly immaterial how firmly or permanently attached 
or with what purpose it was annexed to the realty. Such 
is not our view of the law, and the court properly refused 
it. 

The court tried the cause without the intervention of 
a jury by agreement, and necessarily passed upon the ques- 
tions ignored by the refused instructions, and as no other 
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instructions were asked or given, we are not inclined to 
interfere with the verdict. Ail concurring, the judgment 
is affirmed. 





Powerit v. THE Missourr Pactric Rattway Company, Ap- 
pellant. 


l. Negligence: RAILROAD: RATE OF SPEED. Aside from statutory or 
municipal regulation, no rate of speed at which a railroad train may 
be run is negligence per se. 

: CONTRIBUTORY NEGLIGENCE: COURT, WHEN BOUND TO INSTRUCT 
FOR DEFENDANT. Inan action grounded upon allegations of negli- 
gence, if the undisputed facts show that notwithstanding the de- 
fendant’s negligence the plaintiff would not have sustained the in- 
juries complained of but for his own negligence directly tending to 
produce them, it is the duty of the court to direct the jury to find 
for defendant. 

: CASE ADJUDGED. Judgment for plaintiff reversed because 

the evidence in the record shows he was not entitled to recover. 





3. 





Appeal from Johnson Circuit Court—Hon. Noan M. Givay, 
Judge. 


REVERSED. 
T. J. Portis and S. H. Priest for appellant. 
Jno. F. Philips for respondent. 


Suerwoop, C. J.—The plaintiffs bring this action un- 
der the Damage Act, because of the death of their son, 
who was fatally injured by defendant’s cars. We rest our 
decision upon the evidence introduced by the plaintiffs 
themselves in this cause, waiving all other questions, what- 
soever, as being altogether immaterial. 

That evidence in substance and in brief declares that 
the son was a lad between fifteen and sixteen years of age 
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accustomed to go about the cars; to transact business there 
with the consent of his father, with whom he had been a 
great deal on the cars shipping stock, and who had often 
warned him for three or four years before the occurrence 
of the accident, of the dangers attendant on proximity to 
the cars, but who nevertheless permitted him to go about 
the town of Holden, and the streets and depot, anywhere, 
regarding him as competent to take care of himself; that 
the son, in consequence of the facts aforesaid, was ac- 
quainted with the arrival and departure of the trains; that 
on the fatal evening he went down to the train to get news- 
papers from the express car for Metzeler & Smith, in whose 
employ he then was by his father’s permission; that a 
train of cars coming from the west, such as that by 
which the son was killed, could be seen approaching for a 
mile or more when the track was clear, and that the 
track had to be clear in order for the train from the west 
to come in on the main track, its customary, one, and the 
one on which the accident occurred; that the east end of 
the switch was distant from the street crossing 200 yards 
or more; that the train in question, No. 4, was heard to 
approach, the impression of one witness being that it gave 
the customary signal, or station whistle, which was heard 
before he saw the train reach the west end of the switch, 
about a quarter of a mile distant; that the boy was not 
seen by one witness, who was within a few feet of where 
the accident occurred, and who watched the approaching 
train, when he first looked; that he looked in another 
direction for a very short space of time, standing in be- 
tween the tracks, and then saw the boy whom he had not 
seen before, in between the middle and main tracks, a space 
of nine or ten feet, just at the instant he was struck by 
No. 4; that whether the boy was in motion could not be 
told; that the boy was seen by another witness on the 
street crossing, on the main track, looking toward the 
south, but a second before he was struck, having been left 
by his companion only a few moments before, standing in 
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between the middle and main tracks, a place of perfect 
safety; that short, sharp danger whistles were heard just 
before the train causing the injury came in at the street 
crossing, and that the speed at which the train was run- 
ning, was variously estimated at from six to eight and ten 
miles per hour. 

Upon these facts thus briefly recited, the defendant 
asked an instruction to the effect that plaintiffs could not 
recover. We have no hesitation in saying such an instruc- 
tion should have been given. 

Much has been said about the rate of speed at which 
the train was run. Aside from statutory or municipal reg- 
ulation, no rate of speed is negligent per se. Maher v. R. 
R. Co., 64 Mo. 267; Bell v. R. R. Co., 72 Mo. 50; Wallace 
v. R. R. Co., 74 Mo. 594. 

But granting that the rate of speed was somewhat 
greater than customary, still there is nothing to show it to 
have been a reckless or wanton rate of speed, or granting 
so much as that, that there was any necessary connection 
between such a rate of speed and the injury inflicted. 
From all that can be gathered from the most liberal infer- 
ences from the facts in evidence, the son, in his forgetful 
and neglectful state, would as surely have been struck by 
a train moving at four miles an hour, as at the rate plairt- 
ifts’ witnesses claim it was moving. Making the broad 
concession for argument’s sake, that the testimony tended 
to show the defendant was negligent, still, there was noth- 
ing to show that this, of necessity, caused the injury. On 
the contrary thereof, the only inference which can be fairly 
drawn from the testimony, is that but for the boy’s neglect 
to act ina manner suitable to the situation in which he 
was placed—suitable to the dangerous machinery by which 
he was surrounded—that but for his heedlessness, not to 
say absolute rashness, in failing to look and listen for the 
train of whose expected arrival he was fully aware, the 
accident would not have occurred. That he could have 
seen the train if he had looked ; that he could have heard 
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it if he had listened, is abundantly established, and this 
case, in this, its most essential feature, resembles Bell's 
case, supra, as well as Purl’s case, 72 Mo. 168, where views 
were taken of the evidence similar to those expressed in 
the present opinion. 

And it is the duty of the trial court, the facts being 
undisputed, facts which show that, conceding defendant’s 
negligence, yet that notwithstanding this the injury would 
not have occurred but for the contributory negligence of 
the party injured directly tending to produce that injury, 
to direct the jury to find for defendant. In a word, negli- 
gence and injury as its legitimate consequence, must both 
concur, or else the defendant will not, on any legal princi- 
ple, be liable, and so the jury in a proper case should be 
told. And it is fs much the duty and province of the trial 
court to direct the jury to find a verdict for the defendant, 
where the undisputed facts show no legal liability to have 
been incurred, as it is the province of the jury where there 
is conflicting evidence, evidence tending to establish the 
demand of the plaintiffs and the defense of the defendant, 
to return a verdict for either party. This is well settled 
law, both in this State and elsewhere. Harris v. Woody, 9 
Mo. 113; Lee rv. David, 11 Mo. 114; Alexander v. Harrison, 
38 Mo. 258; l/olman v. R. R. Co., 62 Mo. 562; Callahan 
v. Warne, 40 Mo. 181, and cases cited; Singleton v. R. R. 
Co., 41 Mo. 465; Bell’s case, supra; Maher v. R. R. Co., 64 
Mo. 269; Harlan v. R. R. Co., 64 Mo. 480; Fletcher v.*R. 
R. Co., 64 Mo. 484; Zimmerman v. R. R. Co., 71 Mo. 491; 
Proftat on Jury Tr., §§ 351, 352, 353, 354, and cases cited ; 
Railroad Co. v. Houston, 95 U.8. 697. Such a direction 
to the jury does not usurp their province as triers of the 
facts ; does not intermeddle with the facts, but simply pro- 
nounces the law on the uncontroverted evidence; simply 
asserts the province and prerogative of the court to declare 
the inference which the law itself draws from undisputed 
facts; simply asserts that in point of law the evidence in- 
troduced by a party is insufficient to warrant a verdict in 
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his favor, and, therefore, directs a verdict for the opposite 
party. Morgan v. Durfee, 69 Mo. 469. 

In Callahan’s case, supra, an action for damages for 
negligence, it was said by Ilolmes, J.: “The cause of ac- 
tion is founded on the alleged negligence of the defend- 
ants, and the very gist of the action is that the negligence 
of the defendants caused the accideiit and produced the 
injury. The burden of proof is on the plaintiff, and if 
there be no evidence sufficient in law, to make out a prima 
facie case on this issue plaintiff cannot be entitled to re- 
cover.” And it was there ruled that as no prima facie case 
of liability against the defendants was made out by the 
plaintiff’s evidence, that the court should thus have de- 
clared the law tothe jury. In Brown v. European Co., 58 
Me. 389, Appleton, C. J., said: “It weuld be absurd to 
send a cause to a jury when a verdict if rendered in favor 
of a plaintiff, would not be permitted to stand.” In Pleas- 
ants v. Fant, 22 Wall. 122, the court thus states the rule 
respecting the pointin hand: “If the court is satisfied 
that conceding all the inferences which the jury could jus- 
tifiably draw from the testimony, the evidence is insuffi- 
cient to warrant a verdict for the plaintiff, the court should 
say so tothe jury.” In Wilds v. R. R. Co., 24 N. Y. 433, 
it is declared that: “Cases of negligence form no excep- 
tion to the rule. *  * No court can be guilty of 
the absurdity of holding that it would not be competent 
for the judge who tried the cause, either to non-suit the 
plaintiff or direct a verdict in his favor, as the case might 
have required. No legal principle compels him to allow a 
jury to render a merely idle verdict.” 

In Commissioners v. Clark, 94 U. 8. 284, Mr. Justice 
Clifford speaking for the court said: “Judges are no 
longer required to submit a case to the jury merely because 
some evidence has been introduced by the party having 
the burden of proof, unless the evidence be of such a char- 
acter that it would warrant the jury to proceed in finding 
a verdict in favor of the party introducing such evidence. 
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Decided cases may be found where it is held that, if there 
is a scintilla of evidence in support of a case, the judge is 
bound to leave it to the jury, but the modern decisions 
have established a more reasonable rule, to-wit: That be- 
fore the evidence is left to the jury, there is, or may be in 
every case a preliminary question forthe judge, not whether 
there is literally no evidence, but whether there is any 
upon which a jury can properly proceed to find a verdict 
for the party producing it, upon whom the burden of proof 
is imposed.” So, also, in another case, where the trial 
court, by an instruction, had taken the case from the jury 
and directed a verdict for the defendants, Mr. Justice 
Swayne, delivering the opinion of the court, said: “It was 
proper to give the instruction, if it were clear the plaintiff 
could not recover. It would have been idle to proceed 
further, when such would be the inevitable result. The 
practice isa wise one. It saves time and costs; it gives 
the certainty of applied science to the results of judicial 
investigation; it draws clearly the line which separates the 
provinces of the judge and jury and fixes where it belongs, 
the responsibility which should be assumed by the courts.” 
Merchants’ Bank v. State Bank, 10 Wall. 639. 

Tested by the light of the authorities cited and quoted, 
as well as by that of obvious reason, the instruction com- 
mented on should have been given. Therefore, judgment 
reversed, but cause not remanded, because plaintiffs, on 
their own showing, have no standing in court. All concur; 
Norton, J., in the result. 
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Lenrx v. Tue Missourt Paciric Ratmmway Company, Ap- 
pellant. 


1. Negligence: Rartroaps. One who goes upon a railroad track is 
bound to look and listen for approaching trains; and if he fails to 
do so he cannot complain of any injury he may sustain, though the 
company may be remiss in giving the customary signals. 





2. : CONTRIBUTORY NEGLIGENCE. It is the duty of the court, 
when the facts constituting direct contributory negligence are un- 
disputed to declare to the jury that they bar recovery by the 
plaintiff. 

3 : CASE ADJUDGED. Judgment for plaintiff reversed because 





the evidence in the record shows he was not entitled to recover. 


Appeal from Johnson Circuit Court—lHon. Noau M. Givay, 
Judge. 


REVERSED. 


This was an action for damages for the loss of an arm 
by being run over by defendant’s locomotive and tender. 
The diagram on the next page represents the locality at 
which the accident occurred. 

Plaintiff testified that the accident occurred at night; 
that it was very dark and the wind was blowing very hard ; 
that he was employed as brakeman on the North Missouri 
Railroad ; that he got on an engine of that company at 
the State Line House and rode eastward to within sixty or 
seventy feet of the Fort Scott Railroad track in Santa Fe 
street, where he got off on the side next to the Missouri 
Pacific track, which was only eight or ten feet distant; 
stopped to wait till the North Missouri train should pass, 
and while standing there was struck by defendant’s tender 
running in advance of the engine, and was knocked down 
and run over by both tender and engine; was standing 
still, with his back to defendant’s track when struck; as 
he stepped from the North Missouri engine, he looked both 
east and west, and could not and did not see any train ap- 
proaching on the Missouri Pacific track; when the engine 
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had passed over him he looked after it and could see n 





oO 


headlight; there was none on that part running in ad- 
vance; no signals were given while approaching Santa Fe 
street; if there was any light it was out of sight; gave a 
eareful look behind and thought he could see ahead; was 
always careful at that place; was familiar with it; tracks 
very thick there and trains run reckless. 
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Cross-examined, the witness said that he was careful 
because he knew the danger; the ground was open; a 
headlight could be seen in either direction a quarter of a 
mile, east or west; heard his own train whistle; it was 
moving three or four miles an hour when he got off; would 
say the Missouri Pacific train was running at least ten or 
twelve miles an hour, running west. 

James McLaughlin, a witness for plaintiff, testified 
that he was conductor of the train on which plaintiff was 
brakeman ; was standing on south side of his train when the 
accident occurred ; saw the Missouri Pacific train pass ; when 
he first saw plaintiff he was wheeling around between the 
two tracks, had been hurt; Pacific train was moving slowly, 
could not determine the rate of speed; heard no signals 
from any train except the North Missouri; saw no head- 
lights or signal lights, did not notice any; the Missouri 
Pacific engine might have whistled, or its bell been rung 
and he not heard it; was not thinking of any other train 
coming, but would have noticed one if it had had head- 
lights. 
N.Wager, yard-master of the North Missouri Railroad, 
a witness for plaintiff, testified that the Missouri Pacific 
train did not stop before crossing Santa Fe street; did not 
give any signals that he heard; they might have been 
given, but he did not hear any; if they were given it was 
while the North Missouri engine was whistling; noticed 
no light on Missouri Pacific train but the cab light; there 
might have been others, but he did not see them; would 
not say that he did not see a headlight; did see a head- 
light, but whether lighted or not he could not say; the 
train was going ten or twelve miles an hour; the noise 
of the North Missouri train couid not have drowned the 
ringing of a bell; the North Missouri had a switch en- 
gine near by blowing off steam at the time. 

W. H. O’Brien, a witness for plaintiff, testified that he 
was engineer in charge of the engine on which plaintiff 
was riding; saw plaintiff get off, but did not see the acci- 
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dent; saw the Missouri Pacific engine, but could not say 
how fast it was moving; heard no bell or whistle from it, 
but did hear it running over the crossing-frogs; there was 
no headlight on the tender which was in advance, did not 
see any one on the foot-board of the tender; did not think 
there was a foot-board; if there was a foot-board, there 
might have been men standing on it, and he not see 
them. 

_H. P. Fisher, a witness for plaintiff, testified that he 
was the engineer in charge of engine on Fort Scott Rail- 
road; his engine was standing in Santa Fe street about 
100 feet north of Missouri Pacific crossing; first saw Mis- 
souri Pacific engine approaching from the east about 200 
yards away; saw lights in the cab of the engine; heard 
uo signals; could not say if there was any whistling; his 
own engine was making a good deal of noise; saw no 
men on foot-board of tender on Missouri Pacific engine. 

This was the substance of the evidence given by 
plaintiff on the subject of negligence. 

Defendant offered the testimony of the engineer, fire- 
man and two other persons who were on its engine, by 
whom it showed that there were two headlights, one in 
front of the engine and one on the rear end of the tender, 
both lighted; that there were also two lighted lanterns on 
the engine, exposed to view; that the engine stopped be- 
fore reaching Santa Fe street and whistled three times; 
was not moving after it crossed Santa Fe street faster than 
two or three miles an hour; rang the bell all the time; saw 
no one on the track, and did not know that any one had 
been hurt, till they heard it next morning. 

M. Tuite, a witness for defendant, testified that he was 
running an engine of the Fort Scott company at the time 
of the accident; saw the Missouri Pacific engine coming 
from the east; saw the headlights on it, one before and 
one behind; heard whistles and bells all the time. 

John Meyer, a witness for defendant, testified that he 
was a switchman in the Missouri Pacific yards; saw 
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plaintiff soon after he was hurt; asked him how it hap- 
pened ; he said “I don’t know, but when I jumped off our 
train the Missouri Pacific switch engine did it.” 

Pat. O’Brien, for defendant, .testified that he was 
watchman at the crossing of the street next west of Santa 
Fe street, saw one headlight burning on the back of the 
tender as it was backing up toward him; noticed no sig- 
nals; heard bell and whistles, but did not notice on what 
trains. 


Thos. J. Portis and EH, A. Andrews for appellant. 
Logan, White § Wiley for respondent. 


Suerwoop, C. J.—Action for damages for injuries re- 
ceived by plaintiff from the cars of defendant. We dis- 
cover no ground whatever for the recovery which plaintiff 
obtained in the trial court. The concession may be made 
notwithstanding the positive testimony to the contrary, 
that the defendant failed to give the usual signals before 
reaching the street crossing, which was some sixty or sev- 
enty feet east of the locality of the accident, and still the 
undisputed facts of the plaintiff’s own negligence, directly 
contributing to the injury he suffered, must exempt the 
defendant company from any legal liability and preclude 
him from any recovery. 

He had been engaged on railroads for some eight 


years, and in that capacity for some four years in the vicin- | 


ity of the accident, and consequently was thoroughly aware 
of the dangers incident to this particular locality, as he 
himself has testified. He sprang from a train of moving 
cars on the track of the North Missouri Railway, then 
moved northward across the space between the track of 
that company and that of the defendant, a space of eight 
or ten feet, then immediately faced about south looking 
toward the train he had left, when in “a very few seconds” 
after springing from the train and assuming the position 
mentioned, he was struck on the hip by one of the passing 
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and western bound trains of the defendant, as it is alleged, 
which passed on the north of him. The night was very 
dark and the wind blowing very hard, but the train ap- 
proaching on defendant’s road from the east could have 
been seen, and was seen by one of plaintiff’s witnesses, 
300 or 400 feet distant, and was heard by another one of 
plaintiff’s witnesses as it came over the crossing-frogs, who 
saw it just the other side (east) of the crossing. Anothier 
witness for plaintiff testified, that when on the Fort Scott 
Railway track, which crosses that of the defendant, and 
when 100 feet north of the crossing, he saw defendant’s 
train cross his track 200 yards to the east of him. It is 
very plain, therefore, that plaintiff’s injury is the result of 
his own gross carelessness and directly attributable thereto. 

The duty of one who goes upon a railroad track even 
where there is a street crossing, as is not the case here, has 
been so often defined that it grows monotonous to be con- 
tinually reiterating the same principle. He must use his 
eyes and his ears; he must look and listen; and if he fails 
to observe these most obvious dictates of prudence, when 
approaching such dangerous machinery as a moving rail- 
road train, he has no room for just complaint if he suffers 
injury solely because of his neglect to use such reasonable 
and prudent precautions, although the railway company 
has been remiss in its duty in respect to giving the custom- 
ary signals. 

And it is the duty of the court when the facts consti- 
tuting direct contributory negligence are undisputed, to 
declare to the jury the inference which the law draws from 
the facts, which inference bars the plaintiff of any recov- 
ery. Powell's case, ante, p. 80. Therefere, judgment re- 
versed. All concur. 
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Pears v. Gorr, Appellant. 


Justice’s Judgment: FILING TRANSCRIPT IN CIRCUIT COURT: LIEN. 
The filing of a transcript of a justice’s judgment in the office of the 
clerk of the circuit court more than three years after the rendition 
of the judgment, without its being first revived. does not create a 
lien on the lands of the defendant, or authorize the issuing of an 


execution. 


Appeal from Caldwell Cireuit Court——Hon. E. J. Broappvs, 
Judge. 


REVERSED. 
S. H. Corn for appellant. 
John A. Cross and Smith §& Krauthoff for respondent. 


Henry, J.—In April, 1861, plaintiff obtained a judg- 
ment before a justice of the peace of Caldwell county 
against the defendant, and an execution thereon was issued 
and returned nulla bona before the expiration of three years 
from the date of its rendition. No other step was taken 
in the case before the justice, until the 30th day of Sep- 
tember, 1878, when plaintiff procured from the successor 
of the justice who rendered it, a transcript of the judg- 
ment, and filed it in the office of the clerk of the circuit 
court of said county. The clerk issued an execution 
thereon, which defendant moyed to quash, and, his motion 
having been overruled, he has appealed to this court. 

After the lapse of three years from the rendition of a 
judgment in a justice’s court, no execution can be issued 
upon it, until revived on a sci. fa. proceeding; aiid until 
revived the transcript of such a judgment cannot be filed 
in the office of the clerk of the circuit court of the county, 
by the plaintiff, after the lapse of three years. This seems 
to be the evident meaning of the section of the statute on 
this subject. After the lapse of three years, no execution 
can issue from the justice’s court on such judgment. The 
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plaintiff, before he can have it revived, is required to make 
an affidavit stating that no part of the judgment has been 
paid, and in that proceeding, the defendant may come in 
‘and contest plaintiff’s right to have it revived; and yet it 
is contended that after the lapse of three (in this case sev- 
enteen) years, without reviving the judgment the plaintiff 
may file his transcript, and, without more, have a lien upon 
defendant’s lands, and a general execution against his 
property. 

Under the decisions of this court, heretofore rendered, 
such a judgment may be revived at any time within twenty 
years after its rendition, so that, after the lapse of one day 
less than twenty years, by merely filing his transcript in 
the clerk’s office the plaintiff could keep such a judgment 
alive for thirty years, less one day, if respondent’s position 
be correct. We do not think the legislature intended the 
existence of such an anomaly. Execution cannot issue 
on a judgment of the circuit court after ten years have 
elapsed from the date of its rendition, but if the position 
contended for by respondent be correct, an execution may 
issue on the judgment of a justice, without any revival, 
thirty years, less one day, after its rendition, if plaintiff 
will but file a transcript of such judgment in the office of 
the circuit clerk. After the lapse of three years, the judg- 
ment, if not strictly speaking dead, is dormant—in a state 
of suspended animation. No step can be taken to enforce 
it after it has been revived and the statute providing for 
its revival before the justice, is superfluous, if the plaintiff 
ean file his transcript, and thereby not only revive it, but 
give it a dignity and force it never possessed before—mak- 
ing it a lien upon real estate, and giving plaintiff a right 
to an execution at any time within ten years thereafter. 

No case can be found in which this court has an- 
nounced the doctrine here contended for. In Humphreys 
v. Lundy, 87 Mo, 320, the judgment had been revived in 
the justice’s court. In Carpenter v. King, 42 Mo. 219, the 
only question was whether, on a transcript filed in the cir- 
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cuit court clerk’s office within three years after the rendi- 
tion of the judgment an execution could issue from that 
court after the lapse of three years from the date of its 
rendition. The principal question in Humphreys v. Lundy 
was, whether there was any limitation to the proceeding 
by sci. fa. before the justice to revive the judgment. In 
Sublett v. Nelson, 38 Mo. 487, the judgment of the justice 
was regularly presented for allowance against the estate 
more than three years after its rendition, and without hav- 
ing been revived by a proceeding before the justice; but it 
may be observed that the statutory proceeding by scire 
Jfacias has not taken away the right of a plaintiff to sue on 
his judgment, and the presentment of the judgment for 
allowance as a demand against the estate of the defend- 
ant, is a suit on the judgment, and in that proceeding the 
representative of the estate may make the same defense 
against the allowance, as might have been interposed in a. 
proceeding by sci. fa. to revive the judgment. In Corby v. 
Tracy, 62 Mo. 514, the principal question in the case at bar 
was not determined, although it was presented by the rec- 
ord. The motion to quash the execution was not embodied 
in the bill of exceptions, and it was held that, under pre- 
vious decisions, it could not, therefore, be considered, and 
for that reason the judgment was affirmed. 

All concurring, the judgment of the circuit court is 
reversed and the cause remanded. 
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Tue State ex rel. ARMENTROUT ef al., Appellants, v. GRANT. 


Practice: siLL or Exceptions. The Supreme Court will not review 
the action of the trial court on a motion involving the hearing of 
testimony, upon a bill of exceptions taken at another stage of the 

. 


proceedings and at a subsequent term. 


Appeal from Schuyler Circuit Court—Hon. ANDREW ELLIson, 
Judge. 


AFFIRMED. 


In 1873 the relators brought this suit on the bond of 
Lewis R. Burns, surviving partner and administrator of the 
partnership estate of the firm of Burns & McDaniel. 
Judgment was rendered at the August term, 1874, against 
respondent Grant as surety on said bond, for the penalty, 
and execution was awarded December 24th, 1874, during 
vacation. Grant filed a motion for a new trial, alleging 
substantially as grounds, Ist, Final judgment was rendered 
without a default first taken; 2nd, Relators dismissed as 
to Burns and took final judgment against Grant; 3rd, Final 
judgment without inquiry of damages; 4th, Said judg- 
ment, with two others, exceeds the assets in Burns’ hands; 
5th, No proof submitted to the court showing assets in 
Burns’ hands; 6th, That Burns agreed to employ an attor- 
ney to defend and did not; 7th, Because of which promise 
Grant employed no attorney; 8th, The judge’s minutes do 
not show any final judgment, or inquiry of damages; the 
judgment was entered in vacation and the record not 
signed by the judge. This motion was sustained at the 
April term, 1875. In November, 1878, the case was dis- 
missed for want of prosecution. Relators then filed a mo- 
tion to set aside the order granting defendants a new trial 
and the order of dismissal. This motion being overruled, 
relators appealed. 


Higbee § Shelton tor appellants. 
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McGoldrick §& Caywood for respondent. 


Hoven, J.—This is an appeal fiom the judgment 
of the circuit court of Schuyler county, dismissing the 
plaintiffs’ suit for the want of prosecution, on the 7th day 
of November, 1878. The court committed no error in dis- 
missing the suit. The real object of the appeal is to review 
certain proceedings had in this cause at the April term, 
1875, of said court. No exceptions to the action of the 
court complained of were preserved at the term at which 
such action was had, as is required by section 3636 of the 
Revised Statutes, and the proceedings then had being on 
motion and testimony adduced thereon, are not subject to 
review. No bill of exceptions appears to have been filed 
in this cause until after the plaintiffs’ suit was dismissed in 
November, 1878. The judgment must, therefore, be at- 
firmed. ‘The other judges concur. 





Tue State v. Wuite, Appellant. 


1. Criminal Law: coNCcEALING BIRTH OF CHILD. An indictment 
against a woman for endeavoring to conceal the birth of a child, of 
which she has been delivered, by secretly burying the same, will be 
good if it follows the language of the statute. It need not allege 
any specific intent on her part; and it is immaterial whether the 
child was still-born or not. 

2. Practice: EXAMINATION OF EXPERTS. In the examination of ex- 
perts, counsel are not always limited to asking for the opinion of 
the witness upon a stated case. In the present case the court per- 
mitted the witness to be asked whether “in his experience asa 
physician, or in his reading, he had ever met with a case” where 
such a condition of affairs existed, etc. Held, no material error. 


Appeal from Lafayette Criminal Court.—Hon. J. E. Ryianp, 
Judge. 


AFFIRMED. 
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The indictment charged that the defendant “on the 
Ist day of January, 1882, being then and there pregnant 
and big witf a female child, was then and there delivered 
of said female child, and being so delivered of the said fe- 
male child, did, on the said 1st day of January, 1882, at, etc., 
unlawfully, feloniously, knowingly and willfully endeavor 
privately to conceal the birth of said female child by 
secretly exposing and subjecting the body of the said fe- 
male child toa fire of intense heat, and then and there 
thereby baking and partly burning the body of the said 
female child, and that the said Martha White afterward, 
to-wit: on the same day and year last aforesaid, then and 
there did unlawfully, feloniously, knowingly and willfully 
endeavor, privately, to conceal the birth of the said female 
child by secretly hiding the body of the said female child 
under the house of the said Martha White, there situate, 
so that it was not and could not be known then and there 
whether the said female child was born alive or not; and 
so the jurors aforesaid upon their oath aforesaid do say 
and present that the said Martha White being delivered 
of the said female child as aforesaid, did unlawfully, felo- 
niously, willfully and knowingly, in the manner and form 
and by the means‘aforesaid, endeavor to conceal the birth 
of the said female child by secreting, bakyig and partly 
burning and hiding the body of the said female child, so 
that it was not and could not be known then and there 
whether the said female child was born alive or not ; against 
the peace and dignity of the State.” 

Defendant, who was an unmarried woman, did not 
deny that she had secreted the body of the child, but 
claimed that she was delivered unexpectedly while ina 
standing position, that the child fell to the floor and was 
either born dead or was killed by the fall, and that she had 
concealed it under a pile of hot ashes to hide her shame. 
At the trial she objected to any evidence being given in 
support of the indictment: Ist, Because it did not allege 
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that the child was dead at the time of the alleged burning 
or burying; 2nd, Because it did not charge any intent. 
These objections were overruled, and the Stage produced, 
among other witnesses, Dr. Seber, who testiiied to having 
found a round hole, about the size of a half dollar, in the 
child’s skull. He was then asked this question: “I will 
ask you as a medical man if, in your experience as a physi- 
cian, or in your reading, you ever met with a case where 
such a condition of affairs existed as you found in this 
child’s head, produced by the woman giving birth to the 
child while standing?” Defendant objected to this ques- 
tion as not calling for medical testimony, and not asking 
if the thing was possible but if the witness ever knew of 
such acase. The objection was overruled, and the witness 
allowed to answer. Other testimony was given both for 
the State and for the defendant, at the close of which the 
court, at the request of the prosecuting attorney, gave the 
following instructions: 

1. If the jury believe from the evidence, that the de- 
fendant, at any time within three years next before the 
finding of this indictment was pregnant with a female 
child, and was then and there delivered of said child, and 
that said defendant, after being so delivered of said child, 
did, within the time and at the county aforesaid, knowingly 
and willfully @ndeavor privately to conceal the birth of 
said child by secretly partly burning the body thereof, or 
by secretly hiding the body of the said child so that it was 
not and could not be known, then and there, whether the 
said child was born alive or not, then they will find her 
guilty, and so finding will assess her punishment at impris- 
onment in the penitentiary fora term not less than two 
nor more than seven years. 

2. The question as to whether said child was born 
dead or alive is not submitted to the consideration of the 
jury; the crime under this indictment being complete, if 
the jury shall believe from the evidence that defendant, 
within the time, and at the county aforesaid, was pregnant 
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with and delivered of a female child, as charged in the in- 
dictment, and that after being so delivered of said child, 
she then and there, knowingly and willfully, that is to say, 
understandingly and intentionally, endeavored privately to 
conceal the birth of said child by secretly partly burning 
the body of said child, or by secretly hiding the same, so 
that it was not and could not be known, then and there, 
whether the said child was born alive or not. 

8. Though the jury may believe from the evidence 
that defendant felt great shame and mortification at the 
birth of said child, still such feelings are no defense to 
this prosecution, and the jury should not acquit on such 
grounds. 

4, This is nota prosecution for the murder of said 
child, nor is it material to the finding of a verdict of guilty 
that the jury should know whether said child was killed, 
or whether said child was born dead or alive. It is sufli- 
cient, under this indictment, if the jury shall believe from 
the evidence that the defendant was pregnant with, and 
delivered of a child, and after being so delivered, in man- 
ner and form as charged in the indictment, endeavored 
privately to conceal the birth of said child, and that by 
such endeavor to conceal such birth she then and there de- 
stroyed the means of knowing or ascertaining whether said 
child was born alive or not. 

Defendant asked, and the court refused, the following 
instructions: 

2. If the jury believe from the evidence that the de- 
fendant was delivered of a female child, that the child at 
the time being dead, she placed the same in a box and after- 
ward buried the same, throwing ashes thereon, that she so 
placed said ashes on the same not feloniously, so that it 
might not be known whether or not the child was born 
dead or alive, but for the purpose and with the intent of 
hiding it, the child, or for the purpose of burying it, then 
the jury will find the defendant not guilty, even though 
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you may believe that after said ashes were put thereon the 
body of the child was burned. 

8. Itis not every putting away of the body of a child 
that is a crime, but the same must be done willfully and 
feloniously (as these terms are heretofore defined) with the 
intent that it may not be known whether it was born alive 
or not; if, therefore, the jury believe from the evidence 
that the defendant did put away and secrete the body of 
the child; that the same was burned by accident; that she 
so put it away not with the intent to conceal and efface the 
evidence of whether it was born alive or not, but that if 
dead at the time she put the same away, through shame, 
and that the fact of birth itself, and not whether born alive 
or not might not be known, then you will find the defend- 
ant not guilty. 

4. The defendant is not indicted for burning, secret- 
ing and putting away her child, but for burning, secreting 
and putting away the same so that it may not be known 
whether the said child was born alive or dead; if, there- 
fore, the jury believe from the evidence that the defendant 
did secrete, burn and put away her child, yet if you further 
believe that the said child was burned through accident, 
after it was dead, and was buried by defendant when dead, 
not to destroy the evidence of whether it was born alive 
or not, but for the purpose of hiding her shame and the fact 
of its birth, and not the fact of whether so born alive or 
not, you will find defendant not guilty. 

5. If the jury believe from the evidence that the said 
child was still-born, that is born dead, or died almost in- 
stantly after birth, and the same was afterward put away 
and buried by the defendant with no intent or purpose to 
cover up or destroy the evidence of whether it was born 
alive or not, or that it might not be known whether it was 
born alive or not, you will find defendant not guilty. 

The jury found defendant guilty, and she was sen- 
tenced to the pemitentiary. From this judgment she ap- 
pealed to this court. 

















OCTOBER TERM, 1882. 





The State v. Andrew. 





Alex. Graves for appellant. 
D. H. MeIntyre, Attorney General, for the State. 


Hoven, J.—The defendant was indicted under section 
1252 of the Revised Statutes for endeavoring privately to 
conceal the birth of a child of which she was delivered, so 
that it could not be known whether it was born alive or 
not, and was convicted and sentenced to two years’ impris- 
onment in the penitentiary. 

The indictment follows the language of the statute 
and is sufficient. No specific intent need be alleged, and 
it is wholly immaterial whether the child was still-born or 
not. 

No material error was committed by the court in the 
admission or rejection of testimony, and none in giving or 
refusing instructions, and the judgment will be affirmed. 
All concur. 





Tue State v. ANDREW, Appellant. 


1. Practice, Criminal: cnancE or veNve. A change of venue for 
prejudice of the inhabitants may be awarded in a criminal case, 
without previous arraignment of the prisoner 

2. : TWO INDICTMENTS FOR SAME OFFENSE. The fact that two in- 
dictments have been found against the prisoner for the same offense, 
will be no bar to his trial upon one of them, if the other is dis- 
missed before the trial takes place. 

: CONTINUANCE. If no attachment has been taken out fora 
witness who has been duly subpoenaed, a continuance cannot be 
granted on account of his absence. 

4. Murder: “ pELIBeRATELY:” ‘COOL STATE OF THE BLOOD.” The 
court again approves the definitions heretofore given of these terms. 

The evidence in this case warranted the trial court in giv- 

ing instructions as to murder in the second degree. 
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: “meat or passion.” Thecourts should not use.this expres- 
sion in instructions without explaining its technical meaning. 





Appeal from Douglus Circuit Court.—Ilox. R. W. Fyax, 
Judye. 


AFFIRMED. 


Boyd § Vaughan, T. H. Musick and Joseph Wisby for 
appellant. 


D. H. McIntyre, Attorney General, for the State. 


Henry, J.—The defendant was indicted at the August 
term, 1880, of the Douglas circuit court for the murder of 
one Sampson Maggard, on the 23rd day of June, 1880. 
On his application a change of venue was awarded to the 
circuit court of Webster county, in which he was arraigned 
at the March term, 1882, and pleaded to the jurisdiction of 
the court, alleging that the change of venue was awarded 
before he was arraigned in the Douglas circuit court, and 
not on his application, and because the Douglas circuit 
court was not then legally organized, not having adjourned 
to a day certain after its adjournment on the 16th day of 
. August, 1880. His plea to the jurisdiction was not sus- 
tained, and thereupon the defendant pleaded not guilty, 
and atrial was had, which resulted in his conviction of 
murder in the second degree, and his punishment assessed 
at imprisonment in the penitentiary for a term of fifteen 
years. From the judgment he has appealed. 

The record contradicted the plea to the jurisdiction in 
every allegation, except that the change of venue was 
1, PRACTICE, CRIM; AW arded before the defendant was arraigned. 
venue. The 16th section of Wagner’s Statutes, 1097, 
provides, that a change of venue may be granted, whenever 
it shall appear in the manner provided in subsequent sec- 
tions, “ that the minds of the inhabitants of the county in 
which the cause is pending, are so prejudiced against the 
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defendant, that a fair trial cannot be had therein.” This 
was the ground alleged in defendant’s application, and 
nothing in the above or any other section, forbids the ap- 
plication for, or award of,a change of venue before the 
arraignment. 

Two indictments were preferred against defendant for 
the same homicide, but the first was dismissed before the 
' : two in- trial of defendant on the second, and it was 
dictmen ts for ‘ 
same offense. § not error to try him on the second. State v. 
Eaton, 75 Mo. 586. 

* Defendant applied for a continuance on account of the 
absence of a witness, his daughter, and the prosecuting at- 
. : continu. tOTney thereupon admitted that, if present, 
ance she would testify to the facts which, in his 
affidavit, defendant stated he expected to prove by her, 
whereupon the court overruled the application. A second 
application was made on account of the absence of wit- 
nesses, all of whom had been served with subpenas to 
attend at that term of court, and the subpeenas had been 
returned so served, and yet defendant asked no attachment 
to compel their attendance, and we think no error was 
committed in overruling either of the motions. Mary F. 
Turner, the witness named in the first application, was 
present and testified in the cause, and the defendant should 
have asked for attachments against the witnesses meti- 
tioned in his second affidavit. State v. Hickman, 75 Mo. 
416. 

The testimony on the part of the State was to the 
eftect, that defendaut, prior to the homicide, had made re- 
peated threats against the deceased, who was his son-in- 
law, and whom he charged with neglect of his daughter; 
that he went to deceased’s house, called him out, and after 
walking with him a short distance, drew his pistol and shot 
him. For the defense, there was proof of threats made by 
deceased against defendant’s life, as recently as the day 
before he was killed; that after he was killed, his pistol 
was found on the ground under his body; and defendant 
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testified that he went to the house of deceased with no 
purpose to injure him, and that deceased walked with him 
a short distance from the house, and abusing him, told him 
to prepare to defend himself, at the time drawing his pistol 
from the scabbard; that defendant then drew his ard it 
went off and shot deceased; did not know whether he 
cocked it or his thumb slipped off and it fired. There 
was also testimony to the effect, that one of the State’s 
witnesses, whose testimony was very damaging to the ac- 
cused, endeavored, after the homicide, to hide the de- 
ceased’s pistol, and thus destroy the force of the testimony 
for defendant, that it was found under his body when he 
was moved to his house. 

The usual instructions with regard to murder in the 
first degree were given by the court, and the only objection 
4. MurpER: “de- urged against them is, that the word “ delib- 
liberation :’’ “‘cool os : 
stateofthe blood” erately ”” was improperly defined, as follows: 
“ Deliberately means thought of beforehand; that the kill- 
ing was done in a cool state of the blood.” This is inac- 
curate, and the error, if defendant had been convicted 
of murder of the first degree, would warrant a reversal of 
the judgment. This court has so often, and recently, dis- 
cussed the question involved in the definition of the term 
“‘ deliberately,” and the phrase, “cool state of the blood,’ 
that we deem it only necessary to refer to those cases. 
State v. Wieners, 66 Mo. 13; State v. Curtis, 70 Mo. 594; 
State v. Kotovsky, 74 Mo. 249; State v. Ellis, 74 Mo. 219; 
State v. Ward, 74 Mo. 256. 

The instruction in relation to murder of the second 
degree is objected to, on the ground that there was no evi- 

—— dence to support it. The evidence of recent 
threats made by deceased against defendant—that his pistol 
was found under his body after he was killed—the effort 
of the principal witness for the State, who was present and 
witnessed the homicide, to conceal the pistol, in connection 
with the testimony of the accused, warranted the court in 
giving that instruction. 
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The fifth for the State is open to criticism. By that 
instruction the jury was told, that if defendant killed Mag- 
‘ _— gard in a heat of passion, in obedience to a 
pesston.” sudden impulse, engendered by a real or sup- 
posed grievance, and not for pre-existing revenge, and with- 
out deliberation, they should find him guilty of murder 
in the second degree. The phrase “ heat of passion,” could 
not have been understood by jurors unacquainted with its 
technical meaning in its technical but only in its ordinary 
sense; and if, in the state of mind which that expression 
indicates as commonly understood, defendant, obeying an 
impulse to kill, suddenly engendered by a real or supposed 
grievance, however insignificant, whether real or not, took 
the life of deceased, he was only guilty of murder in the 
second degree under that instruction. This is not the law, 
and was far more favorable to the defendant than would 
have been the law properly declared. While the provoca- 
tion which reduces a homicide from the first to the second 
degree of murder need not be such as, at common law, was 
deemed lawful provocation, it certainly, whether real or 
supposed, must be adequate to produce the passion which 
is allowed to mitigate the offense and reduce it from the 
first to the second degree of murder. We think the de- 
fendant fortunate in having escaped a conviction of murder 
in the first degree. The jury might have found him guilty 
of that degree, without exciting any, the least suspicion, 
that their verdict was prompted by prejudice or passion. 
Ali concurring, the judgment is affirmed. 
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Duntap v. Henry, Appellant. 


1. Ejectment. Plaintiff in ejectment cannot recover unless the legal 
title was vested in him at the time of bringing the suit. 


2. Tax Deeds. Under the Revenue Act of 1865, (Gen. St. 1865, p. 
129, 2 124,) tax deeds were required to be acknowledged before the 
county clerk. If acknowledged before a notary public they were 
void. 


Appeal from Bates Circuit Court—Hox. F. P. Wrieut, 
Judge. 


REVERSED. 


The tax deed relied upon by defendant was acknowl- 
edged before a notary public. 


T. J. Galloway and A. Henry tor appellant. 
Bassett § Lashbrook for respondent. 


Norton, J.—This is a suit in ejectment to recover the 
possession of land in Bates county. The petition is in the 
usual form. The answer, besides containing a general 
denial, sets up by way of defense, open, notorious, continu- 
ous, adverse possession for ten years before suit brought, 
and also that defendant had purchased the land for taxes, 
and that his tax deed had been recorded more than three 
years before the commencement of the suit. Plaintift ob- 
tained judgment on the trial, from which defendant has 
appealed, and the errors assigned are that the court erred 
in admitting improper evidence and in giving improper 
and refusing proper instructions. 

Plaintiff, in support of his title, read in evidence the 
certificate of the register of the land office showing that 
Joseph M. Beckner entered the land sued for in 1856, and 
also a patent issued in pursuance of saidentry. In further 
support of his title he offered in evidence the following 
deeds: Deed from said Beckner and wife, acknowledged 
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before Michael Bauer, a justice of the peace, in Franklin 
county, on the 16th day of August, 1857, conveying said 
land to Samuel Harp. Deed from Samuel Harp and wife, 
made in Miami county, Indiana, to William Yates, con- 
veying the land in controversy ; this deed was dated Janu- 
ary 25th, 1859, and was acknowledged before a justice of 
the peace in Indiana. Deed from William Yates and wife, 
executed in Miami county, Indiana, on the 29th day of 
September, 1862, to Henry Webster, describing the land 
conveyed, according to the record before us, as being situ- 
ate in Bates, Indiana; the notary public before whom this 
deed was acknowledged omits to state in his certificate 
that the grantors were personally known to him. Deed 
from Samuel Harp and wife, dated the 10th day of June, 
1878, to Henry Webster, which purports to correct a cer- 
tain deed from said Harp to Yates made on the 25th day 
of January, 1859. This deed is formal, conveys the land 
sued for, and was properly acknowledged and filed for rec- 
ord July 5th, 1878. Deed from Henry Webster, dated 19th 
day of January, 1878, proper in form and acknowledgment, 
conveying the land to plaintiff Dunlap, who instituted this 
suit on the 22nd day of February, 1878. All the above 
deeds were admitted in evidence over the objection of de- 
fendant, except the last two above mentioned, which were 
not objected to. 

We deem it unimportant for the purpose of this case 
to consider the objections made to the introduction of the 
above deeds in evidence, or to determine whether the ob- 
i. eEcTuENT. § jections were properly or improperly over- 
ruled, inasmuch as the court erred in instructing the jury 
“that the certificate of entry, patent and deeds read in 
evidence invested plaintiff with the legal title and the right 
to recover.” Conceding (without deciding the question) 
that the documentary evidence was properly received, we 
are of the opinion that it failed to show legal title in 
plaintiff to the land sued for at the time the suit was com- 


menced. 
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The evidence shows that Beckner derived title from 

the government, and his deed executed August 16th, 1857, 
put the title in Harp. Harp’s deed executed the 25th day 
of January, 1859, put the title in Yates. The deed from 
Yates to Webster, executed the 29th day of September, 
1862, was inoperative to convey title to the land in dispute 
because it conveyed land in Bates, Indiana. If the deed 
from Harp to Yates put the title in Yates, then it follows 
that the deed from Harp, made on the 10th day of June, 
1878, to Webster, passed nothing to Webster, because Harp 
having conveyed his interest in the land to Yates by his 
deed of January 25th, 1859, had nothing to convey. This 
view of the subject would leave the title to the land in 
controversy outstanding in Yates and shows that plaintiff 
was not entitled to recover. Gurno v. Janis, 6 Mo. 330; 
Norcom v. D’ Oench, 17 Mo. 98. If, on the other hand, the 
deed of Harp to Yates was ineffectual to pass Harp’s title, 
then the deed of Harp to Webster, made on the 10th day 
of June, 1878, only invested Webster with title from that 
time, and as Webster, when he made his deed on the 19th 
day of January, 1878, to plaintiff, had no title to convey, 
it follows that when this suit was brought on the 22nd day 
of February, 1878, plaintiff had no right to recover be- 
cause at that time he had no title. It has been held by 
this court that a plaintiff, to recover in ejectment, must 
show that he had the legal title at the time suit was com- 
menced. Norfleet v. Russel, 64 Mo. 176; Ford v. French, 72 
Mo. 250. 

And as it appears from any view that can be taken of 
the legal effect of the deeds in evidence that plaintiff did 
not have the legal title when he commenced his suit, the 
court erred in telling the jury that he could recover on the 
case made by the certificate, patent and deeds. 

The court ruled properly that the tax deeds offered 
by defendant were not sufficient to convey title to the land 
2. tax veEDs. In dispute. The law in force at the time 
they were made required such deeds to be acknowledged 
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before the county clerk. Gen. St. 1865, p 129,§124. The 
law in this respect was not complied with and the deeds 
were void. Ryan v. Carr, 46 Mo. 483; Williams v. McLan- 
ahan, 67 Mo. 499. 

Judgment reversed and cause remanded. 








Tue State v. Munson, Appellant. 


1. Felonious Wounding. In a prosecution under section 1264, Re- 
vised Statutes 1879, for a felonious wounding, it is not error to in- 
struct the jury that if they believe defendant did unlawfully assault 
and shoot his victim and thereby inflict great bodily harm, they 
should find defendant guilty. It isnot necessary to define the term 
“unlawfully.” 


2. Evidence. An instruction that ‘all the evidence produced and 
admitted in the cause is legal evidence, and whether it is credible 
or worthy of credit is a matter for the jury to determine from all 
the facts and circumstances in proof,” is clearly not a comment on 
the evidence. 


Appeal from Nodaway Circuit Court.—Hon. H. 8. KE..ey, 
Judge. 


AFFIRMED. 
7. H. Parrish for appellant. 


D. H. McIntyre, Attorney General, and W.W. Ram- 
sey, Prosecuting Attorney, for the State. 


Ray, J.—The indictment in this case was a joint in- 
dictment against the defendant and one Carson, and con- 
tained two counts. The first count was framed under 
section 1262 of the Revised Statutes, charging a felonious 
assault with. intent to kill, and the second count was framed 
under section 1264, and charged a felonious wounding, 
ete., of one William T. Lemons, by shooting with a pistol, 
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etc. A severance was had and the defendant put upor 
trial and convicted under the second count of said indict- 
ment, and sentenced to imprisonment in the penitentiary 
for three years. The indictment was found and trial had 
in the circuit court of Nodaway county. 

The second count under which defendant was con- 
victed, is as follows, to-wit: “And the jurors aforesaid, 
upon their oaths aforesaid, do further preseut, that James 
Munson, on the 23rd day of July, 1880, at the county of 
Nodaway, and State of Missouri, in and upon the body of 
one William T. Lemons, then and there being, willfully and 
feloniously, with a deadly weapon likely to produce death 
and great bodily harm, to-wit: a revolving pistol loaded 
with gunpowder and leaden bullets, which he, the said 
James Munson, then and there in his right hand had and 
held, did then and there make an assault, and did then and 
there willfully and feloniously, with the revolving pistol 
aforesaid, shoot him, the said William T. Lemons, whereby 
he, the said William T. Lemons, was then and there 
maimed, wounded, received great bodily harm, and his life 
was endangered. And the jurors aforesaid, upon their 
oaths aforesaid, do further present, that Frank Carson, 
then and there, feloniously and willfully, was present, aid- 
ing and abetting and assisting the said James Munson the 
felony aforesaid to do and commit, against the peace and 
dignity of the State.” 

On the trial, from the State’s evidence it appearea that 
there was a dance at the house of said Lemons, on the 
night that he was shot and wounded, where a number of 
parties had gathered for that purpose; that among others, 
the defendant and one Bramble came to the dance, and in 
conformity with the rules of the dance, purchased two 
“numbers” authorizing them to participate in the dance; 
that after they had joined in the dance for a while, they 
proposed to leave and turned over their said “ numbers” 
to one Hodeck and Carson, who had just arrived; that 
said Hodeck and Carson offered to dance on the numbers 
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so turned over by said Munson, the defendant, when Lem- 
ons, who was the proprietor of the house and manager of 
the dance, objected to their right so to do, and insisted 
that they should purchase numbers of their own, in ac- 
cordance with the rules of the dance; that some contro- 
versy arose between Lemons and Hodeck about his right 
so to dance, when angry words ensued, blows were ex- 
changed and the parties clinched in a vigorous fight; that 
at this point, as appeared by some three or four witnesses 
for the State, the defendant Munson, who was standing 
near by, drew a revolver and reached it around Hodeck, 
and discharged a bullet into the body of Lemons, inflict- 
ing a painfuland dangerous wound—when the combatants 
in their struggles, moved near the door, at which point the 
defendant shot Lemons a second time, the ball taking effect 
in his left knee; that the struggling parties passed out of 
the door, when Lemons received a third shot from a pistol, 
in his left groin, which caused him to fall to the ground, 
with Hodeck on top of him. The parties were then se})- 
arated, and Lemons picked up, and carried in the house 
and laid on the bed. 

It also appeared, while the fight was in progress, that 
one Hibbard struck the defendant on the face and head 
with a pistol or something else, inflicting a severe cut or 
bruise; that during the melee, other parties got into scuf- 
fles, and other pistols were heard to fire in the room, but 
it did not appear who shot them. The defendant, on his 
part, offered evidence tending to show that he had no 
pistol, was unarmed, and did not do the shooting. There 
was much conflict and contradictory statements of wit- 
nesses about the fight, as to what occurred, and how the 
thing took place; but no one undertook to state or point 
out any other person who fired the shots in the room that 
struck Lemons. There was some evidence tending to 
show that the shot received by Lemons, after the parties 
got cut of doors, was fired by some person other than de- 
fendant, but it did not appear by whom. 
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It was in evidence also that the two pistol wounds, 
received by Lemons while in the room, were both painful 
and dangerous wounds, causing much and prolonged suf- 
fering, and from which Lemons had not entirely recovered 
at the time of the trial. 

After the close of the testimony, instructions were 
given by the court, for the State, and on the part of the 
defendant. The only errors complained of here, are, first, 
the giving of the fifth instruction for the State, which 
reads as follows, to-wit: 

“Tf the jury believe from the evidence that at the 
time and place stated in the indictment, the defendant, 
himself, or acting in concert and connection with any other 
person, did unlawfully assault and shoot William T. Lem- 
ons, with a revolving pistol, and thereby inflict great bodily 
harm on said Lemons, the jury should find the defendant, 
James Munson, guilty on the second count of the indict- 
ment, and assess his punishment at imprisonment in the 
penitentiary not less than two nor more than five years, or 
at imprisonment in the county jail, not less than six months, 
or at both a fine of not less than $100 and not less than 
three months in the county jail, or at a fine of not less 
than $100.” 

And secondly, the modification by the court of the 
first and third instructions asked by the defendant; which 
instructions, with the modifications complained of, are as 
follows, the modification in question in each case, being 
at the end of each instruction, and inclosed in brackets: 

1. The law clothes the defendant with the presump- 
tion of innocence, which attends and protects him until it 
is overcome by testimony which proves him guilty beyond 
a reasonable doubt. It is not sufficient in a criminal case, 
to justify a verdict of guilty, that there may be strong 
suspicions, or even strong probability, of guilt, but the law 
requires proof by legal and credible evidence of such a 
nature as to remove every reasonable doubt from the minds 


of the jury. If, therefore, from all the facts and cireum- 
cd 
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stances in proof, the jury have a reasonable doubt of de- 
fendant’s guilt, they will acquit him, but such a doubt must 
be a real, substantial doubt, and not a mere possibility of 
his innocence. (All the evidence produced and admitted 
in the case is legal evidence; whether it is credible, or- 
worthy of credit, is a matter for the jury to determine, 
from all the facts and circumstances in proof in the case.) 

8. If the jury can account for the shooting of Lem- 
ons, from all the circumstances and evidence in proof, upon 
any other reasonable hypothesis, than that Munson did it, 
they should acquit the defendant. (Unless you believe, 
beyond a reasonable doubt, that Munson shot Lemons, you 
must acquit the defendant.) 

It is claimed for defendant, that the fifth instruction 
for the State, above set out, was erroneous and calcu- 
lated to mislead the jury; that it was error to tell the jury 
that if defendant unlawfully assaulted and shot said Lem- 
ons, etc., he was guilty, etc., without telling them what an 
unlawful shooting was; that as the offense in this case must 
have consisted in the willful and intentional shooting of 
Lemons, with a pistol, (in the absence of circumstances 
which would have justified him in law, in so doing,) the 
court should have so instructed the jury, and not left 
them to determine what an unlawful assault and shooting 
was. It was also insisted for defendant, that the modifica- 
tion of defendant’s first instruction, was a comment upon 
the evidence, and, therefore, erroneous; and that the mod- 
ification of his third instruction tended to confuse the 
minds of the jury, by its duplicity, as a reasonable doubt 
is no where defined by the instruction. 

On the first point—the propriety of similar instruc- 
tions in cases like this, under this same statute, has here- 
| petowrovs tofore been repeatedly passed upon, and ex- 
VareEEee. pressly approved by this court. Jennings v. 
State, 9 Mo. 852; Carrico v. State,11 Mo. 579; State v. 
Baily, 21 Mo. 484. The principles involved in the rulings 
in these cases must, therefore, be accepted as decisive of 
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this case, as to the propriety of the fifth instruction for the 
State. The later cases of the State v. Moore, 65 Mo. 606; 
State v. Brown, 60 Mo. 141, and State v. Hays, 67 Mo. 698, 
also tend to support the same view. The cases cited and 
relied on by defendant’s counsel do not, as we view them, 
in any manner contravene the law applicable to an offense 
under this statute, as laid down by this court in the cases 
cited above. 

The objection to the modification of defendant’s first 
instruction, manifestly is not well taken. It simply told 
2. EVIDENCE. the jury that “all the evidence produced and 
admitted in the cause is legal evidence; and whether it is 
credible or worthy of credit is a matter for the jury to 
determine from all the facts and circumstances in proof in 
the cause.” This clearly is not a comment on the evidence 
within the rulings of this court on that point. 

There is nothing, we think, in the alleged modifica- 
tion of defendant’s third instruction which should work a 
reversal of thiscase. We are unable to see how it tended 
in any manner, to confuse the minds of the jury, by its 
alleged duplicity or otherwise. It simply told the jury 
that, “unless they believed, beyond a reasonfble doubt, 
that Munson shot Lemons, they must acquit defendant.” 
What there is in this to confuse their minds is not appar- 
ent. The instruction itself, in a case like this. is at least 
questionable. In cases depending solely upon circumstan- 
tial evidence, such an instruction is usual and allowable, 
but that.is not this case. Here the testimony in the main, 
on all the material points, is positive and direct, by eye 
witnesses of the transaction in question. 

As no error appears in the record, the judgment of 
the circuit court is afirmed. All the judges concur 
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Ilunt v. Tue Missouri Paciric Ramway Company, Plaintiff 
in Error. 


Fixtures: BUILDING ERECTED WITHOUT LEAVE OF THE LAND-OWNER. The 
law is well settled that if a building be erected upon land without 
the assent and agreement of the owner of the land, it becomes at 
oace a part of the reality, and isthe property of the owner of the 
freehold. Hence, where a railroad company, having obtained a 
decree for the condemnation of a tract of land, without the knowl- 
edge of the owner erected upon it a building of a permanent char- 
acter for a depot, and afterward the decree was adjudged to be void; 
Held, that the building had become a part of the realty, and could 
not be removed by the company, and it made no difference that it 
was set upon posts and could be taken away without injury to the 
ground. 


Error to Cooper Circuit Court—Hon. Gro. W. MILLER, 
Judge. 


AFFIRMED. 
Draffen & Williams for plaintiff<in error. 


Defendant had the right to remove the depot. Al- 
though the proceedings for condemnation were irregular 
and void, and the company did not acquire plaintiff’s title 
to the lot, still the depot was placed there in good faith, 
and without objection from plaintiff, and it did not thereby 
become part of the realty. Deitrich v. Murdock, 42 Mo. 
279; North. Cent. R’y Co.v. Canton Co., 30 Md. 347; s. ¢., 8 
Am. Law Reg. (N. 8.) 540; Wickliffe v. Clay, 1 Dana 585. 
Plaintiff knew that the depot was being built, and made 
no objection. The company understood that it had con- 
tracted for the whole lot. The plaintiff’s agent saw that 
the depot was being built, and said nothing. Under the 
circumstances it did not become part of the realty. Low- 
enberg v. Bernd, 47 Mo. 297; Goodman v. R. R. Co., 45 Mo. 
33; Matson v. Calhoun, 44 Mo. 368. 
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A. § J. F. Lee, Jr., for defendant in error. 


The proof shows that the depot was built upon plaint- 
iff’s land by defendant’s lessor, with full knowledge of the 
fact that it was her property; that she did not know at 
the time, nor did her agents, that the depot was on her lot, 
and they at no time thereafter ratified the act of the com- 
pany; that such ratification, even if made, is admitted to 
have been made only after the building was in progress; 
that such a ratification would have been void, and the 
building, notwithstanding, remain the property of the 
plaintiff. Under these circumstances, it became a part of 
the realty and defendant had no right to remove it. Ewell 
on Fixtures, 251; Madigan v. McCarthy, 108 Mass. 377; s. 
¢., 11 Am. Rep. 371; Howard v. Fessenden, 14 Allen 128; 
2 Minor’s Inst., 535; Burrill Law Dic. “Fixtures ;” Gibbs 
v. Estey, 15 Gray 588; Huebschmann v. McHenry, 29 Wis. 
655; Baldwin v. Breed, 16 Conn. 60; Climer v. Wallace, 28 
Mo. 559. 


Hoven, J.—A perpetual injunction was decreed by the 
circuit court in this case, restraining the defendant from 
removing from the north half of lot 167, in the town of 
Boonville, that portion of a building used by the defendant 
as a freight depot, which had been erected on the north 
half of said lot. There is no controversy in this proceed- 
ing as to the ownership of the north half of lot 167, and 
the only question is, whether the building was erected 
upon the plaintiff’s lot under such circumstances as will 
entitle the defendant to recover ite The entire structure is 
seventy-five feet long and twenty-six feet wide, and is sur- 
rounded by a platform twelve feet wide. Lot 167 abuts 
longitudinally upon Second street, along which the defend- 
ant, as lessee of the Boonville, St. Louis & Southern Rail- 
way Company, operates a railroad. The depot building is 
situated upon the west side of lot 167, adjoining said street 
and near the center of said lot, and extends thirty-one feet 
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nine inches northwardly on the north half of said lot, and 
is used by defendant in connection with its said road. It was 
erected by the Osage Valley & Southern Kansas Railroad 
Company in the year 1868, pending proceedings by that 
company to condemn the entire lot, which were instituted 
on September 17th, 1868, and was completed ia November 
of that year, and together with the road was subsequently 
transferred to the Boonville, St. Louis & Southern Railway 
Company, the lessor of the defendant. The condemnation 
proceedings were subsequently held to be void, and to con- 
fer upon said company no right to the possession of the 
lot in question. 

When notice of proceedings to condemn was given, 
the plaintiff and James H. Lucas were shown by the rec- 
ord of deeds to be tenants in common of said lot, and said 
company, during the pendency of those proceedings, en- 
tered into negotiations with said Lucas, who was also agent 
of the plaintiff for the purpose of making sale of her prop- 
erty, and neither of whom lived in Boonville, to purchase 
the lot. Mr. Lucas referred them to one William M. Ells, 
of Boonville, for the sale of the lot. 

It appears from the record that on the 15th day of 
June, 1868, the plaintiff released to James H. Lucas her 
interest in the south seventy feet of said lot, (for conven- 
lence we will call it the south half of said lot,) and by deed 
of the same date James H. Lucas released to plaintiff all 
his interest in the north half thereof. These deeds were 
acknowledged respectively on May 10th, 1869, and January 
4th, 1869, and were both recorded on October 10th, 1870. On 
July 18th, 1868, James H. Lucas conveyed the south half 
of said lot to Clemence Ells, wife of W.M. Ells. This deed 
was acknowledged January 4th, 1869, and recorded Janu- 
ary 15th, 1869, and was probably delivered between the 
last two mentioned dates. 

The president of the Osage Valley & Southern Rail- 
road Company, and Wm. M. Flls had several interviews 
in regard to the sale of the lot, the precise dates of which 
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are not given; and there is a conflict in the testimony of 
these persons as to what occurred at those interviews. The 
president of the road testified that Ells offered him the 
entire lot for $500, which he agreed to pay, and that the 
depot was constructed by the company, in good faith, rely- 
ing upon the parol agreement of purchase. Ells testified 
that he only offered to sell his wife’s half for $500, and 
never offered to sell the whole lot; that he was not the 
agent of Mrs. Hunt, the plaintiff, and had no authority to 
make any contract for her. There is a circumstance con- 
nected with the condemnation proceedings which strongly 
tends to corroborate the testimony of Ells, and to show 
that the president of the road was in error in his statement. 
In August, 1868, after Mr. Lucas received notice that pro- 
ceedings would be instituted in September to condemn the 
lot in question, and after the date of the deed to Mrs. Ells 
for the south half of the lot, he wrote to Mrs. Ells, on the 
back of the notice sent to him, stating that the lot was 
partly hers by the partition made between his sister, the 
plaintiff in this suit, and himself, and suggesting to her 
to have it made known to the commissioners that she was 
part owner, giving as a reason therefor that the commis- 
sioners might be more apt to do justice to her than to non- 
residents, and to have her husband “see to the matter 
under the advice and experience of his father.” We think 
the testimony clearly shows that this was done. Ells tes- 
tified that he exhibited this letter to the president of the 
Osage Valley Railroad, and the president admitted that a 
letter from Lucas to Mrs. Ells was shown to him, and stated 
that it might have been the letter named. It was further 
shown that in a suit in ejectment by Ells against the Mis- 
souri Pacific Railway the president of the Osage Valley 
road testified that Ells did show him the letter written on 
the back of the notice, and that he construed it to be au- 
thority to Ells to dispose of the whole lot; and that he 
talked to him and to his father under that impression. 

It was shown that Ells lived near the depot and made 
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no objection to the erection of the building. Ells said he 
supposed it was all on his wife’s part of the lot. But this 
is wholly immaterial, as Ells was not the agent of Mrs. 
Hunt. The president of the Osage Valley road testified 
that Lucas was in Boonville, while president of the Mis- 
souri Pacific Railway, for the purpose of leasing the Osage 
Valley road, and saw the depot on the lot and made no 
objection; and Lucas also stated to a party, who went to 
St. Louis to see him about the lease, that there would be 
no trouble about the lot. There is nothing in the record 
showing any authority on the part of Lucas to constitute 
Ells an agent for Mrs. Hunt. It appears that the depot 
was built upon posts set in the ground, and that it could 
be removed without injury to the ground, but it was also 
shown that its removal would diminish the value of the 
north half of the lot. 

It is stated in a leading work on real property, that in 
respect tothe property in buildings erected by one man 
upon the land of another, the law is well settled, that if a 
building be erected without the assent and agreement of 
the land-owner, it becomes at once a part of the realty and 
is the property of theowner of the freehold. Washburn, 
vol. 1,p.5. In Ewell on Fixtures, it is said, that “a build- 
ing or other annexation placed upon the land of another 
without his previous consent, and without any contract 
with him, express or implied, that it may remain the prop- 
erty of the builder, as a personal chattel, becomes a part 
of the realty, and may not be moved by the party erecting 
it, or his vendee, as against the owner of the soil.” p. 57. 
The principle announced by these authors has been ap- 
plied by various courts in cases where railroad companies 
have entered upon the lands of others and laid their tracks 
and erected depots without authority of law, or the con- 


sent of the owners. Graham v. Railroad Co., 36 Ind. -#46; ~ | 


In re Long Island R. R. Co.,6 N. Y. Sup. Ct. Rep. 298. 
But if a building be erected by a vendee on the land of 
another, under a parol contract of purchase, and there is 
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a failure to acquire title through no fault of the vendee, it 
seems that the building so erected may be removed by 
him. 

We think it quite plain from the testimony in this 
case that the Osage Valley road did not erect the building 
in question under or in pursuance of any parol contract of 
purchase with the plaintiff, or any one authorized to repre- 
sent her in the matter, and there is no testimony tending 
to show that the plaintiff had knowledge, or was legally 
chargeable with notice that the building was being erected 
on her land, if such knowledge or notice were material in 
this case. Ells swore positively that he was not her agent, 
and the testimony of Mr. Lucas was that he had authority 
to sell any Of her lands, but there is no evidence that his 
agency was such as to charge him with the duty of pro- 
tecting her property against trespassers. Indeed, from the 
testimony it is fairly inferable that Lucas himself had no 
notice of the erection and location of the depot, until after 
it was completed. The railroad company evidently relied 
upon the condemnation proceedings to give it title to the 
whole lot, and proceeded to erect the depot upon the 
plaintiff’s property without the consent of any one au- 
thorized to bind her, and the building, though set upon 
posts, was intended, not as a temporary, but a permanent 


structure. . 
This is not a case where a party, in good faith, believ- 





‘ing that he has a right to do so, erects a building upon the 


land of another, in ignorance of the title of the true owner” 
and without objection on the part of such owner. On the 
contrary, the railroad company knew who owned the land 
and attempted to obtain the title thereto by statutory pro- 
ceedings against the consent of the owner, and pending 
such proceedings, and without the authority of law, so far 
as this record shows, built upon the land. In such case, 
the owner neither condones nor consents to the trespass, 
by failing to protest, and notwithstanding his silence may 
assert his legal rights within the time prescribed by law. 
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The cases of Lowenberg v. Bernd, 47 Mo. 297, and JMat- 
son v. Calhoun, 44 Mo. 368, cited by the defendant’s coun- 
sel,are not in point. In those cases the owners of the land 
assented to the erection by the co-terminous proprietors, 
of the structures claimed to be a part of the realty, under 
a misapprehension by both parties as to the exact location 
of their dividing line. Goodman v. H. § St. Jo. R. R. Co., 
45 Mo. 83, was a case in which the privilege of removal 
was given when the building was put up. The case of 
Deitrich v. Murdock, 42 Mo. 279, is an exceptional one and 
of doubtful authority. It will be observed also, that it 
was remarked in that case, that under the circumstanées 
there detailed, the land owner “ must be assumed ” to have 
consented to the occupancy of his land. No such as- 
sumption is permissible in this case. We are all of opin- 
ion that the judgment of the circuit court should be af- 


firmed. 





Tue Strate v. Jonnson, Appellant. 


1. Practice: evipexcr. The record in this case shows that a mass of 
testimony tending to establish material facts was received in spite 
of an objection going to the whole. While most of it was clearly 
admissible, the rest might well have been excluded had specific ob- 
jections been made. Held, that no error was committed. 

2.. Dying Declarations. It is the province of the trial court to de- 
termine whether declarations offered as dying declarations were 
made in articulo mortis. In the present case certain declarations 
admitted by the trial court on that footing; Held, to have been 
properly admitted. 

3. Homicide: rvipENcE: practice. Upona trial for homicide the 
State is not bound to call as witnesses all the persons who were 
present. 

4. Practice: IMPROPER REMARKS OF PROSECUTING ATTORNEY. If the 
prosecuting attorney is permitted by the trial court, in spite of ob- 
jections from the defendant, to address improper remarks to the 
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jury, this court will reverse the judgment ; but unless it is certain 
that the remarks were of an improper character, it will not inter- 
fere. 

5. The Right of Self-Defense. The right of self-defense does not 
imply the right of attack, and it will not avail in any case where 
the difficulty is sought for and induced by the party himself. On 
the other hand, to justify the killing of an adversary on this ground, 
it isnot necessary that the danger apprehended by defendant should 
have been real or actually impending. It is only necessary that the 
defendant should have had reasonable cause to apprehend that 
there was an immediate design to kill or do him some great bodily 
harm, and that there should have been reasonable cause to ap- 
prehend immediate danger of such design being accomplished. 

6. “Instructions. An instruction is properly refused, which ignores 
a material question in the case although it announces a principle 
which is correct in the abstract. 

7. Practice, Criminal: instrucTING THE JuRY It is the duty of the 
court in criminal cases to define in its instructions only the crimes 
of which defendant could be convicted under the indictment, and 
of which there is evidence in the case. 

. Pleading,Criminal: murper. The indictment in this case states 
as specifically as possible where and when the deceased died. 


4tppeal from Clay Circuit Court—Hon. Grorar W. Duny, 
Judge. 


AFFIRMED. 


E. J. Broaddus, C. J. Garner, G. D. Ross, Jeff. Davis 
‘ind Samuel Hardwicke for appellant. 


D. H. McIntyre, Attorney Generdl, for the State. 


Norton, J.—The defendant was jointly indicted with 
Aaron Harpster ata special term of the Clinton county 
circuit court, held on the 15th day of December, 1879. He 
is charged by the indictment with murder in the first de- 
gree in killing one Henry C. Culver, and Harpster is 
charged with being an accessory after the fact. At the 
April term, 1880, of said court, on defendant’s application, 
a change of venue was awarded to the circuit court of Clay 
county, and at the February term, 1881, of said court, a 
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granted to Harpster. Defendant was put 
upon his trial at the February term, 1882, of said court, 
and convicted of murder in the second degree, and his 
punishment assessed at twenty-five years’ imprisonment in 
the penitentiary. Motions for new trial and in arrest hav- 
ing been overruled, defendant appealed to this court. 

There are a great number of grounds stated in the 
motion for new trial, but we shall only consider such of 
them as counsel have deemed of sufficient importance to 
call our attention to in their briefs, the first of which is, 
that the court erred in overruling defendant’s motion to 
dismiss the cause, for the reason that it did not appear from 
the record that the grand jury returning the indictment 
had been sworn. We find, upon an examination of the 
record, that the transcript first filed by the circuit clerk of 
Clinton county in the office of the clerk of the Clay circuit 
court did not show that the grand jury had been sworn, 
but we also find that before the determination of the mo- 
tion for new trial the prosecuting attorney suggested a 
diminution of the record, and upon such suggestion being 
made the court awarded a certiorari directing the clerk of 
the Clinton county ciremt court to send up a true, com- 
plete and perfect transcript. The transcript sent up and 
certified to by the said clerk in obedience to the certiorari 
shows that the grand jury was sworn; and the motion for 
new trial based on that ground was properly overruled. 

It appears from the evidence in this case that Culver, 
the deceased, was marshal of the town of Cameron, and 
1 PRACTICE: evt- = . a Peete and that onda shot 

‘ é pting to arrest defend- 
ant. The State was allowed, over the objection of defend- 
ant, to introduce the evidence of one McGuire and Harp- 
ster, to the effect that during the day on which Culver was 
killed and previous to the killing, defendant had shot off 
his pistol two or three times in the streets of said town, 
and also had shot at a dog in the street a short distance 
from Culver’s house and a short time before the attempted 
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arrest; that defendant said he had made some “son of a 
bitch git;” had had trouble; that the marshal was after 
him and was going “to raise a row;” that defendant ex- 
hibited two pistols, and afterward bought some cartridges 
and procured another pistol a short time before the shoot- 
ing of deceased ; that he said to Harpster that the marshal 
was after him, and if he “fooled with him he would fix 
the son of a bitch,” that he had two revolvers in his hands 
rubbing them together. Witness Harpster also stated, that 
when he and defendant went to the livery stable to get 
their horses, Johnson said, “let us steal the horses out.” 
Witness said he would pay for both rather than do that. 
Johnson drew his revolver and would not let him pay. 
This witness also detailed what occurred at the time of the 
shooting. The objection made by defendant, as shown by 
the record, went to the whole of this evidence, and we 
think it was properly overruled, even though that portion 
of it which detailed the conversation at the livery stable 
might well have been excluded had a specific objection 
been made to it. The evidence objected to tended to show 
that defendant knew deceased was a marshal, that he an- 
‘ ticipated arrest or attempt at arrest, that he had resolved 
to resist the arrest and was preparing himself with weap- 
ons for that purpose; and it was clearly admissible to es- 
tablish these things. 

It is also insisted that the declarations of deceased 
after he was shot, should not have been received in evi- 
2 pyine pectara. ence, as it did not appear they were made 
—— in extremis and under a well-founded appre- 
hension of impending dissolution. This objection is not 
sustained by the record. Dr. Adams, who was called to 
see deceased immediately after he was shot, stated that 
Culver died in ten or fifteen minutes after he reached him, 
and Culver said, “Oh! Doc., what will become of my poor 
wife and mother,” that he could not live, and requested 
witness to lay him down, saying, “I must die; I cannot 
live ;” that witness then asked him if he knew who killed 
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him, and he replied the “Kidder man;” and upon then 
being asked if he knew his name, said “ Rediker knows.” It 
was the province of the court to determine whether these 
declarations were made in articu/o mortis, and we are of 
opinion that the court decided correctly in holding that 
they were so made and in admitting the evidence. State 
v. Simon, 50 Mo. 370. 

It is also insisted that the evidence of Dr. Adams and 
Provolt as to the dying declarations, should not have been 
3. Homrcripe: evi. 2dmitted without the State being required to 
dence: practice. introduce Potter and Risely, who were pres- 
ent when they were made. This objection is not well 
founded, it having been held by this court in the case of 
the State v. Eaton, 75 Mo. 586, that it was not necessary for 
the State to produce all the witnesses who were present at 
the commission of a homicide. 

It is also insisted that the court erred in not sustaining 
the motion for new trial because of improper comments 
4. practice: im. Made by the prosecuting attorney in his clos- 
Preertne ttn ing argument to the jury. If the State’s at- 
— torney in said argument made the statements 
imputed to him in the affidavits of Sarah E. and Nannie 
Johnson, accompanying the motion for new trial, and they 
had been objected to, and the attention of the court called 
to them, and the court had refused to sustain the objection, 
we would be justified, according to the ruling in the case 
of State v. Lee, 66 Mo. 165, in interfering with the judg- 
ment. But the fact as to whether such statements were 
made was disputed in a counter-aflfidavit filed by the attor- 
ney for the State, in which he contradicted the essential 
facts stated in the affidavits of Sarah E. and Nannie John- 
son and set forth what in fact he did say. If the attorney 
only said what he sets forth in his affidavit, it would not 
justify a disturbance of the judgment. The speech was 
heard by the court, and the judge was in a better position 
than we are to determine the disputed fact as to what he 
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said, and we will accept his ruling in that respect as being 
correct. 

The court instructed the jury as to what constituted 
murder in the first and second degrees, and also as to ex- 
cusable and justifiable homicide. No complaint is made 
as to the propriety of the instructions on behalf of the 
State except to the fifth, which is as follows: 

5. The right of self-defense does not imply the right 
of attack, and it will not avail in any case where the diffi- 
culty is sought for and induced by the party himself—com- 
menced or brought on by any willful act of his toward hig 
antagonist, or where he voluntarily and of his own free 
will enters into a difficulty. If the defendant was expect- 
ing a difficulty with the deceased, his right to defend him- 
self did not arise until he had done everything in his power 
to avoid the necessity. If he could have safely avoided 
using the weapon he was not justifiable in taking the life 
of the deceased. 

This instruction in the first part of it asserts a correct 
principle of law, and the latter part is but an application 
of it to the case before the court, and taking it in connec- 
tion with the third instruction given for defendant, the 
law was fairly put to jury. Commonwea'th v. Drum, 
58 Pa. St. 9; People v. Sullivan, 3 Seld. (N. Y.) 396; 1 
Wharton Crim. Law, § 486. The said third instruction 
was as follows: 

8. That if the jury believe from the evidence that 
the defendant did not know the deceased, Culver, or his 
official position, and that defendant, with one Aaron Harp- 
ster, had started home, and while on their horses the de- 
ceased seized hold of the defendant and the reins of the 
bridle or halter on his horse, and that the defendant, from 
the circumstances, had a reasonable cause to apprehend a 
design on the part of the deceased to kill him, or to do him 
some great personal injury, and that he had reasonable 
cause to apprehend immediate danger of such design being 
accomplished, then the killing is justifiable in law. And 
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it is not necessary that the danger apprehended by defend- 
ant should have been real or actual, or that said danger 
was actually impending. It is only necessary that the jury 
should believe that the defendant had reasonable cause to 
apprehend that there was an immediate design to kill or 
do him some great bodily harm, and that there was reason- 
able cause to apprehend immediate danger of such design 
being accomplished. 

The action of the court in refusing the following in- 
struction is also excepted to: 

4, The jury are instructed that if from the evidence 
they believe said Culver assaulted defendant, by grabbing 
6. wsstavctions. hold of him or his bridle reins, or by any 
menacing conduct on the part of said Culver, the law did 
not require defendant to save himself by turning and flee- 
ing, but he might turn upon his assailant and use any nec- 
essary force or means to prevent such assault or injury to 
himself. 

While the principle announced in the instruction is 
abstractly correct, it was misleading in this, that it ignored 
the yuestion of knowledge on the part of Johnson as to 
the fact hat Culver was an officer of the law, as well as 
the purpose of the assault, and as the third instruction for 
defendant covered substantially the same ground, there 
was no error committed in refusing it. 

It is also insisted that the court erred in not instruct- 
ing the jury as to manslaughter in the fourth degree, al- 
7. practice, criw- though not requested to doso. In the case 
INAL: instructing m —_ . 
the jury. of State v. Branstetter, 65 Mo. 149, it was held 
to be the duty of the court in a criminal case only to define 
in its instructions, each crime of which, under the indict- 
ment, defendant could be convicted, and of which there 
was evidence in the case. The deceased was an officer of 
the law and at the time he was shot by defendant was at- 
tempting to arrest him without a warrant. 

If defendant did not know deceased Culver was an 
officer and he killed him without malice and tlie resistance 
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to the arrest was proportioned to the assault, the killing 
was justifiable, and the jury were in effect so told in the 
third instruction for defendant. Although the attempted 
arrest may have been illegal, nevertheless if defendant killed 
the deceased with express malice, the killing was either 
murder of the first or second degree, and not manslaughter 
in any of its degrees. Roberts v. State, 14 Mo. 138; 1 East 
P. C. 311; Rafferty v. People, 72 Ill. 37. 

The evidence in this case tended strongly to show that 
defendant knew the deceased was the marshal of the town 
of Cameron, that he was after him for the purpose of ar- 
resting him for shooting off his pistol in the streets of said 
town, that defendant had threatened, a short time before 
the shooting, that he would fix the marshal if he “ fooled 
with him,” that at the time of such threat he exhibited 
two pistols, and but a few minutes before the tragedy he 
procured cartridges and a third pistol ; and that when de- 
ceased directed defendant to halt and caught his horse by 
the bridle defendant immediately shot the deceased and 
rode off, he being on horseback at the time. Under this 
evidence an instruction defining manslaughter would not 
have been proper. ° 

It is also insisted that the motion in arrest of judg- 
ment ought to have been sustained because the indictment 
8. pueapinc, crm. 24 not allege where and when the deceased 
iwau: murder, died, This objection is not borne out by the 
record. The indictment, after alleging the infliction of 
the mortal wound, alleges as follows: ‘Of which said 
mortal wound the said Henry C. Culver, then and there, 
on the said 29th day of November, 1879, at Cameron, in 
the county of Clinton aforesaid, and State aforesaid, did 
languish and languishing immediately did die.” It would 
be impossible to state more specifically when and where 
the deceased died. 

We perceive nothing in the record which would justify 
our interference with the judgment, and it is hereby af- 
firmed, in which all conenr. 
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Ewart, Appellant, v. Davis. 
Ewart, Appellant, v. HAyTER. 


1. Tax Sale. It was essential to the validity of a tax sale under the 
Revenue Act of 1872, that the “special execution record” should 
include a copy of the judgment and order of sale of the county 
court certified by the clerk under the seal of the court. See Wag. 
Stat., p. 1200, 2 195. 

2. Tax Deed, Prima Facie Valid. Under the foregoing act, a tax 
deed regular upon its face was prima facie, and not conclusive, evi-« 
dence of compliance with the requirements of the act. To impeach 
it any matter might be shown which, aside from mere omissions 01 

' irregularities, went to establish a substantial non-compliance with 
the act, as ex.gr., that no judgment, or valid judgment, was ever 
rendered against the land, or that no special execution was ever de- 
livered to the collector. Or if it was not liable to objection on any 
such grounds as these, then it might be shown either that the land 
was not subject to taxation, or that the taxes had been paid, or that 
the land had been redeemed since the sale. 


Appeal from DeKalb Circuit Court—Lon. Joseru P. Gruss, 
Judge. 


AFFIRMED. 


This was an action of ejectment for land in DeKalb 
eounty. Plaintiff claimed title through a tax deed, made 
in pursuance of a sale for the taxes of 1872. To show 
that this deed was invalid, the defendant gave in evidence 
the following: 

1. The general record book of the county court, in 
which appeared the following entry: “G. B. Atterberry, 
ex parte. Now, on this day comes G. B. Atterberry, col- 
lector of the State and county revenue within and for De- 
Kalb county, Missouri, and presents here into court under 
oath a list of the lands and town lots of said county on 
which the taxes of 1872 still remain due, unpaid and de- 
linquent, and having made proof of legal notice of appli- 
cation to be made at this term of court for judgment and 
order of sale against said real estate to satisfy the lien of 
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the State of Missouri thereon, it is ordered by the court 
that whereas due notice has been given of the intended 
application for a judgment against the several tracts of 
land and lots of ground described in the foregoing list, and 
no sufficient defense having been made or cause shown 
why judgment should not be entered against said lands 
and lots for the taxes, interest and costs, due and unpaid 
thereon for the year or years herein set forth, therefore it 
is ordered, adjudged and decreed by the court that judg- 
ment be and is hereby entered against the several tracts 
of land and lots of ground or parts of tracts or lots de- 
scribed in the foregoing list, in favor of the State Missouri 
to enforce the lien thereon for the sum annexed to each, 
being the amount of taxes, interest and costs due severally 
thereon ; and it is further ordered, adjudged and decreed 
that the several tracts of land or lots of ground, or parts 
of tracts or lots, or so much thereof as shall be sufficient 
of each of them to satisfy the amount of taxes, interest 
and costs annexed to them severally be condemned and be 
sold to satisfy the same as the law directs.”’ 

No list of lands appeared anywhere in said book. 

2. A book entitled as follows: “Judgment Book, 
DeKalb County, Missouri. A list of lands and lots re- 
ported by G. B. Atterberry, collector of the revenue of 
DeKalb county and State of Missouri, for the year 1872, 
upon which he has been unable to collect the taxes (if any) 
due thereon, and now, on this 22nd day of July, 1873, files 
this his petition for a judgment to enforce the lien of the 
State of Missouri against the tracts of land and lots of 
ground therein described, and for an order of sale against 
said lands and lots at the July term, 1873, of the county 
court.” 

This list included the land in controversy. At the 
foot of the list a judgment in the exact form prescribed 
in section 192 of the Revenue Law of 1872, was entered 
as of July 22nd, 1873, and signed by the presiding justice 
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of the county court, and attested by the clerk with the 
seal of the court. 

8. A book purporting to be the special execution rec- 
ord for taxes of 1872. This book contained a copy of the 
list against which judgment was rendered, but contained 
no copy of the judgment, nor was it certified by the clerk. 
Other facts appear in the opinion of the court. 

Section 219 of the Revenue Act of 1872, so far as it 
prescribes the force and effect of a tax deed, is as follows: 
“ Deeds executed by the collector under the provisions of 
this act shall be held and received, in all places where the 
title to the real estate thereby conveyed is involved, as 
prima facie evidence that each and every act and thing re- 
quired to be done by the provisions of this act has been 
complied with; and the party offering such deed in evi- 
dence shall not be required to produce the judgment, pre- 
cept nor any other matter or thing as evidence to sustain 
such conveyance and the title thereby acquired; Provided, 
however, That the party controverting such deed and the 
title thereby conveyed may, for the purpose of invalidat- 
ing or defending the same, show either one of the following 
facts, only: Ist, That the land conveyed by such deed 
was not subject to taxation at the time of the assessment 
thereof, under which assessment such sale was made; 2nd, 
That the taxes due thereon had been paid, according to 
law before the sale; 38rd, That such land had been duly 
redeemed, according to law, or that tender of the redemp- 
tion money had been made before the execution of such 
deed.” 


Ramey § Brown, Vinton Pike and Bennett Pike for ap- 
pellant. 


Thos. E. Turney for respondent Davis. 


Simrall § Sandusky for respondent Hayter. 
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The collector had no authority to sell because no such 
execution as is required by section 195 was ever issued. 
The record admits that he had a memorandum, handed 
him by the county clerk, of the land and amount of taxes; 
but it contained no copy of the judgment, or of the order 
of sale, nor was it certified to in any manner or authenti- 
cated by seal, and was plainly a mere unofticial memoran- 
dum. To have conferred any authority upon the collector 
to act, it should have contained a copy of the judgment and 
order of sale, and should have been attested by the clerk’s 
certificate, with the seal of court attached. Boal v. King, 6 
Ohio 11; Jns. Co. v. Hallock, 6 Wall. 556; Hannel v. Smith, 
15 Ohio 134. 


S. G. Loring also for respondent Hayter. 


There is not attached to said pretendea execution any 
copy of any judgment of the county court against the 
lands in suit for said tax of 1872, and neither is there at- 
tached thereto any certificate of the clerk of the truth of 
said record or copy. And the reason why said clerk did 
not attach to said pretended process said judgment and 
his certificate must have been because: Ist, There never 
was a judgment record of the lands in suit for said tax ; 
2nd, Because there never was any judgment or order of 
sale, made and entered by the county court for said tax 
against the lands in suit. 


SuErwoop, C. J.—It is altogether unnecessary to notice 
but one of the numerous points which have been discussed, 
1: TAX SALE. since that point is decisive of this case. It 
is this: Section 195 of the Revenue Law requires that 
the county clerk “ make a correct copy from the judgment 
record of the lands and lots against which judgment is 
rendered in any suit for taxes, interest and costs due 
thereon, with the description of the property, the amount 
due on each tract or lot, and the year or years for which 
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the same is due, in the same order as said property may 
be set forth in the judgment book, and shall attach thereto 
a correct copy of the judgment and order of sale of the 
court, and his certificate of the truth of such record or 
copy, which record or copy so attested shall hereafter con- 
stitute the process on which all real property, or any in- 
terest therein, shall be sold for taxes, as well as the record 
for sale of such property, and the said copy shall be deemed 
and held to bea special execution against the tracts of 
land and lots of ground therein described to enforce the 
liens of the State thereon for the taxes,” etc. The next 
section provides that the record or copy before mentioned, 
shall be known and designated as the “special execution 
record.” | 

In the case before us, the law quoted has not met with 
compliance, in that the “ special execution,” “ the process,” 
“the record for sale of such property,” “the special exe- 
cution record,” has not attached thereto, a copy of the 
judgment and order of sale of the county court, nor is 
there thereto attached, the clerk’s certificate in accordance 
with the statutory requirement already quoted. This fail- 
ure we regard as fatal to plaintiff’s case. The so-called 
execution not containing a copy of the judgment rendered 
and order of sale made by the county court, not being au- 
thenticated by either the signature or seal of the clerk, 
must be regarded as a nullity in law, and consequently 
conferring no power whatever on the collector to sue; in 
short, as so much blank paper, or no execution at all, since 
it lacks the essential elements of a judgment and order of 
sale, and the authenticity of the attestation of the clerk. 
Were we discussing an ordinary fi. fa., and a sale of land 
thereunder, no one would pronounce a sale valid in cireum- 
stances similar to those in the present instance, and we do 
not see how the position of the plaintiff is any whit bet- 
tered because of this being a tax sale instead of an ordi- 
nary one by the sheriff. No sheriff, we apprehend, has 
ever had the temerity to sell the property of a judgment 
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defendant under a paper so lacking as the present one-in 
all the indicia of authority and genuineness. 

In Indiana, “a paper,” as it is expressively termed, 
was issued by a justice of the peace to a constable, which 
merely recited the rendition of a judgment as appeared 
of record on his docket, with the addition of the words, 
“by levy and sale of the goods” of the judgment defend- 
ant, “and make return thereof within six months from 
date,” but contained no words of command or direction to 
the constable, and it was held that such “a paper” did not 
justify the officer in levying on the goods of the defendant, 
because of lacking such mandatory words. Gaskill v. Ald- 
rich, 41 Ind. 338. Now in the case at bar, the order of the 
county court, as provided for in section 192 of the Reve- 
nue Law, is the command of the court to the collector to 
sell the property of the defendant, but no such order was 
ever delivered to the collector; for the clerk of the county 
court, Putnam, testified expressly that the “special execu- 
tion record ” in evidence was the process issued by him to 
the collector for the sale of the lands in controversy, and 
consequently we can but hold that he was powerless to act 
in the premises. 

And this conclusion is by no means affected because 
section 219 of the Revenue Law makes the tax deed prima 
°. tax peep, puma J “Cie evidence of its own recitals, and allows 
PAGS VaLeD. such deed and the title thereby conveyed to 
be overthrown by showing one of the following facts 
“only:” Ist, That the land conveyed by such deed was 
not subject to taxation, etc.; 2nd, That the taxes due 
thereon had been paid before sale; 38rd, That the land had 
been duly redeemed, ete. 

Formerly the law was so drawn that the recital of the 
tax deed was made conclusive evidence except as to the 
three particulars just noted. But after the decision in 
Abbott v. Lindenbower, 42 Mo. 162, determining that the 
legislature had no constitutional power to make such deeds 
conclusive evidence to such an extent as to cut‘off all in- 
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quiry as to whether steps vitally essential to the exercise 
of the taxing power had been taken, the legislature met 
and changed the section in question, so as to make it read 
as already quoted. This change is most significant, coming 
so soon, as it did, after the ruling mentioned and evidently 
means “something.” 

Ner was the change of “conclusive” to “prima facie” 
the only change made by the legislature at that session. 
For by section 211, (Laws 1872, p. 127,) a new one, it is 
provided that: “The assessment books, and all books, 
papers and records in the office of the clerk of the county 
court appertaining to the subject of taxation, or copies 
thereof duly certified by such clerk, sha!l be evidence in 
all courts in all controversies concerning the validity of the 
sale of lands for taxes;” as if the legislature were not only 
not content to merely reduce the tax deed from the high 
plain of conclusive, to that of prima facie evidence, but 
went further and pointed out the very means whereby the 
prima facie character of the tax deeds could be controverted 
and overthrown. 

And aside from the very pointed and pertinent provisions 
of section 211, supra, it must be obvious to every one that 
a tax deed, if but prima facie evidence of the truth of the 
recitals it contains, cannot in the nature of things, occupy 
any better footing than would a sheriff’s deed, which the 
law, also, declares to be prima facie evidence. To hold 
otherwise and to hold that the tax deed is but prima facie 
evidence of all the matters it recites, and yet not subject 
to be controverted except because of the three things sec- 
tion 219 contains, in effect would be to restore the law to 
its former condition in defiance of the constitution and of 
the legislative will. 

The rule is a familiar one, that, if possible, every sec- 
tion of a law should be made to harmonize with every 
other section of the same statute, rather than conflict there- 
with. Making the endeavor to harmonize the different 
sections of the act under discussion, we have reached the 
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conclusion that all that is intended by section 219 and the 
exceptions it contains, is simply this: That where a 
plaintiff in ejectment comes into court with a tax deed 
regular in all its features, he makes out thereby a prima 
facie case and may there rest; the defendant may there- 
upon, by availing himself of the provisions of section 211, 
supra, show any matter which, aside from mere omissions 
or irregularities, goes to establish a substantial non-com- 
pliance with statutory provisions, as ex. gr.: that no judg- 
ment, or valid judgment, was ever rendered against the 
land; or that no special execution was ever delivered to 
the collector; and in case the defendant fail in manner as 
aforesaid, it is still open to him to avail himself of one of 
the exceptions section 219 contains, and show that notwith- 
standing the title of the plaintiff is valid as to all else, yet 
that still it must fail, because of the existence of one of 
the three facts which that section pronounces sufticient to 
invalidate a title otherwise good. For these reasons we 
affirm the judgment. All concur. 


In Ewart v. Hayter, Ray, J., delivering the opinion of the court, 
said: This case on all material points, is substantially like that of the 
same plaintiff against Ishmael Davis, decided at the present term, and 
for like reasons the judgment is affirmed. All concur. 





Tue State ex rel. BROADHEAD V. Bere é al. 


1. Mandamus toCompel Board of Canvassers to Count Elec- 
tion Returns. Where it appeared that a board of canvassers of 
election returns had completed the canvass and made out an ab- 
stract of the votes before the expiration of the time limited by law 
for the performance of these duties, but the abstract was still in the 
custody of a member of the board when notice was given them of 
an alternative writ of mandamus sued out within that time, requir- 
ing them to count certain votes which they had illegally rejected : 
Heid, that the writ was properly issued and should he male per 
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6. 


emptory, and this though it might have been true that the board 
had finally adjourned when the notice was served. 

Election: orrice: ‘ror conGREss.”’ Election returns designated 
the office for which rival candidates received votes thus: ‘ For 
Congress.’’ Upon objection made that this was not the proper desig- 
nation of any office; Held, that it could by no reasonable intend- 
ment have reference to any other office than that of Representative 
in Congress and should be so construed. 

Election Returns otherwise proper will not be invalidated by 
reason of the fact that they include something to which the return- 
ing officers are not by law required to certify. Hence, where judges 
of election were not by law required, in certifying the votes received 
by the several candidates for representative in congress, to designate 
the congressional district by number, or otherwise. Held, that cer- 
tificates of an election in the Ninth Congressional district which in 
addition to everything else required by the statute to be certified 
contained the following “For Congress, ’’ were not void, and should 
be canvassed and counted for the Ninth District. 


Congressional Election in St. Louis: REGISTER’s ABSTRACT OF 
vores. Under the present apportionment act, (Acts 1882, p. 1,) the 
wards of the city of St. Louis being integral partsof the congres- 
sional districts in the city, it is the duty of the city register to make 
out the abstract of votes for representative in congress in sucha 
manner as to show the number cast in each ward. 

: . On the 7th of November, 1882, a general election 

was held, at which a member of congress was to be elected from the 
Ninth Congressional District in the city of St. Louis, as the said 
district is constituted under the apportionment act of 1882. On the 
same day a special election was held in the Second Congressional 
District in said city, as said district was constituted under the former 
apportionment act, (that of 1877,) forthe purpose of filling a va- 
cancy. The two districts embraced nearly, though not entirely, the 
same territory. Both embraced election precincts 155 and 189. The 
officers of election in those precincts, to distinguish the votes cast 
at the special election, prefixed to their return of them, these words: 
“For Congress Second District—Short Term.” Held that this was 
proper, and the city register in making out the abstract for the Sec- 
retary of State should do the same. 
. The court intimates, though it does not decide, that not- 
withstanding the change in the congressional districts of the State, 
by the apportionment act of May, 1882, the order of the Governor 
for a special election to fill a vacancy to take place November 7th, 
1882, in the Second Congressional District, as the same was created 
and defined by the apportionment act of 1877, was valid. 
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7. Costs in Mandamus. The costs of a mandamus proceeding are 
to be adjudged only against such of the respondents as are found 
to have refused to do their duty. 








Mandamus. 
PEREMPTORY Writ AWARDED. 


The information was filed and the alternative writ 
awarded November 13th, 1882, and the writ was served 
November 15th, 1882. 


Overall & Judson for relator. 


1. It is claimed in this case that the court has no 
jurisdiction, because the canvassers have performed their 
duty, and the matter has passed beyond their jurisdiction. 
But the facts are: That the canvassers had three days 
more within which to certify their abstract of votes to the 
Governor and Secretary of State ; that all the officers who 
are required by law to sign the abstract had not signed it; 
that the canvassing itself was not completed—the board 
of canvassers having adjourned without completing the 
canvass, and without signing the abstract; that the ab- 
stract is still in the possession of the register of votes, he 
never having mailed it, or sent it to the Secretary of State. 
It would be strange, under these circumstances, if the court 
has lost all control over these ministerial officers. In de- 
termining the question of jurisdiction in a mandamus case, 
the first thing to be inquired into 1s whether there is any 
other remedy. Quo warrant would not lie, because there 
is no one in office, or claiming to exercise its functions, - 
and, therefore, no inquiry could be made as to whether any 
one had usurped the office, and that is the question, and 
the only question, to be inquired into in such a proceeding. 
There could be no election contest by the tribunal consti- 
tuted to try election contests, because there is no one in 
office, or claiming to hold the office, which the other party 
seeks to contest. It will not do to say that there will be 








OCTOBER TERM, 1882. 139 





The State ex rel Broadhead v. Berg. 








another remedy, as soon as one or the other party gets his 
commission; the question is whether the party who has 
been wronged has a present remedy at the time of the in- 
stitution of the proceeding. He is not bound to wait for 
justice, at the end of a tardy and expensive proceeding. 
St. Louis Co. v. Sparks, 10 Mo. 120; State v. Rodman, 43 
Mo. 256; People v. Supervisors, 12 Barb. 221; Lewis v. Com- 
missioners, 16 Kas. 102; s.¢., 22 Am. Rep. 275; State v. 
Commissioners, 23 Kas. 264; Bisbee v. County Canvassers, 17 
Fla. 9; Clark v. McKenzie, 7 Bush 523; Kisler v. Cameron, 
39 Ind. 488; Moses on Mand., 90; Elisha Strong, Petitioner, 
20 Pick. 484; Dew v. The Judges, 3 Hen. & M.1; State v. 
County Judge, 7 lowa 186; State v. County Judge, 7 Iowa 
390. <As to the nature and extent of the authority which 
may be exercised by the court in such cases, the doctrine 
is well settled in the two cases of State ex rel. Ford v. Trigg, 
72 Mo. 365, and State ex rel. Metcalf v. Garesche, 65 Mo. 
488. 

2. The law, then, is plain, and the facts are equally 
plain. The poll-books show that there were two districts, 
and that the 18th ward of the city of St. Louis was em- 
braced in both of them. The vote in the Second District is 
given, the other district was the Ninth—by law there could 
be no other—the other votes are shown by the returns to 
have been given for Congress in that precinct from which 
the returns came, and in the same ward (the 18th), and if 
for Congress in the 18th ward they were given for the can- 
didates in the Ninth District because the votes stated in the 
returns to have been given for Congress in the Second Dis- 
trict excludes the idea that they could have been given 
for any other than the Ninth District. 

8. But there is another fact equally conclusive in this 
case. The law is, and the court will take judicial notice 
of it as a matter of fact, that the Second Congressional 
District has no existence in the city of St. Louis; that 
neither the 15th ward nor the 18th ward of the city of St. 
Louis are in the Second Congressional District, but that 
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they are in the Ninth District, and that a vote for Congress 
in either one of those wards is a vote for Congress in the 
Ninth District and none other, because no other Congres- 
sional district has an existence there. See Sess. Acts 1882, 
p- 8, §§ 38,10 and 16 repealing the apportionment act of 
1877. Sess. Acts 1877, p. 10. The act of 1882 abolished 
the Second District as it existed under the act of 1877. 
The legislature of Missouri might have provided for filling 
the vacancy in this district, but they did not. Congress 
might have made provision for it, but Congress failed to 
make any such provision. There was, therefore, no au- 
thority for holding an election to fill it. 


Leverett Bell for respondents. 


1. In passing upon an application for a mandamus to 
compel an officer to perform a ministerial duty, the court 
steps into the place of the officer, and in determining the 
extent of his duty in the premises, it is subject to the same 
legal limitations which govern the officer himself in the 
discharge of his official functions. The writ of mandamus 
neither creates nor confers power upon the officer to whom 
it is directed, but merely commands the exercise of powers 
already existing. High on Ex. Leg. Rem., § 32; Johnson 
v. Lucas, 11 Humph. 306; Luce v. Mayhew, 13 Gray 83, 85 ; 
State v. Garesche, 65 Mo. 480; Dunklin Co. v. Dist. Ct., 28 


Mo. 454. 

2. The register and justices of the peace who are 
required by law (Acts 1881, p. 55, § 21) “to examine and 
cast up the votes given to each candidate,” have no right to ° 
go behind the certified returns made by the judges and 
clerks of the election; any error in their certificate can 
only be corrected by the tribunal] authorized by law to de- 
termine such election when contested. Their duties are 
only ministerial. Mayo v. Freeland, 10 Mo. 629; State v. 
Trigg, 72 Mo. 365; State v. Harrison, 38 Mo. 540; State v. 
Rodman, 43 Mo. 256; State v. Steers, 44 Mo. 223; State v. 
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Garesche, 65 Mo. 480; Felt’s case, 11 Abb. Pr. (N. 8.) 203; 
Moore v. Jones, 76 N. C. 182; People v. Head, 25 Ill. 825; 
McCrary on Elections, § 82. 

8. Under the rule above stated the defendants in tnis 
ease had no right to look beyond the face of the returns 
received from precinct 189 to determine what votes were 
east for candidates for office at said precinct. No knowl- 
edge could be conveyed to their minds except through the 
words and figures actually appearing on these returns. 
But the returns from precinct 189 do not show any votes 
cast for a representative of the Ninth Congressional Dis- 
trict. Defendants have no right to insert the word “ninth” 
in these returns, nor have they the right to presume that 
certain votes there appearing for Congress District, 
were in fact cast for a representative of the Ninth District; 
nor can they act upon any supposition or theory of their 
own as to the word “ ninth ” having been omitted by mis- 
take. The law provides other remedies for the correction 
of such errors and omissions. To leave such matters to 
the speculations and guesses of canvassing oflicers would 
be subversive of the safeguards which the law has wisely 
thrown around the methods of conducting elections. The 
canvassing officer acts arithmetically, and must assume 
nothing. Moore v. Kessler, 59 Ind. 152; People v. Tisdale, 
1 Doug. (Mich.) 59; Clark v. Board of Examiners, 126 
Mass. 282; Opinions of the Justices, 64 Me. 596; People v. 
Cook, 8 N. Y. 67 

4. In precinct 155 the return reads, “For Congress— 
S— District.” In order to count this for relator, the can- 
vassers would not only be obliged to fill a blank, but also 
to strike out a letter which upon its face indicates a dis- 
trict other than the ninth. The reasoning of the cases 
cited under point three, supra, applies with still greater 
force to the return from this precinct. 





Norton, J.—This is a proceeding by mandamus insti- 
tuted by relator, a candidate for congress at the last gen- 
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eral election, and he seeks in the information as amended 
by leave of court, to compel the respondents, as a board of 
canvassers charged with the duty of canvassing the returns 
of an election held in the city of St. Louis on the 7th day 
of November, 1882, to canvass and count the return of 
votes cast in precinct 155 in the Fifteenth ward of said 
city, and in precinct 189 in the Eighteenth ward of said 
city, which it is alleged they unlawfully refused to canvass 
and count. 

There are but two questions presented by the return 
of respondents, and the reply thereto, and they are: Ist, 
Has this court, under the facts of the case, jurisdiction of 
respondents as a board of canvassers? 2nd, Was it the 
duty of respondents, in canvassing the election returns, to 
count the returns from said precincts 155 and 189, and if 
so, have they failed and refused to perform it? These 
questions will be considered in the order they are stated. 

That this court has jurisdiction by mandamus to com- 
pel ministerial officers to perform a duty enjoined upon 
1. uaxpamus to them by law, which they refuse to perform, 
caxvassers to at the relation of a person having a right 
RETURNS. and direct interest in the matter, and for the 
enforcement of which right he has no other adequate rem- 
edy, we have no doubt. Our jurisdiction in the present 
case is, however, questioned on the distinct ground that 
the respondents as a board of canvassers had completed 
the canvass of the votes they were required to canvass and 
had finally adjourned, and that respondents Berg and Raum 
had made and certified an abstract of the returns of said 
election before any legal notice had been given them of 
the issuance of the alternative writ. The facts as to 
whether the canvass had been completed and as to whether 
said board of canvassers had finally adjourned before 
legal notification of the issuance of said writ, are dis- 
puted by relator, and a number of depositions containing 
evidence tending to establish as well as to disprove the 
said facts, have been produced before us. In the view 
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we take of the question we deem it wholly unnecessary to 
determine whether the allegations as to the completion of 
the canvass and the final adjournment of the board are 
proved or disproved, inasmuch as there is no controversy 
about the fact that the abstract of the returns of the elec- 
tion as made by respondents Berg and Raum was still in 
the possession of said Berg and under his control at the 
time legal notice of the issuance of the alternative writ 
was given, and inasmuch as it further clearly appears that 
said adjournment of said board (if it took place as alleged) 
occurred in less than, eight days after the election was held, 
and two days before the time allowed by law to the register 
and his assistants to complete the canvass. 

By section 21 of the laws of 1881, page 55, it is made 
the duty of the register of the city of St. Louis, within 
eight days after the close of an election, to take to his as- 
sistance two justices of the peace and the recorder of 
voters, and after making proclamation at the door of his 
office that the returns are about to be cast up, to proceed 
publicly to examine and cast up the votes given to each 
candidate, and give to those to whom he is required by 
law to issue certificates, having the highest number of votes, 
a certificate of election. 

Section 22 of said law makes it the duty of the reg- 
ister, within two days after the time limited for the exam- 
ination of the polls and returns, to deposit in the post office, 
addressed to the Secretary of State, a true abstract of the 
votes given in such city for members of congress, governor, 

* ° judges of the supreme court, * * 

and all other State officers. * * Brovided 
that the abstract of votes given in such city shall be certi- 
fied to by the register and the justices of the peace afore- 
said. * * 

Under the provisions of law above quoted, the regis- 
ter and his assistants had the full term of eight days after 
the election in which to complete the canvass of the votes 
and election returns; and if the count had been completed 
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and the abstract of votes made on the 13th day of Novem- 
ber, the sixth day after the election was held, we neverthe- 
less think that it would have been perfectly competent for 
the register, at any time before the expiration of eight 
days after the election, (he having said abstract in his pos- 
session,) to have called the board of canvassers together to 
correct any error, either in the abstract or count, occurring 
from an omission to count a vote that ought to have been 
counted or from counting a vote that ought not to have 
been counted. Suppose that after the count was made, 
and before the time allowed by law in which to make it 
had expired, it had been brought to the knowledge of the 
register, clearly and unmistakably, that the returns on a 
poll, regular in all respects, received by him from the 
judges who conducted the election at a precinct in said 
city, from oversight or any other cause had not been placed 
by him before the board nor passed upon by it, what rule, 
either in morals or law, would forbid him from convening 
the board within the time in which he had aright to make 
the count, to correct such an omission? Would it not, 
under such a state of facts, have been his plain duty to do 
so, and thus have honestly performed the functions de- 
volved upon him by law? We answer that it would, and 
in the event of his failure and refusal to so act, on proper 
application made, this court would compel such action. 

In returning this answer, we are sustained not only by 
former decisions of this court, but by those of other states. 
In the case of the State ex rel. Ford v. Trigy, 72 Mo. 365, 
Trigg was county clerk of Ray county, and it was his duty, 
within eight days after-the election at which Ford was a 
candidate for congress, to take to his assistance two jus- 
tices of the peace and canvass the returns of said election, 
make an abstract of the votes, certify and send it to the 
Secretary of State in two days after the completion of the 
canvass. Notwithstanding the fact that it appeared in 
that case that Trigg had called to his assistance two jus- 
tices and completed the canvass, and had sent to the Sec- 
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retary of State a certified abstract of the votes cast in said 
county for Ford and his opponent,Craig, it clearly appearing 
to the court that said Trigg had counted and certified votes 
in his abstract, which he had no authority to count or in- 
clude in the certified abstract, we entertained jurisdiction 
and compelled him by our peremptory writ to count and 
certify the number of votes cast for said candidates as cer- 
tified by the judges and attested by the clerks of the elec- 
tion. It logically follows from said case that the refusal 
of a canvassing officer to count a return that ought to be 
counted is as much a dereliction of duty on the part of 
said officer as for him to count what ought not to be 
counted ; and if this court had jurisdiction in a case where 
the canvassing board had completed their canvass, as was 
the fact in the above cited case, and the result of that can- 
vass had been certified to the Secretary of State, the juris- 
diction of the court in the case before us, where the result 
of the work of the cafivassers (even conceding for the ar- 
gument that they had adjourned finally) had not been sent 
or certified in the form of an abstract to the Secretary of 
State, is unquestionably established. 

It is proper to remark that in the Ford case the Sec- 
retary of State had taken no action and had not issued 
any certificate of election. Had such fact appeared in the 
ease it would Lave brought it within the principle of the 
cases called to our attention by respondents’ learned coun- 
sel, of which the case of the People v. Supervisors of Greene 
Co., 12 Barb. 221, is a type. 

The doctrine announced in the Ford case is not novel, 
but has received the sanction of courts of high authority. 
In the case of Lewis v. Commissioners of Marshall Co., 16 
Kas. 102, the direct question was presented “ whether the 
court, after a canvassing board has made one canvass, de- 
elared the result and adjourned, would compel it by man- 
damus to re-assemble and make a correct canvass, on the 
ground that at the prior canvass it had improperly omitted 
to canvass all the returns?” The court answered the ques- 
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tion in the affirmative, holding “that part performance is 
no more a performance of the duty enjoined than no per- 
formance, and that a candidate has as much right to insist 
upon a canvass of all as he has of any part, and may be 
as much prejudiced by a partial as by a total failure.” The 
same doctrine is reiterated in the case of State ex rel. v. 
Commissioners of Hodgeman Co., 23 Kas. 264; also in the 
cases of the State v. County Judge Marshall, 7 Iowa 186, 
and State v. Bailey, County Judge, 7 Iowa 390. The same 
doctrine is also announced in the following cases: Kis- 
ler v. Cameron, 39 Ind. 488; Clark v. McKenzie, 7 Bush 
(Ky.) 523, and Dew v. Sweet Springs District Ct., 3 Hen. & 
Mun. 1. The Massachusetts supreme court has gone fur- 
ther in the case of Elisha Strong, petitioner, 20 Pick. 484, 
where the petitioner was elected a county commissioner, 
but the board of examiners refused to give him a certifi- 
cate of his election and ordered a new election, at which 
another person was elected. It was held that mandamus 
would lie to said board to compel it to give the petitioner 
a certificate, though he might likewise be obliged to resort 
to a quo warranto to remove the incumbent chosen at the 
second election. The courts in such cases have proceeded 
on the theory that the voice of the voter, when spoken 
through a legal ballot, should not be disregarded and held 
for naught upon a quibble, and that he, in whose favor it 
has been spoken as a candidate, is entitled to and should 
receive the benefit of it. 

We think it clearly appears from the authorities cited, 
as well as on principle, that this court, under the facts in 
the case before us, as hereinbefore stated, has jurisdiction 
over respondents to compel them to perform their duty 
and canvass and count the returns from said precincts 155 
and 189, if it should appear that they have omitted and 
refused to do so; and if it should further appear that it 
was their duty to count them. 

It being admitted that the canvassers did not count 
said returns, the only question remaining to be considered 
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is: Was it the duty of respondents to canvass and count 
the votes as shown by the poll-books and returns from pre- 
cinct 155 of the Fifteenth ward, and from precinct 189 of 
the Eighteenth ward? The return from precinct 155 shows 
that it contains a statement of the votes cast at election 
precinct 155 in the Fifteenth ward at the election held No- 
vember 7th, 1882, and so far as it relates to the votes for 
candidates for congress, is in the following form, to-wit: 





FOR CONGRESS, SECOND DISTRICT—SHORT TERM, 














James O. Broadhead re- Britton A. Hill received 8 votes 
CEIVEd .eoeeeese medieneaines . 184 votes received... .... votes 

James H. McLean re- received... .... votes 
NS EEN 105 votes 

—— —— received......... se votes 





FOR CONGRESS — S—DISTRICT. 


received... .... votes 








J ames O. Broadhead re- 








EE ctcinniakcatemicniuss . 138 votes received... ... » votes 
James H. McLean re- 
Se ininniiniitnsaseiiaertiinn 104 votes 





The return from precinct 189 shows that it contains a 
statement of the votes cast at election precinct 189, in the 
Eighteenth ward, at the election held November 7th, 1882, 
and so far as it relates to the vote for candidates for con- 
gress, is in the following form, to-wit: 


FOR CONGRESS, SECOND DISTRICT—SHORT TERM. 
































vames O. Broadhead re- sritton A. Hill received 3 votes 
SS SS, 142 votes received .. .... votes 
James H. McLean re- —— received... ..... votes 
SN siiiicetiasitatns ccnivian 55 votes 
—_— received......... 54 votes 
FOR CONGRESS, DISTRICT, 
James O. Broadhead re- —_—— received... ..... votes 
COLVER........0- Ree 143 votes received... ..... votes 
James H. McLean re- 
0 SE es 54 votes 





It is insisted by counsel that although the above re- 
turns show that relator in said precinct 155 received 138 
votes, and his opponent, McLean, 104 votes, and in said 
precinct 189 143 votes, and his opponent, McLean, 54 votes 
for congress, the canvassers could not count the returns 
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because the certificate did not state the number of the dis- 
trict. We think the objection not well taken. The fact 
cannot be controverted that the certificates of the judges 
show not only the number of votes cast, but also when and 
where they were cast, for whom they were cast, and the 
office to be filled by him for whom they were cast. 

It was contended by counsel in argument that the 
words “for congress” did not sufficiently designate the 
2 guection : office: Office to be filled by the person voted for, and 
“for congress." that the proper designation of the office 
would have been: “ Representative in congress.” The 
words, “for congress,” employed by the judges in their 
certificate are to be construed as they are understood in 
common parlance. When a person is spoken of as a can- 
didate for congress it is equivalent to saying he is a candi- 
date for representative in congress. In the case of Apple- 
gate v. Egan, 74 Mo. 264, which was a case of contested 
election for the office of clerk of the circuit court and re- 
corder of Chariton county, it was contended that the words 
on the ballots to denote the office for which Egan, the con- 
testee, was a candidate, did not sufficiently designate it, 
and that, therefore, the ballots could not be counted. The 
words used on the ballots opposite the name of Egan were 
“for circuit clerk and recorder.” It was contended that 
the office should have been designated by the words “clerk 
of the circuit court of Chariton county and recorder,” as 
the office was so designated in the statute. We held that 
the words used in the ballots, viz.: ‘“ Circuit clerk,” could 
by no reasonable intendment have reference to any other 
office than that of clerk of the circuit court of Chariton 
county. So the words “for congress” used in the certifi- 
cate of the judges could by no reasonable intendment have 
reference to any other office than representative in con- 
gress. We cited in support of the view taken in that case 
the following: State ex rel. v. Matteson, 17 Ill. 167; Cattell 
v. Lowry, 45 Iowa 478; McClure v. McClurg, 53 Mo. 173; 
Sidwell v. Birney, 69 Mo. 145. 
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Besides this, the first section of the act of 1882, page 
1, in dividing the State into congressional districts, reads 
as follows: ‘The State of Missouri is hereby divided into 
fourteen congressional districts, the legal voters of each 
district to elect one member of congress * * .” and 
the 22nd section of the laws of 1881, page 56, under which 
law the register of the city of St. Louis derives his author- 
ity to act, requires him to deposit in the post office, ad- 
dressed to the Secretary of State, a true abstract of the 
votes given in such city for members of congress. It thus 
appears that the general assembly has used the words 
“member of congress,” “ for congress,” “ representative in 
congress,” interchangeably and as meaning the same thing. 

We are of tlie opinion that the certificates and return 
on said poll-books from said precincts 155 and 189 show 
on their face all that is required, and that the votes ought 
to have been canvassed and counted, and for the following 
reasons: The act of 1881, (Laws 1881, p. 48,) applying to 
elections in the city of St. Louis, while it provides for the 
appointment of judges and clerks of election at the various 
precincts in said city, and also provides that the registra- 
tion lists furnished them, together with the poll- books and 
election returns, shall be returned and delivered to the reg- 
ister, does not provide the form of the poll-book to be 
used nor the form of certificate in making election re- 
turns, and we are, therefore, authorized to look for the 
form of poll-book, and also for the form of election returns 
to the general election law. We derive our authority thus 
to look from section 25 of the law of 1881, page 56, which 
provides “ that all elections in such city shall be conducted 
in all respects as provided in this act and subject to all the 
provisions of the Revised Statutes entitled ‘Of Elections,’ 
so faras they do not conflict with this act.” Referring 
then to section 5497, Revised Statutes, we find it provides 
that “at the close of the polls the poll-books shall be signed 
by the judges and attested by the clerks, and after the 
names therein contained shall be counted, as provided, the 
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number shall be set down at the foot of the poll-books in 
the manner provided in the form of the poll-books.” 

Section 5502 provides that the following shall be the 
form of the poll-book to be kept by the judges and clerks 
of election : 

Poll book of the election held at ——, in the township of ——, in 
the county of ——, on the —— day of ——,, in the year of our Lord 
eighteen hundred and ——, A B., C. D. and E. F., judges, and J. K. 


and G. H., clerks of said election, were severally sworn, as the law di- 
rects, previous to their entering on the duties of their respective offices. 





NUMBER AND NAMES OF VOTERS. 











It is hereby certified that the number of voters at this election 
amounts to 





A. B., 
C. D., | ruages of Election. 


4e 7] 


Attest: 


J. K.,) . 
G. H., j Clerks. 


NAMES OF PERSONS VOTED FOR AND FOR WHAT OFFICE, CONTAINING THE 
NUMRER OF VOTES GIVEN EACH CANDIDATE. 





| ; | Representative in State 
Representative | Legislature. 
| in | 
| Congress. House of Rep- | &c. 
oo | | Senate. resentatives. | 
We hereby certify that A. B. had —— votes for governor, and C. 
D. had —— votes for governor; that E, F. had —— votes for represent- 


ative in congress, etc. 





Governor. 








A. D} 
C. D., > Judges, 
E. F., 
Attest: - 
= H” } Clerks. 


Taking the words “ for congress,’ used by the judges 
in certifying the returns from said precincts 155 and 189, 
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as being equivalent to the words “ representative in con- 
gress,” used in the form prescribed by the legislature, their 
certificates, while being in strict compliance with the form 
prescribed, contains in addition to what they are required 








to certify, the following “ Ss district,” in the 
certificate appended to the poll-book from precinct 155, 
and * district” in the certificate appended 


to the poll-book from precinct 189. It is contended that 
because of the addition of said words, the whole return is 
vitiated, and that it was the duty of the respondents to re- 
ject it. We are of a different opinion. The proposition 
in effect is, that the certification of something by the judges 
which they were not required to certify vitiates and makes 
void a certification by them made of all things they were 
required to certify. The very statement of the proposition 
refutes and overthrows it, and the maxim “ Utile per in- 
utile non vitiatur” may well be applied. It is laid down in 
section 104, McCrary on Elections, that “the law is well 
settled that statute certifying officers can only make their 
certificates evidence of the facts which the statute requires 
them to certify, and when they undertake to go beyond 
this and certify other facts, they are unofficial and no more 
evidence than the statement of an unofficial person. This 
rule, of course, applies to election returns and to all certifi- 
cates which are by law required to be made by officers of 
elections or of registration, or by returning officers. They 
ean only certify to such facts as the law requires them to 
certify. The certificate of such an officer is not, however, 
vitiated by the fact that it contains the certification of facts 
outside of those which the officer has a right to certify. 
If it in fact certifies the proper facts it is good and the re- 
mainder of the certificate is to be rejected as surplusage.” 
The general assembly in prescribing the form of poll-books 
to be used and form of certificate to be given by judges of 
election, have not enjoined it upon the judges as a duty, 
in certifying votes cast for a candidate for congress, to cer- 
tify in their return the number of the congressional dis- 
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trict, nor has it enjoined it as a duty upon the clerks of 
the county courts who are required to canvass the election 
returns as certified by the judges and make a fair abstract 
of the votes given in the respective counties and certify 
the same to the Secretary of State, to state in said abstract 
in what district such votes were cast; nor has the legisla- 
ture enjoined it as a duty upon the register of the city of 
St. Louis, in making an abstract of votes cast in said city 
for a candidate for congress and certifying the same to the 
Secretary of State in the same manner as clerks of the 
various counties are required to certify, to state in his cer- 
tificate the number of the congressional district in which 
the votes were cast. While the legislature has not devolved 
such duty upon any of the officers above named in respect 
to the abstracts which the clerks of tle county courts and 
the register of the city of St. Louis are required to certify 
to the Secretary of State, it has enjoined upon him (by sec- 
tion 5513, Revised Statutes,) the duty of opening such ab- 
stracts when he receives them, in the presence of the Gov- 
ernor, and casting up the votes given for all candidates for, 
any office * * except governor and state officers 
and giving “to the person having the highest number of 
votes for member of congress from each district, certificate 
of election.” 

In conducting a general election in the city of St. 
Louis the judges of election are to use the same form of 
poll-book, except as such form may be modified by the laws 
cf 1881, page 48, and to use the same form of certificate 
in making their returns as are required to be used in all 
the counties of the State; but instead of making such re- 
turns to the clerk of the county court they are required to 
make them to the register of said city, and when made the 
said register, with the assistance of two justices of the 
peace and recorder of voters of said city, is required to 
canvass and count the returns, and in two days after such 
canvass to make (as county clerks are required to make in 
their respective counties) a true abstract of the votes given 
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in such city for members of congress and all other state 
officers. The abstract so made the register is required to 
transmit to the Secretary of State, certified to by him and 
the justices of the peace called by him as assistants. It 
may here be observed that the certificate last referred to 
if signed by the register and one of the justices, would be 
vahd. Quayle v. M., K. & T. R’y Co., 63 Mo. 465. 

Inasmuch as there are embraced within the territorial 
limits of the city of St. Louis two entire congressional dis- 
t. concresston ay tricts, viz.: the Eighth and Ninth, and a part 
Lovls. registers Of a third, viz.: the Tenth, the question pre- 
abstract of votes. sents itself, how the register of said city shall 
proceed in making the abstract of votes cast in said city 
for members of congress. We are of the opinion that in 
making such abstract, so far as votes cast for members of 
congress are concerned, it should be made so as to show 
the number of votes cast in each ward of said city for 
members of congress. The wards of the city are integral 
parts of the congressional districts in the city, as counties 
are integral parts of congressional districts composed of 
more counties than one. When such an abstract is certi- 
fied to the Secretary of State, it will then be his duty to 
give to the persons having the highest number of votes for 
member of congress from each of said districts certificates 
of election. 

It appears from the information, return to the alter- 
native writ and reply thereto, that at the general election 
5. ——:——. held in said city on the 7th day of Novem- 
ber, 1882,a member of congress was to be elected from the 
Ninth Congressional District of said city, as said district 
was constituted under the apportionment of the State into 
congressional districts by the law of 1882, page 1. And 
it also appears that a special election was ordered to be 
held in said city, at the same time the general election was 
held, for the election of a member of congress to fill a va- 
cancy in the Second Congressional District as such district 
was censtituted by the 2nd section of the laws of 1877, 
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page 11. It further appears that the Ninth Congressional 
District, as constituted by the law of 1882, embraces the 
First, Second, Third, Tenth, Thirteenth, Fifteenth, Seven- 
teenth, Eighteenth, Nineteenth, Twenty-sixth and Twenty- 
seventh wards of said city; and it also appears that all of 
said wards except the 36th precinct of the Third ward, the 
whole of the Thirteenth ward, precincts 159 to 162 of the 
Fifteenth ward, and precincts 205 and 206 of the Nine- 
teenth ward, are in the bounds of the Second Congressional 
District, as constituted by the law of 1877, supra, and in 
which there was a vacancy. This anomalous condition of 
things created a necessity and imposed a duty on the judges, 
in making their returns of the votes cast for the candidates 
to fill this vacancy, to so designate them as to show that 
fact, and this, we think, they have sufficiently done by the 
statement made in their returns, “ For Congress, short 
term.” And as there was no vacancy or short term to be 
filled by an election in the Ninth or either of the other 
districts as constituted by the act of 1882, a like necessity 
existed for the judges to designate the Second district as 
the one in and for which the votes were cast for candidates 
for the short term in order to avoid confusion in the re- 
turns, and this, it appears from the certificates made from 
precincts 155 and 189, they have done, and the like designa- 
tions should be made by the register in making his abstract 
of such votes. 

In the argument of counsel it was suggested that the 
Second Congressional District, established by the act of 
6. 1877, supra, had been abolished by the act of 
1882, and that the legislature had made no provision for 
an election to fill the vacancy in said district, that, there- 
fore, the election held for that purpose was a nullity. 
While it is not necessary to a decision of the case before 
us that the point raised should be passed upon, we deem it 
not inappropriate, as bearing upon the question, to cite 
sections 176 and 177 from McCrary on Elections, as fol- 
lows: ‘It was held by the house of representatives, after 
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a long and able discussion, that when the legislature 
of a state has failed to provide the time, place and manner 
of holding an election to fill a vacaney occurring in the 
house, that the governor of such state, upon being informed 
of the vacancy, may issue a writ of election, and therein 
fix the time and places of holding such election (case of 
John Hoge of Penn., Cl. & H. 135). The power given to 
the governor by the 2nd section of the Ist. article of the 
constitution of the United States, to issue writs of election 
to fill vacancies carries with it the power to fix the times 
and places of holding such election, in cases where such 
times and places are not fixed by law.” Section 177. “If 
a case should arise where no authority, either state or fed- 
eral, has fixed either the time or place of electing a repre- 
sentative in congress no election could be legally held, and 
yet if in such an event the electors by common consent 
should come together and choose a representative, the house 
might validate their action and admit their chosen repre- 
sentative.” 

In the case of Hunt v. Menard, 2 Bart. 477, in discuss- 
ing an act of the legislature of Louisiana, making a new 
division of the state into five districts, and by its terms 
purporting to repeal all laws and parts of laws in conflict 
with the act, but silent on the subject of vacancies that 
might occur in the districts as then existing, it was said, 
«“'That whatever power a state legislature may have in the 
matter, it is absurd to say that a district when once estab- 
lished, and a representative chosen therein, is not to continue 
for the whole congress for which the election has been once 
operative.” 

Weare of the opinion that it was the duty of respond- 
ents to count the votes of said precincts 155 and 189 for 
the reasons indicated herein, and the respondents having 
failed to perform that duty, the writ will be made per- 
emptory and respondents commanded to meet on the 11th 
day of December, 1882, and count and canvass said returns 
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and certify an abstract of the returns in conformity to this 
opinion to the Secretary of State. 

It appearing from the answer of respondents Taafte 
and Hoblitzelle that they did not refuse to canvass and 
7. costs ixman- COUNt said returns, but insisted that they 
on. should be counted, the costs of this proceed- 
ing will be and are hereby adjudged against respondents 
Berg and Raum. 

It is further ordered that the clerk of this court cause 
to be delivered to respondent Berg the poll-books of said 
precincts 155 and 189, and also the abstract of vaters at- 
tached to a deposition in this cause. All the judges con- 


eur. 


Henry, J.—I concur in the foregoing opinion so far as 
it relates to the duty of respondents to return the votes 
cast in the 155th precinct of the Fifteenth and the 189th 
precinct of the Eighteenth wards of the city of St. Louis. 
With respect to the validity of the election to fill a vacancy 
in the old Second Congressional District, I express no opin- 
ion, not having examined the subject because I did not 
deem it necessary to the determination of the principal 
questions involved in this proceeding. 





WoLFE v. flyart, Appellant. 


Arbitration. An award by an arbitrator upon the testimony of un- 
sworn witnesses, is not binding. 


Error to Johnson Circuit Court—Hoy. Noan M. Grvay, 
Judge. 


REVERSED. 


Land § Sparks for plaintiff in error. 
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S. 7. White for defendant in error. 


Hoven, J.—This is a suit on an award made in pursu- 
ance of a written submission of all matters in controversy 
between the plaintiff and the defendant arising out-of a 
copartnership which had existed between them, which 
award the defendant refused to perform. Various defenses 
were interposed, both of a legal and equitable nature, which 
it is unnecessary for us to consider. 

It appears from uncontradicted testimony that none 
of the witnesses who appeared before the arbitrator, were 
sworn. The submission in this case does not provide that 
judgment may be entered in the circuit court upon the 

-award, but notwithstanding the omission of such provision 
we are of opinion that it is subject to the general provis- 
10ns of the statute regulating arbitrations. In Bridgman 
v. Bridgman, 23 Mo. 272, Leonard, J., in delivering the 
opinion of this court, said: ‘“ We think, however, that_all 
written submissions are within the statute, and that the 
section prescribing the official oath, as well as the other 
sections of the act that are not specifically confined toa 
submission authorizing a circuit court judgment to be en- 
tered, are equally applicable to both classes.” Section 330 
of the Revised Statutes, which was in force when this sub- 
mission was made, provides that arbitrators shall have the 
same power to issue subpoenas to witnesses and to compel 
their attendance by attachment, to administer oaths, and. 
punish contempts committed in their presence during the 
hearing of the cause, that may be given by law to jus- 
tices of the peace. This section is not specifically confined 
to submissions authorizing a circuit court judgment to be 
entered on the award, and, under the authority of the case 
cited, is, therefore, applicable to the submission before us. 
The arbitrator having failed to require the witnesses to 
testify under oath, and the necessity of an oath not having 
been waived by the defendant, the award is a nullity, and 
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no action can be maintained upon it. The judgment of 
the circuit court, which was for the plaintiff, will be re- 
versed. All concur. 




























Tue State ex rel. Petts, Appellant, v. STALEY. 

1, Back Taxes: sustice’s JuRispiction. Under the present law jus- 
tices of the peace have jurisdiction of suits for the collection of 
back taxes, and if the summons be returned non est, may order pub- 
lication to be made. R. S. 1879, 22 6836, 6838. 


: SUITS AGAINST PARTIES UNKNOWN : SERVICE BY PUBLICATION. 
Where persons unknown are made parties defendant to a suit fur 
the collection of back taxes, the plaintiff must allege in his petition 
under oath that there are persons interested whose names he can- 
not insert because they are unknown to him, and he must describe 
their interests and how derived, so far as his knowledge extends, 
and the order of publication must recite all these allegations. Fail- 
ure to observe these requirements will invalidate the proceedings. 


bo 





Appeal from Benton Circuit Court—Hoy. James B. Gant1, 
Judge. 


AFFIRMED. 


This was a suit brought before a justice of the peace 
of Benton county by N. B. Petts as collector of that county 
against John R. Staley and the unknown heirs of John M. 
Staley, deceased, to enforce the State’s lien for taxes duc 
upon certain lots in the town of Warsaw. The constable 
having returned the defendants not found, an order of pub- 
lication was made by the justice notifying them of the 
pendency of the suit and of its object and nature, and pub- 
lication was duly made. There were no allegations, either 
in the petition or the order of publication, as to the inter- 
est of the unknown defendants in theland. At the return 
day of the order, the defendants not appearing, judgment 
was entered against them by default. A transcript of the 
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judgment was then filed in the office of the clerk of the 
circuit court and execution issued and levied on the land 

but before sale defendants appeared in the circuit court 
and moved to quash the execution on the ground that the 
justice had no jurisdiction either of the subject matter of 
the action or of the persons of the defendants. This mo- 
tion was sustained and the plaintiff appealed. 


D. H. McIntyre, Attorney General, for appellant. 
Johnson § Lucas for respondent. 


I. 


SuEerwoop, C. J.—One question in this case, the juris- 
diction of a justice of the peace to take cognizance of 
suits for the enforcement of the lien for back taxes, has 
been recently ruled in this court in favor of said jurisdic- 
tion, and in favor, also, of the authority of the justice, in 
the event the summons issued be returned non est, of or- 
dering publication to be made, and we adhere to the ruling 
then made. State ex rel. Van Brown v. Branham, 75 Mo. 
530. 

{I. 

Section 6836, which we have already decided confers 
jurisdiction on justices of the peace, in cases of this sort, 
provides that “if the defendant or defendants fail to ap- 
pear at the time and place required by said order, and de- 
fend said cause of action, judgment by default shall be 
rendered as prayed, which judgment shall be as binding and 
effectual against the property on which the lien is sought 
to be enforced as if there had been personal service on the 
defendant.” But the following section, 6837, provides that 
‘in the case of suits against non-resident, unknown parties, 
or other owners on whom service cannot be had by ordi- 
nary summons, the proceedings shall be the same as now 
provided by law in civil actions affecting real or personal 
property.” On turning to section 3499, relating to prac- 
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tice in civil cases, we find that before publication can be 
had against unknown parties the plaintiff is required to 
allege under oath that there are persons interested in the 
subject matter of the petition whose names he cannot in- 
sert therein because they are not known to him, describing 
the interest of such persons, and how derived so far as his 
knowledge extends, and that thereupon an order of publi- 
cation is to be made, as in case of non-residents, which 
shall recite all allegations in relation to the interest of such 
unknown parties. We do not doubt that this section is to 
be considered as part and parcel of the revenue law, as far 
as concerns unknown defendants, and the proper method 
of procedure against them, since section 6837, as above 
seen, expressly refers to the method of service on such 
parties now provided by law in civil actions affecting real 
or personal property. 

This being true, we are not of opinion that the justice 
of the peace acquired any jurisdiction in the present in- 
stance. The prerequisites of the statute as heretofore set 
forth, had not been complied with, and consequently there 
was no basis on which the jurisdiction of the justice of 
the peace in the case before us could rest. That officer 
had, indeed, jurisdiction to act in that class of cases, be- 
cause the statute conferred that jurisdiction upon him, but 
no jurisdiction to act in this particular case, because of the 
‘failure to set forth under oath, in the petition for the en- 
forcement of the tax lien, the interest of the unknown 
heirs and how derived. and because of the further failure 
to recite in the order of publication all the allegations con- 
tained in the petition in relation to the interest of such 
unknown parties. Therefore, judgment affirmed. Al 
concur. 
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Morean v. THE Cuicaco & Aiton Rartroap Company, Ap- 
pellant. 


1. Liens Against Railroads: seRVICE OF NOTICE: FOREIGN COMPANY: 
STATION AGENTS. The station agents of a foreign railroad company 
operating a railroad in this State are the representatives of the com- 
pany in such a sense that service of notice upon them, of claims for 
work and labor done or materials furnished upon the road, is service 
upon the company within the meaning of the statute providing the 
mode of obtaining and enforcing liens against railroads. R. 8.1879, 
22 3200 to 3216. 

: ENFORCEMENT IN CASE OF SEVERAL OWNERS. It is not essential 
that all the companies that may be interested in a railroad should 
be made parties to a proceeding to enforce a lien for work and labor 
or materials; but if any are omitted their interest will not be af- 
fected. 

3. Railroads: PERSONAL LIABILITY IN FAVOR OF SUB-CONTRACTORS, LA- 
BORERS, ETC. The provision of section 787, Revised Statutes 1879, 
requiring sub-contractors, laborers, etc., to give notice within twenty 
days after the performance of the labor or delivery of the material 
for which claim is made against a railroad company, does not relate 
to the enforcement of a lien, but the establishment of a personal 
liability against the company. 

4. : . Unless the company is notified within twenty days 
as provided by that section, a personal judgment against it in a suit 
brought thereunder, will be erroneous. 








Appeal from Howard Circuit Court.—Hon. G. H. Burcx- 
HARTT, Judge. 


JUDGMENT MODIFIED. 
Smith §& Krauthoff for appellant. 


1. Thestatute does not prescribe the manner of serv- 
ice, and the rule is, that in such cases, there must be actual, 
personal service. Allen v. Manf'g Co., 72 Mo. 326; Carney 
v. Tulley, 74 Ill. 375; Railroad Co. v. Cauble, 85 Ill. 555; 
People v. R. R. Co., N. Y. Sup. Ct. 211. A corporation 
can only be notified in the way pointed out by statute. 
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Cosgrove v. R. R. Co., 54 Mo. 499. There is no provision 
authorizing service on an agent. The notice must be given 
through the president or board of directors. No other 
notice willdo. Lounsbury v. R. R. Co., 49 Iowa 255. Even 
if it were permissible to serve the notice on an agent, it 
must be an agent having authority in relation to the sub- 
ject matter of the notice. Ang. & Ames on Corp., §§ 307, 
808; Story on Agency, (8 Ed.) § 140; Hayward v. Ins. Co., 
52 Mo. 191; Railroad Co. v. James, 22 Wis. 194; Congar v. 
R’y Co., 24 Wis. 157; Bank v. Payne, 25 Conn. 444; Blu- 
menthal v. Bank, 60 N. Y. 278, 296; Platt v. Axle Co., 41 
Conn. 255, 264. The service of notice was on the depot 
agent at Glasgow. It is not alleged that the scope of his 
authority embraced matters connected with the building 
of the road. The law does not recognize his authority in 
connection with such matters. A station agent’s duties 
are to receive and deliver freight and to make contracts 
for the transportation of freight and passengers. 2 Redf. 
Railways, (5 Ed.) 136; Sewing Mach. Co. vr. R’y Co., 70 Mo. 
572. He cannot be presumed to have had any authority 
in relation to the construction of the road. J/eDermott v. 
R. R. Co., 73 Mo. 516; Tucker v. R. R. Co., 54 Mo. 177; 
Brown v. R. R. Co., 67 Mo. 122; LPailroad Co. vr. Green, 68 
Mo. 169; Bank v. Hogan, 47 Mo. 472. Where the duties 
of a given agent are limited to a particular branch of the 
principal’s business, notice to him does not affect his prin- 
cipal, in the absence of a statute which so provides. Brew- 
ster v. R. R. Co., 5 How. Pr. 183; Flynn v. R. R. Co., 6 
How. Pr. 808; O'Brien r. Canal Co.,10 Cal. 343; Doty v. 
R. R. Co., 8 Abb. Pr. 427. That it would have been in- 
convenient to send the notice outside of Howard county, 
or even to the state of Illinois,‘is no answer to our posi- 
tion. If the statute is too harsh in its requirements, the 
legislature alone can modify its terms. It is a harsh pro- 
vision and one of doubtful wisdom, under which it is pos- 
sible that a railroad corporation may he held to pay twice 
and possibly three times for the construction of its road, 
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and in no case should such payment be exacted unless the 
planuff brings himself fully and technically within the 
statute. Rafter r. Sullivan, 13 Abb. Pr. 263 ; Davis v. Schuler, 
38 Mo. 26; City v. Brundage, 57 Ind. 265. 

2. ‘There is a defect of parties defendant. The peti 
tion discloses that the railroad sought so be charged with 
a lien, is an entirely different one from defendant’s line. 
It would, indeed, be an anomaly if the railroad of the 
Kansas City, St. Louis & Chicago Railroad Company could 
be charged with a lien and sold under execution in a pro- 
ceeding to which the Chicago & Alton Railroad Company 
alone was a party defendant. Philips Mech. Liens, § 399; 
Waldrof v. Scott, 46 Texas 1. 

3. Again, under the act of March 22nd, 1878, (Acts 
1873, p. 61.) before a sub-contractor can hold the owner 
liable for a debt due him by the principal contractor, he 
must serve notice of the fact of such indebtedness on such 
owner within twenty days after the performance of the 
work by him. No liability on the-part of the owner to 
pay the claim of a sub-contractor arises in the absence of 
such notice, and it is hardly to be presumed that it was in- 
tended by the act of March 21st, 1873, to make the prop- 
erty of a corporation or person subject to the payment of 
a debt to pay which there is not first established a legal 
liability and duty. The two statutes should be construed 
as in_pari materia. In order to constitute a personal lia- 
bility, the owner is entitled to the twenty days’ notice to 
enable him to protect himself by withholding from the 
principal contractor an amount sufficient to pay the sum 
named in the notice. After having thus created a liability 
on the part of the owner, the act of March 21st provides 
the sub-contractor with a‘means of enforcing his claim by 
charging it as a lien on the property of the owner, and 
protects him from loss by the insolvency of the owner. 

4. It was erroneous to render a personal judgment 
Philips Mech. Liens, §§ 10, 212, 305, 807, 447, 449; Conk- 
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right v. Thomson, 1 E. D. Smith 661; Waldroff v. Scott, 46 
Texas 1; Work v. Hall, 79 Ill. 196, 208. 





Chas. A. Winslow for respondent 


The statute is highly remedial and should receive a 
liberal construction. 63 Mo. 266; Putnam v. Ross, 46 Mo. 
837; Oster v. Rabeneau, 46 Mo. 595. The defendant being 
a foreign corporation, without any chief office or agent in 
this State, service on its depot agent must be held sufficient ; 
otherwise the execution of the statute meets with a serious 
obstacle at the outset. Plaintiff was reduced to the neces- 
sity of hunting up the chief officers in a foreign jurisdic- 
tion for the purpose of making the service, or of making 
it on such officers or agents as he could find within the 
jurisdiction. The whole policy of our legislation is against 
the idea that he was bound to make the service on the 
general officers in the foreign jurisdiction; and to so hold 
would render the execution of the law difficult and oner- 
ous. Notice given to the proper agent of a corporation is 
notice to the corporation. There is no other way to give 
it. Carr Spring Co. v. Rubber Co., 8 Blatch. 9. The stat- 
ute designates no method of making the service. In such 
a case, as in all cases where a statute requires a thing to be 
done without pointing out the mode of doing it, any 
method which accomplishes the object with reasonahle cer- 
tainty should be held sufficient. The mode of service 
selected by the legislature for serving original processes, 
in cases like this, was followed in serving the copy of the 
account on the defendant in this case. The statute provides 
for obtaining personal service on a foreign corporation, 
‘having an office or doing business in this State, by deliv- 
ering a copy of the writ and petition to any officer or agent 
of such corporation or company, in charge of any office 
or place of business.” R.S., § 8486. In view of the above 
rule, and the similitude of this statute, it is submitted that 
the mode of service adopted was sufficient as personal 
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service on the defendant, whether considered under the 
lien law alone, or in connection with section 3505. The 
station agent was a proper agent to receive the service, and, 
surely, no more practical or certain method of accomplish- 
ing the object of the statute could have been selected, be- 
cause these agents usually owe their positions to the 
promptness and fidelity with which they discharge their 
duties and report the daily transactions of their offices to 
the proper headquarters. A writ served in the same way 
would have been promptly reported, and so, undoubtedly, 
was the copy of the account served on the agent in this 
cease. The object of the notice is to enable the owner to 
keep back enough from the contractor to indemnify him- 
self. De Witt v. Smith, 63 Mo. 263. The requirement of 
notice within twenty days is no part of the lien act, and 
was never intended to secure a lien, but to fix a personal 
liability. Groves v. R. R. Co., 57 Mo. 304. 


Ray, J.—This was a proceeding to enforce the lien of 
a sub-contractor against a railroad company, under the act 
of March 21st, 1873, for work and labor performed in the 
construction of the road-bed mentioned in the petition. 
Laws 1873, p. 58. The suit was brought in the Howard 
circuit court in March, 1879. A demurrer was filed to the 
petition, which the court overruled, and the defendant de- 
cliniwg to plead further, a personal judgment was rendered 
against the defendant for the amount of the lien claimed, 
as well as a judgment enforcing the statutory lien against 
the property of the railroad, in the hands of the defendant. 
The petition, demurrer and judgment thereon constitute 
the record in the cause. Of these it is sufficient to state 
such parts thereof as are material and necessary to present 
the points raised by the demurrer and the judgment, as 
urged and discussed in the briefs and arguments of coun- 
sel. 
Ihe petition charges that the defendant is a corpora- 
tion, created under the laws of the state of Illinois, and is 
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the owner and operating the Kansas City, St. Louis & 
Chicago Railroad, within the State of Missouri; that de- 
fendant, through its agents, employes and contractors, 
built and constructed the said Kansas City, St. Louis & Chi- 
eago Railroad through parts of Howard and Saline coun- 
ties in this State; that plaintiff has a lien on said Kansas 
City, St. Louis & Chicago Railroad for work and labor per- 
formed, in the construction of its road-bed, by one J. 
Shanklin, under and in pursuance of a contract with said 
contractor of the defendant, for the construction of said 
road-bed aforesaid ; that there was due and unpaid to said 
Shanklin on said work and labor, after deducting all just 
credits and payments, the sum of $213.97, and that said 
Shanklin, for value, sold and transferred to plaintiff said ac- 
count for said work and labor, whereby plaintiff became 
sole owner of said demand ; that within ninety days after 
the completion of said work and labor, plaintiff filed in 
the office of the circuit clerk of the county of Howard 
aforesaid, (a county through which said Kansas City, St. 
Louis & Chicago Railroad is located,) a just and true ac- 
count of said claim and lien after allowing all just credits, 
etc.; and that within the said ninety days, plaintiff also 
served a copy of said account on the defendant, (the com- 
pany owning, having charge of, and operating said Kansas 
City, St. Louis & Chicago Railroad,) by delivering a copy 
of said account to Charles Rector, depot agent and in 
charge of the depot of the Chicago & Alton Railroad Com- 
pany, at Glasgow station in said county of Howard, the 
president or other chief officer of said corporation not be- 
ing found in said county at the time; that by virtue of the 
statute, in such case made and provided, he has a lien for 
the amount claimed upon the road-bed, etc., of said Kan- 
sas City, St. Louis & Chicago Railroad. Plaintiff there- 
fore asks judgment for said sum of $213.97, with interest 
and costs, and that a special execution issue therefor, to be 
levied out of the road-bed, etc., of said Kansas City, St. 
Louis & Chicago Railroad. 
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The grounds of the demurrer in substance were as 
follows: Ist, That the petition did not state facts suffi- 
cient to constitute a cause of action; 2nd, Because there 
was a defect of parties defendant, the Kansas City, St. 
Louis & Chicago Railroad being a necessary party toa 
final determination of the matters in controversy; 3rd, 
Because a copy of the account filed with the circuit clerk 
was not served on the defendant within ninety days after 
the pertormance of said work and labor; 4th, Because no- 
tice of said indebtedness of said contractor to said laborer 
was not given to defendant within twenty days after the 
performance of said work and labor. 

The objection to the judgment rendered is, that it con- 
tained a personal judgment against the defendant, for the 
amount of indebtedness claimed against the contractor, in 
addition to the judgment enforcing the statutory lien of 
the laborer against the road-bed, ete., of said railroad, in 
the hands of the defendant. . 

The provisions of the act of March 21st, 1873, above 
mentioned, are incorporated into the Revision of 1879, be- 
ginning with section 8200 and ending with section 3216. 

Section 3200 of the Revision provides that: “All per- 
sons wl.o shall do any work or labor in constructing or 
improving the road-bed, rolling stock, station houses, de- 
pots, bridges or culverts of any railroad company, incor- 
porated under the laws of this State, or owning or operat- 
ing a railroad within this State, and all persons who shall 
furnish tics, fuel, bridges, or materials to such railroad 
company, shall have, for the work and labor performed, 
and for the materials furnished a lien upon the road-bed, 
station houses, depots, bridges, rolling stock, real estate 
and improvements of such railroad, upon complying with 
the provisions hereinafter mentioned ; provided such work 
and labor is performed, and such materials are furnished 
under and in pursuance of a contract with such railroad 
company, its agents, contractors, sub-contractors, lessees, 
trustees or construction company organized for the uses 
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and purposes of such railroad company, or having in charge 
the building, construction or improvement of such railroad 
or any part thereof.” 

Section 3202 enacts, among other things, that: “It 
shall be the duty of all persons claiming the benefit of such 
lien, within ninety days next after the completion of the 
work or after the materials were furnished, to file, in the 
office of the circuit clerk of any county through which 
said railroad is located, a just and true account of the 
amount due, after all just credits have been given, which 
account shall state the amount claimed as due, the general 
nature, etc., * * and it shall be the duty of all 
persons claiming said lien, within said ninety days, to serve 
a copy of the above account on the person or corporation 
owning or operating or having charge of said road or of 
the property to which said lien attaches.” 

Section 3206 requires that: “Any person or corpora- 
tion owning or operating the railroad to which said lien 
may apply shall, in each instance, be made a party defend- 
ant in all suits for enforcing said liens; but it shall not be 
necessary to make the party with whom the contract was 
made for doing the work and labor, or for furnishing the 
materials, a party defendant in such suit; but such party 
or parties may, at the option of the plaintiff, be made par- 
ties defendant, in which case process may be awarded and 
served, as other writs of summons, in any county in this 
State.” 

The demurrer raises the construction of these sections 
of the statutes, being sections 1, 2 and 7 of the act of March 
21st, 1873, and the sufficiency of the petition thereunder. 
Besides that, as will be seen in the progress of this opinion, 
the construction of section 2 of the act of March 24th, 
1870, being section 790 of the Revision of 1879, is also in- 
volved by this demurrer. Laws 1870, p. 90. The con- 
struction of sections 8208 and 3211 of the Revision, as 
will be seen hereafter, is involved in the nature of the judg- 
ment rendered after overruling the demurrer. 
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In the first place, let us consider the leading objection 
to the petition which has been pressed upon our attention, 
1 LIENS AGAINer and which may be regarded as the control- 
perky all ling question in the case—that is, the suffi- 
station agents. cjency of the service of the copy of the ac- 
count provided for in section 8202, upon the defendant in 
this cause. 

It is contended, for the defendant, that the require- 
ment of this service is not only a matter of substance, but 
that it must be strictly complied with to impart efficacy to 
the plaintiff’s lien ; that when, as in this case, the manner 
of the service is not prescribed by the statute requiring the 
notice and conferring the lien, the rule is that the service 
must be actual and personal; that, when the defendant, as 
in this case, is a corporation, the service can only be given 
through its president or board of directors, or upon one of 
its agents having in charge the construction of the railroad 
in question and whose business it is to look after matters 
of this sort, and that, as this corporation is a foreign cor- 
poration, with its president and board of directors non- 
resident, the service upon it, “ by delivering a copy of said 
account to Charles Rector, depot agent in charge of thie. 
depot of the Chicago & Alton Railroad Company, at Glas- 
gow station in Howard county, Missouri,” etc., as set out 
in the petition, is not sufficient to fix and attach the lien 
to the road-bed, ete., of the railroad in question, since said 
Rector was at most, a mere agent of said company whose 
business and duties had no connection with the construc- 
tion of said railroad and appertained to matters altogether 
foreign thereto. 

The question is not without difficulty. The mode and 
the manner of the service of such a notice, as well as the 
party upon whom it may be mace, have been the frequent 
subject of much and varied discussion in the books and 
authorities treating upon this and kindred questions, 

Wade on the Law of Notice, in section 1293, uses this 
language: “No step*taken in any proceeding, which has 
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for its object the giving of notice of any thing done, or to 
be done in the past, the present or the future, in the course 
of practice in the courts, is of greater, or perhaps equal 
importance to that of serving notice upon the party to be 
atiected by the proceeding.” In section 1301, he remarks 
that: “In determining upon whom service should be 
made, the courts have had to meet questions somewhat 
difficult of solution. * . And even a summons, 
citation or original notice may be, under. some circum- 
stances, served upon an agent, with a stronger probability 
of conveying information to the principal than would arise 
trom constructive service upon the principal himself, by 
means of publication in a newspaper, or posting written or 
printed notices upon court-house doors, at school-houses 
and road-crossings.” In section 1302 the same author 
states the matter thus: ‘ Original process may, under cer- 
tain circumstances, be legally served upon the agent of the 
party to be affected by the proceeding ; as when such purty 
is a corporation, foreign to the jurisdiction of the court 
from which the summons issues, but doing business and 
having its interests represented by an agent or manager 
within such jurisdiction. However, the power of obtain- 
ing jurisdiction by this kind of service arises from the 
non-residence of the corporation notified, rather than from 
its corporate character; for scrvice upon the official repre- 
sentative of a domestic corporation, though equally valid, 
is not regarded as a service upon an agent but upon the 
corporation itself. It is a resident of the state or territory 
where it is incorporated, in the sense that it has all the 
local habitation it can have,there and nowhere else. It 
can only be reached personally by serving those who exer- 
cise its powers and perform its functions, and when its 
officers and directors act beyond the limits of the state by 
whose authority they were created a body corporate, they 
become merely agents of the corporation. When they are 
exercising their authority in the state where they were in 
corporated, they are for the purpose of service of process, 
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the corporation itself; therefore, service upon them is per- 
sonal service.” In section 1309, this author uses this fur- 
ther language: ‘Upon what particular officer of a cor- 
poration, or upon what class of officers, process or other 
form of notice may be served in proceedings against the 
corporation, is generally regulated by statute in the differ- 
ent states, and by act of congress in such cases as arise in 
the federal courts. They include directors, presidents, sec- 
retaries, treasurers, managing agents, and a multiplicity of 
other official representatives, too numerous and too diverse 
to admit of enumeration. The managing agent is recog- 
nized by the courts, both federal and state, as a proper per- 
son to serve in such cases.” 

The same author, in section 672, remarks that: “The 
rule of Jaw that charges the principal with notice of every 
fact coming to the knowledge of his ageni, which is con- 
nected with the business in which the agent is employed, 
may be tersely expressed thus: ‘ Notice to an agent is no- 
tice to the principal.’” In section 673 the author remarks 
that: ‘“Itis true, that, for all the purposes of the business 
to which the agency applies, the agent stands in the place 
and stead of the principal, and the knowledge which he 
acquires in connection with the particular business of the 
principal, in which such agent is engaged at the time, will 
be attributed to the principal, whether in fact communi- 
cated or not.” In section 674, he adds that: “As we 
lve seen in the next preceding title that whether the 
principal is bound by contracts entered into by the agent, 
depends upon the nature and extent of the agency, so does 
tlie effect upon the principal, of notice to the agent depend 
upon the same conditions.” 

With this exposition and these citations of the gen- 
eral law applicable to questions of this sort, let us see how 
they affect the case at bar; and to what extent if at all, 
they are modified by the act in question authorizing the 
lien, or by the special provisions of our statutes, conferring 
jurisdiction upon foreign corporations owning, leasing, 
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building or operating railroads within the State, and regu- 
lating the manner of service of both legal process and 
notice, necessary and proper alike to fix the lien itself and 
to enforce the same, by due course of law, as attempted by 
this proceeding. 

The manifest object of the legislature in the enact- 
ment of the law of March 21st, 1873, was to protect con- 
tractors, sub-contractors and laborers in their claims against 
railroad companies, contractors and sub-contractors for 
work and labor performed, and material furnished, in the 
construction of railroads; and at the same time enable said 
railroad companies to protect themselves against such liens, 
by withholding from the defaulting contractors or sub- 
contractors the pay due them, until they had settled up 
and paid sueh sub-contractors or laborers the amount so 
claimed and due and so secured by said lien. This being 
the purpose of the enactment, it should be so construed as 
to effect and not defeat these just and beneficent objects, if 
it is possible so to do, according to the accepted rule of 
construing statutes. 

In the case of De Witt v. Smith, 63 Mo. 263, this court, 
in construing the mechanics’ lien law, after which, to a 
great extent, the act in question was modeled, used this 
language: “The courts, at one time, were inclined to - 
hold that the enactments for mechanics’ liens were in dero- 
gation of the common law, and their provisions should, 
therefore, be construed strictly against those who sought 
to avail themselves of their benefits. But the better doc- 
trine now is, that these statutes are highly remedial in 
their nature and should receive a liberal construction to 
advance the just and beneficent objects had in view in their 
passage. Their great aim and purpose is to do substantial 
justice between the parties, and this should never be lost 
sight of in giving them a practical construction.” 

_ The 8th section of the act, being section 3207 o the 
Revision, provides that: ‘The pleadings, practice, proc- 
ess and other proceedings in cases arising under this article 
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shall be the same as in ordinary civil actions and civil pro- 
ceedings in circuit courts, except as herein otherwise pro- 
vided; the petition, among other things, shall allege the 
facts necessary for securing a lien under this article, and 
a description of the property charged therewith.” The 
service of the copy of the account, provided for by the 3rd 
section of that act, being section 3202 of the Revision, is at 
least, a proceeding arising under this act; and under the 
liberal rule of construction approved in the case of De Witt 
v. Smith, 63 Mo. 263, above cited, may well be embraced 
by the terms, “ordinary civil actions and civil proceed- 
ings” contained in said section 8 above quoted. ‘To limit 
said phrase in said section to proceedings arising in circuit 
courts during the progress of a suit, and to exclude a “pro- 
ceeding” in cases arising under that act and before the 
institution of the suit, to say the least of it, is to adopt a 
strict and rather technical rule of construction, at variance 
with the doctrine laid down in 63 Mo. 263, supra, and cal- 
culated to defeat the manifest object of the act in question. 
If this is a “proceeding ” within the purview of section 
8 of the act in question, its service should be that of any 
ordinary notice arising in the progress of a cause, in other 
civil cases, and that mode of service is upon the party or 
his attorney, by delivering to such party or attorney a copy 
of such notice. R.S., § 3505. 

The act in question, it is apparent, embraces foreign 
as well as domestic corporations, and recognizes their right 
to be here and to own, lease, build and operate railroads 
within this State, and subjects them to the like liens, no- 
tices and process, with the like mode of fixing and enforc- 
ing said liens, and serving and executing said notices and 
process, as pertain to domestic corporations. 

The question arises just here: How came this foreign 
corporation in this State? By what authority does it claim, 
own, lease, build or operate a railroad within this State ? 
The answer to this question is found in the act of March 
24th, 1870. Laws 1870, p. 89. The 2nd section of that 
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act, being section 790 of the Revision of 1879, provides 
and authorizes such a foreign corporation to own, lease, 
construct and operate such a railroad within the State, as 
is charged in this petition. And that act also, in the latter 
clause of said section (790) makes said foreign corporation 
subject to all regulations and provisions of law governing 
domestic corporations and liable for all violations of any 
of the laws of the State, with capacity and liability to sue 
and be sued in all cases and for the same causes and in 
the same manner as corporations chartered by the laws of 
this State; and the last clause of said section expressly 
requires such corporations to “establish and maintain an 
office or offices at some point or points on the line of its 
road so leased or constructed or operated, at which legal 
process and notice may be served, as upon railroad corpo- 
rations of this State.”’ The office or offices thus established 
and maintained by such foreign corporations, and the per- 
son or persons in charge thereof, whatever other duties 
they may perform, or may be assigned to them by their 
principal, become, by express statute, the official represent- 
atives of such corporations for the purpose of being served 
with all legal process and notice, necessary and proper 
either to confer jurisdiction upon our courts or to found a 
right or to fix a lien, to the same extent and in the same 
manner as far as practicable, as domestic corporations are 
made liable by statute for similar purposes. 

Wade on the Law of Notice, in section 1305, treating 
of a kindred subject, uses this language: “ ‘There can be 
no doubt of the justice of the very temperate provisions 
interposed by the legislative bodies of the states for the 
protection of their own citizens. To require a non-resi- 
dent corporation to submit to the local jurisdiction of the 
court, where it undertakes to transact business, is simply 
to place it, as near as may be, on an equal footing with do- 
mestic corporations and resident individuals who may be 
its rivals for publie patronage. It wou!d be eminently 
unjust to compel the states to grant to non-residents the 





& 

















OCTOBER TERM, 1882. 174 





Morgan vy. The Chicago & Alton Railroad Company. 








same privileges, immunities and rights as are enjoyed by 
their own citizens, and then deprive the latter of the same 
power of enforcing contracts against the foreigners, as they 
might exercise against resident persons and corporate 
bodies.” 

This language is eminently applicable to the statutory 
provisions contained in the acts of 21st of March, 1873, 
and 24th of March, 1870, now under consideration, when 
applied to the case above. By operation of suid statutes, 
such corporations, in some sense, become domesticated, and 
they are no longer treated as wholly foreign, and their 
officers and agents, having in charge such offices so estab- 
lished and maintained in this State, are no longer treated 
and held as mere agents of such corporation, but for the 
purpose of service of process or notice, they are the cor- 
poration itself, in the same sense and to the same extent 
as corporations chartered by the laws of this State. Fuarns- 
worth v. The Alton & St. Louis R. R. Co, 29 Mo. 78; St. 
Louis v. Wiggins Ferry Co., 40 Mo. 580. 

A corporation can only be reached personally by serv- 
ing those who exercise its powers and perform its functions, 
and when, as in the case at bar, the corporation is a for- 
eign one, (with its president, chief officers and board of 
directors confessedly non-resident,) but owning, leasing, 
building or operating a railroad within the State, the per- 
sons in charge of said offices are the persons exercising its 
powers and performing its functions within this State, so 
far at least as to render them amenable to the jurisdiction 
of our courts for all the purposes of these two statutes. 
These acts are in pari materia, and are to be read and con- 
strued together, as if they formed parts of the same stat- 
ute. Potter’s Dwarris on Statutes and Constitutions, p. 
145. 

We think, therefore, that the term “ notice” men- 
tioned in the last clause of section 2 of the act of March 
24th, 1870, being section 790 of the Revision, may very 

well be held to include all notices of whatever kind, whether 
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original or mesne, that may become necessary or proper 
to be served upon such a corporation, whether its object 
be to found a right, confer a lien, or simply to notify the 
corporation of some ordinary step occurring in the progress 
of a cause in court. Any other construction would fail to 
accomplish the manifest and declared object of the act in 
question. Its purpose is to render such corporations in 
all particulars amenable to our jurisdiction and laws, the 
same as domestic corporations, including the law of notice, 
wherever and for whatever object the same might become 
necessary or proper. The service of the copy of the ac- 
count, mentioned in section 3 of the act of March 21st, 
1873, being section 3202 of the Revision of 1879, is a 
“ proceeding” arising in a case under that act, and its ob- 
ject being to notify the party in question, we see no reason 
why the manner of its service should not be governed by the 
same rule of construction. In such cases as the one at bar, 
such persons in charge of said offices, under the statute in 
question, become the official representatives of such cor- 
porations for the purpose of serving process or notice; 
and service upon them is service upon the corporation it- 
self, and, of course, both actual and personal. 

In such cases also, the statute makes them the proper 
party to be served, irrespective of the nature of the busi- 
ness and character of the duties otherwise assigned to 
them by their employer, the foreign corporation in ques- 
tion. 

The substance of this provision of the act of March 
24th, 1870, was afterward, in part, incorporated into the 
Revision of 1879, as the 4th subdivision of section 3489 of 
the practice act. 

The objection that there 1s a defect of parties defend- 
ant, is not well taken. Under section 7 of the original act, 
2. ———:_ enforce. being section 3206 of the Revision, whatever 
severalowners. interest the person or corporation owning or 
operating the railroad in question to which the lien ap- 
plies, had, will certainly be affected and bound by this 
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proceeding, judgment or sale thereunder. If the railroad 
company, whose road is thus owned, leased or operated, 
has any interest or ownership therein, that interest or own- 
ership whatever it may be, will not be affected or bound 
thereby, unless it is made a party. That is all. 

The objection, that notice of said indebtedness of said 

contractor to said laborer, was not given to defendant within 
®. nanposne: per twenty days after the performance of said 
favor of sub-con- work and labor, has no application to the 
ete. cause of action presented by the petition. 
This is a proceeding to subject the road-bed in the hands 
of the defendant to sale, to satisfy the amount of plaintiff’s 
lien, and not to render the defendant personally liable 
therefor, as is contemplated and may be done under section 
787 of the Revision of 1879. The petition, in some par- 
ticulars, is not as explicit as it might be, but substantially 
states a cause of action under the act in question, and we, 
therefore, find no error in the action of the circuit court 
in overruling said demurrer. 

But, as before remarked, the record shows that a per- 
sonal judgment was thereupon, rendered against the de- 
4—:—. fendant for the amount of plaintiff’s said 
lien. This part of the judgment is objected to and is 
manifestly erroneous. Section 9 of the original act, being 
section 3208 of the Revision, expressly declares that no per- 
sonal judgment shall be rendered in a proceeding like this, 
except as against such defendants as might be sued thereon 
in ordinary actions at law. This defendant, not being a 
party to the contract between the laborer and the con- 
tractor in question, was not personally liable and could not 
be sued thereon in an ordinary action at law, unless he 
was notified within twenty days and made so, as provided 
by section 787 aforesaid, and this was not pretended in this 
ease. Section 3211 is limited to cases where for some 
reason, the defendant is personally liable, such as where he 
is a party to the contract, or made liable thereon under 
section 787 aforesaid, and has no application to a case like 
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the one at bar, where a judgment enforcing the statutory 
lien is alone authorized. For this reason, that part of the 
judgment making the defendant personally liable for the 
amount of plaintiff’s lien is erroneous, and to that extent 
the judgment of the circuit court is reversed, and the judg- 
ment thus modified will be entered here, such as the law 
requires, and the plaintiff will pay the costs of the appeal. 
Philips v. Stewart, 69 Mo. 149; Kritzer v. Smith, 21 Mo. 302. 
All the judges concur. 


Suerwoop, C. J.—I concur in the result, and base my 
concurrence on the state of the pleadings. Jloven and 
Henry, JJ., concur in this. 


In the case ofe Devereux against the same defendant, decided at 


the same time as the foregoing case, the judgment was subjected to the 
same modification, Ray, J., delivering the opinion. 


SmitH, Appellant, v. STOKEs. 

Practice. The trial court having directed a verdict for defendant, this 
court reverses the judgment, holding that there was evidence given 
on the part of the plaintiff which should have been submitted te 
the jury. 


Appeal from DeKalb Circuit Court—Hon. Jos. P. Gruss, 
Judge. 


REVERSED. 
Wm. Henry for appellant. 
Ramey & Brown for respondent. 


Henry, J.—This suit omginated in a justice’s court in 
DeKalb county, and was to recover damages for an alleged 
trespass committed by defendant in hauling from or near 
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his premises two dead hogs and depositing them in plaint- 
iff’s field. Defendant had a judgment in the justice’s 
court, and on appeal by plaintiff to the circuit court, de- 
fendant again obtained a judgment, from which plaintiff 
appeals to this court. 

From the evidence it appears that the defendant di- 
rected his two minor sons to haul the hogs away and de- 
posit them in his own field, but, in disregard of his order, 
his sons took them into plaintiff’s field and left them there, 
and the question to be determined was whether this was 
done with defendant’s previous knowledge and approval. 

For plaintiff, D. M. Allen testified that he had a con- 
versation with defendant after the trial of the cause before 
the justice of the peace; that it occurred in witness’ field, 
and was as follows: Defendant asked witness why he was 
not at the trial; witne’s replied that he did not know much 
about the case, only that he saw the hogs there, in plaint- 
iff’s field; defendant then said that he did not deny that 
his hogs were there; that Jim took them there; that Jim 
said their corn was only checked one way, and that it 
would tear down the corn to take them through, and that 
he would: take them up there; stated that he told Jim to 
take the hogs down to the lower edge of his field, but he 
took them into Smith’s field after he left and went to Cam- 
eron. 

This evidence, if it did not directly establish the fact 
that defendant knew that Jim intended to leave the hogs 
in plaintift’s field, certainly tended in that direction. If it 
is a question, on this testimony, whether his son told de- 
fendant before he took the hogs to plaintiff’s field of his 
purpose to do so, it was certainly one for the jury and not 
for the court to determine. The court instructed the jury 
that “under the evidence they must find for defendant,”’ 
and therein we think committed error, and the judgment 
is, therefore, reversed and the cause remanded. All con- 
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Tur State v. Norton, Appellant. 


1. False Pretenses. Form of indictment approved. 

2. - Ina prosecution for obtaining money by means of a bogus : o 
bond, it is error for the court not to submit to the jury the question 
whether the act charged was done with intent to cheat and defraud. 








: EVIDENCE. In such a prosecution an experienced officer of 
police may properly give his opinion as to whether the bond isa 
© genuine or bogus instrument. 


Appeal from Jackson Circuit Court.—Hon. 8. H. Woopson, 
Judge. 


REVERSED. 


Indictment for unlawfully and feloniously obtaining 
from one Calvin Morris the sum of $100, as the indictment 
alleged “ by means and by use of a cheat and a fraud, and 
a false and fraudulent representation, and false pretense, 
and confidence game, and a false and bogus check and in- 
strument or bond” with intent to cheat and defraud said 

“Morris. The trial court instructed the jury that if the 

defendant did obtain the confidence of Morris and did then 

i and there obtain and receive from said Morris $100 be- 

longing to said Morris, by means and by use of a cheat and 

a fraud, or false and fraudulent representation or confidence 

game, or a false or bogus check or instrument or bond, 

then they should find the defendant guilty as charged in 
the indictment, and assess his punishment, etc. 


J.W. Beebe for appellant. 


The intent to cheat and defraud is a part of the stat- 
utory definition of the offense for which appellant was in- 
dicted, and is the very essence of it. Every act described 
| in the instruction may be committed without a guilty in- 
tent. But the instruction proceeds upon the theory that 
! if the act is found to have been committed then the guilt 
of the accused follows as a necessary presumption of law. 
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This was manifest error, for the question of guilty intent 
is a question of fact for the jury, and must in all cases be 
submitted to them. Arch. Crim. Plead. and Prac., (7 Ed.) 
387; State v. Stewart, 29 Mo. 419; State v. Scott, 48 Mo. 425; 
State v. Horner, 48 Mo. 522; Stokes v. People, 53 N. Y. 179; 
Brown v. People, 16 Hun. 535; State v. Fancher, *71 Mo. 
460; 1 Whart. Crim. Law, (7 Ed.) 712; Owens v. Rector, 
44 Mo. 389; Ross v. Crutsinger, 7 Mo. 245; State v. Matthews, 
20 Mo. 55; Reg. v. Dearing, 20 L. T. N. 8. 680; 17 W. R. 
807; 11 Cox ©. C. 208; Reg. v. Waller, 10 Cox C. C. 360; 
Rojas v. State, 8 Texas App. 740; Rex v. Horner, 1 Leach 
C. C. 270: Ham v. Barrett, 28 Mo. 388. 


D. H. McIntyre, Attorney General, for the State. 


There was no error in the instruction. The words 
‘*‘ cheat” and “defraud” necessarily imply the evil intent. 
People v. Herrick 13 Wend. 91. Nor was there error in 
receiving the evidence of Speers as to the value and char- 
acter of the bond. It was necessary to prove these as 
much as to prove that the tools employed in effecting the 
opening of a safe or the entrance to a house are burglars’ 
tools, or that the instrument used in making a felonious 
assault is « deadly weapon. 


I. 


Suerwoop, C. J.—The defendant was indicted under 
section 1561, Revised Statutes 1879. The indictment is 
good, and is in form heretofore approved by this court. 
State v. Fancher, 71 Mo. 460; State v. Connelly, 73 Mo. 235. 


Il. 


It is very clear that the court when instructing the 
jury should have submitted the point as to whether the 
acts charged in the indictment, and testified to at the trial 
were done “with intent to cheat and defraud.”’ The ob- 
taining of money or property with such intent is the very 
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gist of the offense. State rv. Fancher, supra. Without such 
intent there can be no violation of the statute. If there 
could be, then with equal propriety could it be claimed, 
that taking the goods of another without larcenous intent 
would constitute the crime of theft. If any support were 
required for so obvious a position, the authorities cited by 
defendant’s counsel could abundantly furnish it. 


IIT. 


There was no impropriety in permitting Chief of Po- 
lice Speers to testify what he knew touching the bogus 
bond used by the defendant in perpetrating the offense 
charged. In testifying about that instrument and others 
of its class, he said among other things: “It is an instru- 
ment gotten up in Chicago expressly for the use of con- 
fidence men in working their games.” The witness seems 
to speak from his own knowledge of the matter and not 
from mere hearsay or rumor, and his testimony was, there- 
fore, clearly competent. And if he did not speak from his 
own knowledge, it was a very easy thing to have ascer- 
tained this by cross-examination. 

And his long experience on the police force at Kansas 
City, certainly would enable him, as his testimony showed, 
to determine whether the bond offered in evidence was 
valuable or was merely a “ bogus bond,”’ such as are usually 
employed by a certain class of criminals called “confidence 
men,” to effect their nefarious purposes. The testimoay of 
Speers in this regard, arising as it did from his experience 
in regard to such instruments, was certainly as competent 
as if he had been testifying in a proper case with respect 
to a tool alleged to be a burglarious one. Nothing is more 
common or competent than the introduction of such testi- 
mony. Greenwell v. Crow, 73 Mo. 638. 

For the error committed in failing to instruct the jury 
in the particular heretofore mentioned, the judgment will 
be reversed and the cause remanded. All concur. 
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REVERSED. 


In the State v. O’ Brien, decided at the same time as the foregoing 


case, the judgment was reversed for the same reason, SHERWOOD, C. J. 
delivering the opinion of the court. 





Tue Kansas City, St. Lovis & Cutcago RamRoap Company, 


Appellant, v. FARRELL. 


Roads: DAMAGES FOR oRsTRUCTIONS. Where adjoining proprietors 
by agreement closed a dedicated highway, and in place of it opened 
aroad upon another site; Held, that whether the road so opened 
was a public highway ora private right of way, they and those 
claiming under them had such an interest in it as entitled them to 
recover damages from a railroad company crossing it in such a man- 
ner as to obstruct its free use. 

Instructions. This court cannot reverse for failure to give an in- 
struction, however correctly it may declare the law, where there is 
no evidence preserved in the record to support it; nor on the other 
hand will it reverse for the giving of an instruction which, because 
of the absence of such evidence, could not have harmed the appel- 
lant. 

Admissions, as Evidence: compromise. Admissions made by a 
party to a controversy to a third person under the impression that 
he is the representative of the adverse party and is endeavoring to 
effect a compromise of the controversy, are not admissible in evi- 
dence against the party making them, though the impression be an 
erroneous one. 

Damages Voluntarily Incurred. A railway company being 
about to erect a bridge over its road at a road-crossing, the present 
plaintiff who was interested in the road, objected, and requested 
that it make instead a grade-crossing. Afterward he changed his 
mind and when the grade-crossing was half made demanded a 
bridge, which the company refused to build. In an action against 
the company; Held, that the plaintiff could not recover the addi- 
tional damage resulting to him in consequence of the company hav- 
ing made a grade-crossing instead of a bridge. 


Appeal from Jackson Cireuit Court.—Llon. 8. H. Woopson, 


Judge. 
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i | Gates § Wallace for appellant. 


If there are peculiar benefits, which defendants’ land 
derives from the road, then certainly they should be con- 
sidered, although some of his neighbors, whose lands are 
also taken, should likewise be benefited ; and the rule is 
thus explained by the first instruction asked for by plaintiff, 
and which the court refused to give. Garnett v. St. Louis, 
25 Mo.505; L.f F. P. RB. Co. v. Pickett, 25 Mo. 535; Newby 
v. Platte Co., 25 Mo. 258; Pacifie R. R. Co. v. Chrystall, 25 
Mo. 544; Lee v. R. R. Co.,53 Mo. 178. The defendants 
having no permanent or substantial right to the pass-way 
cressed by plaintift’s railroad, were, therefore, not entitled 
to any damages on this account, and plaintiff’s second in- 
struction should have been given. Bachelder v. Wakefield, 
8 Cush. 243, 251; Mulford v. Pratt, 4 Pick. 222; Gayetty 
v. Bethaum, 14 Mass. 50; Tickel v. Brown, 4 Ad. & E. 369; 
Hall v. McLeod, 2 Mete. (Ky.) 98; Polly v. McCall, 37 Ala. 
20; Dodge v. McClintock, 47 N. H. 387; Holdane v. Cold- 
spring, 23 Barb. 103; People v. Jackson, 7 Mich. 432; Peo- 
| ple v. Tilman, 12 Mich. 400; Fuhr v. Dean, 26 Mo. 116; 
| Washburn on Easements, (3 Ed.) 5, 6, 24, 133, 182. A 
licensee can maintain no action, and is entitled to no dam- 
| ages because his enjoyment is interfered with by a third 
party. Commissioners v. Wood, 10 Pa. St. 97; Ottawa Gas 
Co. v. Thompson, 39 Ill. 598; Hill v. Tupper, 2 H. & Colt. 
121; Ackroyd v. Smith, 10 C. B. 164; Washburn on Ease- 
ments, 688. The court should have permitted witness 
Massie to testify as to the admissions of the defendant as 
to what the defendant considered he was damaged by the 
railroad, and in what his damages consisted. Massie was 
not trying to effect a compromise. Ashlock v. Linder, 50 
Ill. 169; Springfield v. Schmook, 68 Mo. 394. 


Comingo & Slover for respondents 


The instructions given by the court cover the whole 
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case, and correctly declare the settled law of this State on 
that subject. Newby v. Platte Co., 25 Mo. 258, 505, 515; 
Lee v. R. R. Co., 5% Mo. 178; Hannibal Bridge Co. v. 
Schaubacker, 57 Mo. 583; Mississippi Bridge Co. v. Rung, 
58 Mo. 491. The testimony of Massie, offered to prove 
the statements of Joseph Farrell made at the time Massie 
was trying to effect a compromise between the appellant 
and respondents as to the right of way, was inadmissible 
generally, and especially against the respondent Celia Far- 
rell, the owner of an undivided half of the farm. 2 Whar. 
Ey., § 1090; Ferry v. Taylor, 33 Mo. 323. . Appellant’s sec- 
ond instruction is not the law, and if it were, there is no 
evidence in the case to support it. All of the witnesses 
testified that the lane or passage-way had been, by consent 
of all the owners of property @djoining it, open to, and 
used by the public since 1860, and hence is a public high- 
way. State v. Wells,70 Mo. 687 ; State v. Culver, 65 Mo. 607; 
State v. Walters, 69 Mo. 463. 


Henry, J.—This was a proceeding under the statute, 
to appropriate for right of way for plaintiff’s road, a por- 
tion of defendants’ farm. Commissioners were appointed 
who allowed defendants $400. They filed exceptions to 
the commissioners’ report, and in March, 1879, there was 
a trial by jury, who allowed defendants $800, and from the 
judgment on that verdict, plaintiff has appealed. The fol- 
lowing facts were established by the evidence: Defend- 
aunts’ farm consists of sixty-one acres under fence, and lies 
about one and a quarter miles from the town of Independ- 
ence, Missouri. The plaintiff’s road makes a eut through 
the land, thirteen feet deep where it enters the land and 
about nineteen feet deep just north of the dwelling. It is 
less than fifty feet from the dwelling house to a right of 
way claimed by defendants, which is the only approach to 
the house from the public road, and is crossed by plaintift’s 
road. This approach is a lane which has been used by 
those owning the lands west of it, and whoever else had 
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occasion to pass over it, since 1860. An application to the 
county court of Jackson county to have it declared a pub- 
lie county road, had been refused, and in the language of 
one of the witnesses, Mr. Proctor, “ it had no legal status,”’ 

It seems that in 1860, the heirs of Wood Noland owned 
a tract of land, embracing what is now known as the Hig- 
bee tract, and laid it off in eleven lots, six of which, from 
one to six inclusive, were purchased by Higbee, and by the 
plat, which was duly acknowledged and recorded by the 
said heirs, a street forty feet wide was reserved between 
lots 2, 3,4 and 5, running to the public road east. Shortly 
after Higbee purchased his lots, he proposed to Noland, 
who owned the balance of the lots, and Wm. B. McBride, 
who owned the land lying west of and adjoining the Noland 
tract, including the Farre# tract, to close up the street 
reserved and open one of equal width on the west side of 
his land between him and Noland and McBride, giving 
them an out-let to a county road running east and west. 
They agreed to the change, and it was thus made. Less 
than one-third of an acre, of defendants’ land was taken 
by the plaintiff for its road. Defendants’ damages were 
variously estimated by their witnesses at from $700 to 
$1,100. Plaintiff’s witnesses testified that defendants had 
sustained no damage from the construction of the road 
through their land. 

For defendants the court gave the following instrue- 
tion: 

1. In estimating the damage to the land in contro- 
versy, the jury will consider the quantity, quality and value 
of the land taken or damaged by the railroad company, 
and the damages to the whole tract by reason of the con- 
struction of said road and the running of the same through 
it in the usual and ordinary manner, and deduct from these 
amounts the benefits, if any, peculiar alone to said tract of 
land arising from the running of said railroad through the 
same; and by peculiar benefits to that land, is meant such 
benefits as that land alone derives from the location of said 
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road through it, as are not common to the other lands in 
the same neighborhood. 

2. If the jury believe from the evidence that the de- 
fendants’ farm has been injured by the plaintiff’s railroad 
running through it, but owing to the benefits that said land 
enjoys in common with other land in the same neighbor- 
hood derived from said railroad, the defendants’ farm is 
worth as much or more after said road passes through it 
as before, and they further believe there are no benefits 
peculiar to said land, then they will find for the defend- 
ants and estimate their damages by considering the value, 
quantity and quality of land taken by the plaintiff for 
right of way and the full damages to the whole farm by 
reason of the construction of said road and the running of 
the same through it. 

3. Although the jury may believe from the evidence 
that the farm of defendants has been benefited by the 
location of plaintiff’s railroad across it, yet unless they be- 
lieve from the evidence that said farm enjoyed a special or 
peculiar benefit not enjoyed in common with other lands 
in the neighborhood, they will find for the defendants, and 
assess their damages at such sum as they may believe from 
the evidence they have sustained by the location and con- 
struction of said railroad across their farm, not exceeding 
the amount claimed by the defendants. 

4, Ifthe jury believe from the evidence that the 
road or lane by which defendant Joseph Farrell has access 
to the lands described in the petition, reply and exceptions 
in this cause, has been opened to the public and in the un- 
interrupted use of the public for the purpose of travel 
since the year 1861, and that it was opened as such by 
Chas. Higbee, the then owner of the land on which it is 
located, or was opened by his request or permission, and 
used as aforesaid in lieu of the street laid out and desig- 
nated in the plat of the subdivision of the Noland farm 
read in evidence and dedicated by said plat as a strect, and 
that said street has, during said time, been inclosed and oc- 
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eupied by said Higbee and those claiming under him, they 
are instructed that these facts are sufficient to constitute, 
and do in law constitute, said road or lane a public high- 
way. 

The following asked by plaintiff were refused : 

1. In estimating the damages to the land in contro- 
versy, the jury will consider the quantity and value of the 
land taken by the railroad company for a right of way, 
and the damages to.the whole tract by reason of the road 
running through the same, and deduct from these amounts 
the benefits, if any, peculiar to said tract, arising from said 
road; and these benefits are not such asthe defendants 
enjoy in common with their neighbors whose lands are not 
taken by said plaintiff for its railroad. 

2. If the jury believe from the evidence that the 
passage-way on the east of defendants’ place and leading 
to the public road was formerly a part of the Noland farm 
and was owned in the latter part of the year 1860 or 1861 
by one Higbee, and in the year 1860 or 1861 said Higbee 
gave permission to one McBride, who then owned the place 
now owned by defendants, to use the same as an out-let 
from said defendants’ place and the same has since that 
time and is still so used by the defendants; and if the jury 
further believe that said Farrell never acquired a title to 
said passage-way by deed, and the same was not used as a 
passage-way before April 7th, in the year 1860, then the 
jury are instructed, that the defendants, Joseph and Celia 
Farrell, have no right to said passage-way, and the jury 
will exclude from their estimate of damages to defendants’ 
property, (if they should find that the defendants are dam- 
aged,) any eonsideration of any damages that may accrue 
to defendants’ property bv reason of plaintiff’s railroad 
crossing said passage-way. 

3. If the jury believe from the evidence that plaintiff 
left it to the option of defendant Farrell to have a bridge 
or grade-crossing ut the point of intersection of the rail- 
road and the road-way leading to defendants’ premises, 
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and detendants chose a grade-crossing, then defendants are 
estopped from claiming any extra damage they may have 
sustained by reason of not having such bridge. 

The instructions given and refused present the ques- 
tions to be determined. 

It isa matter of no consequence whether the out-let 
from defendants’ farm to the county road is a street, a 
1. Roaps: damages PUblic road, or a private right of way. De- 
for obstructions. fendants had acquired a right of way over 
it, of which neither Higbee, nor any one claiming under 
him, could have deprived them. It was not a mere parol 
license, revocable at the pleasure of Higbee, but, for a. 
sufficient consideration, he agreed with Noland and Mc- 
Bride, that they should have, and use it, perpetually, and 
it has been used by them and their grantees, together with 
the public, since 1860. Defendants have, therefore, a per- 
fect vested right of way over the land or street, and a just 
claim for compensation against any one for obstructing it, 
or otherwise impairing its value as a passage-way. The 
instruction asked by plaintiff on this subject was properly 
refused, because the testimony, without any conflict, was 
as above detailed. 

Defendants’ first instruction declares that: “ By pecul- 
iar benefits to that, (defendants’,) land is meant, such as it 
2. instructions. alone derives from the location of said road 
through it, as are not common to the other lands in the 
same neighborhood.” The plaintiff’s is to the same 
effect, with the addition that “ these benefits are not such 
as the defendants enjoy in common with their neighbors 
whose lands are not taken by such railroad.” Whether 
plaintiff ’s instruction should have been given in any case, 
we are not called upon to determine. If there was any 
testimony as to the peculiar benefits which defendants’ 
land derived from the location of the road through it, it 
was not preserved in the bill of exceptions, and we assume 
that there was none, and for that reason the court might 
properly have refused the instruction, whether it asserted 
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a correct legal principle or not. The same may be said of 
defendants’ first instruction, so far as it relates to benefits 
But as there was no evidence on that subject, it did not 
harm the plaintiff. 

Nor did the court err in excluding the testimony of 
Massie to a conversation between him and Joseph Farrell, 
3. ADMISSIONS AS in which admissions were made by the latter 
promise. as to the extent of his damages. If Farrell 
understood that Massie was endeavoring to effect a com- 
promise between him and the company, and, under the 
impression that he was representing the company for that 
purpose, made the admissions in question, what he may 
have said stands upon the same ground with respect to its 
admissibility, as if Massie, in fact, represented the com- 
pany. 

The court did err in the refusal of plaintiff’s third in- 
struction. The evidence shows that before making a cross- 
4 pawaczsyouus- 14g, Clinton, plaintiff’s chief engineer, said 
TARILY INCURRED. to Nr, Farrell that the company intended to 
put a bridge at the crossing; that Farrell objected, and said 
he wanted a grade-crossing, and thereupon the company 
proceeded to make such crossing and had it half completed 
when Farrell changed his mind and demanded a bridge, 
which the company refused on the ground that it had 
already incurred considerable expense in the construction 
of the grade-crossing. Witnesses for defendants testified 
that the damages to them was from $200 to $500 greater 
in consequence of there being a grade-crossing, instead of 
a bridge, and from the amount of the damages allowed to 
defendants by the jury, the admission of this evidence, and 
refusal of the defendants’ third instruction, there is no 
doubt that the jury, in determining the amount of dam- 
ages, allowed, as an element thereof, the difference to de- 
fendants between the grade-crossing and a bridge. As the 

grade-crossing was made at Farrell’s request, instead of a 
bridge, which plaintiff intended to erect, any additional 
damage to defendants resulting to them in consequence of 
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a grade-crossing having been made there, instead of a 
bridge, must be borne by them. 

In estimating damages to defendants, it must be on 
the basis that the bridge was actually placed there, instead 
of the grade-crossing, inasmuch as plaintiff intended to 
erect a bridge, and only abandoned it on defendants’ remon- 
strance, and made the crossing he desired. Surely they 
cannot recover damages occasioned by their own acts and 
conduct. If the company had proposed to run their road 
at a different place through defendants’ land, where they 
had acquired a right to run it, and, at their solicitation, 
they had run it on a different route on their land, of de- 
fendants’ own selection, could they claim damages for any 
peculiar injury sustained in consequence of the change of 
location? Would they be heard to say, that, where thus 
located it is much nearer their dwelling than where the 
company first proposed to run it, and disturbs their family, 
and otherwise injures them on account of such proximity ? 
No question of technical estoppel is involved here, but the 
question is, shall one recover for damages voluntarily in- 
curred by himself? 

Nor does it help defendants’ case, that after the com- 
pany had expended a large amount of money in making 
the grade-crossing and had it half completed, Farrell de- 
manded a bridge instead. While, before the company ex- 
pended the money and labor, he might have been at liberty 
to change his mind, and insist upon a bridge, it would be 
gross injustice to permit his caprice and vacillation to 
make the company, not only incur considerable expense, 
but delay the completion of the road. 

All concurring, the judgment is reversed and the cause 
remanded, 
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RoBarps, Executor, Appellant, v. Lams. 


Appeal after Satisfaction. A party who has accepted satisfaction of 
a judgment in his favor, cannot afterward appeal. Thus where a 
probate order ascertained the balance of assets in the hands of a 
retiring administrator and declared that on filing in court the re- 
ceipt of his successors therefor, he should be discharged, and the 
successors received the assets and gave such a receipt, and he pro- 
duced the receipt in court, and an order was entered discharging 
him: Held, that they could not appeal from the order. 


Appeal from Hannibal Court of Common Pleas.—Hown. doun 
T. Repp, Judge. 


AFFIRMED. 
Thos. H. Bacon for appellant. 
Redd & Foreman for respondent. 


Norton, J.—It appears from the record before us in 
this case that in August, 1872, a suit was pending in the 
Haunibal court of common pleas contesting the will of 
Jno. B. Helm, deceased, and that defendant, A. W. Lamb, 
was duly appointed on the 13th day of August, 1872, by 
the probate court, administrator pendente lite ; that he qual- 
ified as such administrator and took upon himself the ad- 
ministration of said estate; that the said suit was finally 
determined on the 6th day of May, 1874, by the establish- 
ing and probating said will and so much of the codicil as 
appointed Jno. L. RoBards and Joseph J. Johnson execu- 
tors of the will; that letters testamentary were duly 
granted to said RoBards and Johnson on the 11th day of 
May, 1874, that on the 19th day of May, 1874, Lamb, the 
administrator pendente lite, as well as the said RoBards and 
Johnson, appeared before the probate court and said Lamb 
presented his second and final settlement, which, after 
showing the assets received by him and the disbursements 
made, left a balance remaining in his hands of $56,136.39. 
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On the presentation of said settlement the probate 
eourt made the following order: 

“ Now, at this day, it appearing to the court that the 
suit in this estate growing out of the contest over the will 
of the decedent has been terminated, the administrator 
pendente lite makes his final settlement with this court, 
showing balance in his hands due said estate of $56,136.39, 
which is ordered to be turned over to the executors of said 
estate, and on filing in this court the receipt therefor he 
and his securities to receive their discharge.” 

On the same day the order was made, Lamb, the ad- 
ministrator, complied with it and paid over to said RoBards 
and Johnson the balance found by the court, as evidenced 
by the following receipt: 

“ We, the undersigned, executors of the estate of John 
3. Ilelm, deceased, have this day received from Alfred W. 
Lamb, late administrator pendente lite of said estate, all the 
moneys, bonds, notes, coupons, and all other evidences of 
debt held by him as administrator, as aforesaid, and be- 
longing to said estate, as the same at large and more fully 
appears in the foregoing eight pages of this his second and 
final settlement. 

May 19th, 1874. 

Joun L. RoBarps, 
Josepi J. JOHNSON, 
Executors of Estate of J. B. Ielm, deceased. 

On the same day the following among other proceed- 
ings were had, to-wit: 

“Now, at this day, Alfred W. Lamb, administrator 
pendente lite of the estate of John B. Helm, deceased, pro- 
duces into court the receipt of the executors of the said 
estate of John B. Helm, for all properties held by him as 
administrator pendente lite. It is, therefore, now ordered 
that said administrator be discharged.” 

On the 27th day of May, 1874, Jno. L. RoBards, one 
ot the cxecutors, (the other executor, Joseph J. Johnson, 


refusing to join him,) in the vacation of said court filed an 
13-76 
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affidavit for an appeal from said settlement, with the clerk 
of said court, on the 9th day of April, 1878. Joseph J. 
Johnson, one of said executors, resigned, thus leaving said 
RoBards sole executor. After the resignation of said 
Johnson, said RoBards, on the 13th day of August, 1878, 
filed a motion in the probate court for an allowance of an 
appeal from said settlement. This motion was sustained 
and the appeal allowed to the Hannibal court of common 
pleas, which appeal was dismissed by said court on de- 
fendant Lamb’s motion, who, among other grounds for 
dismissal, assigned the following, viz.: that “said appeal 
was improvidently and without due process and authority 
ot law allowed.” From the judgment and order of said 
court dismissing the appeal plaintiff has appealed to this 
court, and the only question presented on the appeal is 
whether the facts of the case justified that order. 
Conceding that it was the duty of Lamb, the adminis- 
trator pendente lite, whose official life terminated when the 
suit which gave origin to his appointment ended in the es- 
tablishment of the will, to make a settlement with the 
probate court of his acts and doings as such administrator, 
and conceding, as contended for by plaintiff’s counsel, 
(without passing upon the question,) that one of the two 
executors could appeal from the judgment of the probate 
court approving the settlement, not only without the as- 
sent but over the protest of his co-executor; and conced- 
ing further, as contended for by plaintiff’s counsel, (with- 
out giving the proposition our sanction,) that the fact that 
an appeal from such settlement of the administrator (even 
though the law contemplates the winding up of estates in 
three years) was not granted for more than four years after 
it was prayed for, would not authorize the dismissal of 
such appeal for non-prosecution, we are still confronted 
with the question which the facts of this case present, as 
we have stated them, viz.: Can a party appeal from a 
judgment in his favor after having accepted the fruits of 
the judgment and satisfaction of it? This question, we 
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think, has been answered by this court in the negative in 
the case of Cassell v. Fagin, 11 Mo. 207, where the precise 
question was considered, and in the disposition of it Judge 
Scott, speatng for the court, said that “when a party vol- 
untarily extinguishes his own judgment, he cannot after- 
ward complain of error init. Whatis the difference in 
releasing a bond and afterward suing on it; a writ of error 
is said to bea new action. Suppose a plaintiff reverses 
his own judgment and procures a new trial, will he not 
hold on to what he has already received, and if on the 
second trial he should recover nothing the defendant would 
not be entitled to restitution, for he stands in the place of 
one who has paid money by process of law in which he ac- 
quiesces. Then the plaintiff would have it in his power 
to split his cause of action, to recover one part of it at one 
time and afterward sue for the balance.” The same prin- 
ciple is announced in the case of Chase vr. Williams, 74 Mo. 





129. Judgment aflirmed, in which all concur. 


Neer v. Repmon, Appellant.* 


Married Woman: CONTRACT FOR LAND: SUBSEQUENT PURCHASER WITII 
xotice. A vendor who has contracted in writing to convey land to 
a married woman, and has received part of the purchase money, is 
so far bound that he cannot rescind without tendering back the 
money; and one purchasing from him with notice of the contract 
will take subject to her equitable right, so that if the vendor after- 
ward conveys to her, she may maintain an action against him for 
the title. 


Appeal Jrom Lipton Conimon Pleas Court.—Hon. GEO. W. 
Minutr, Judge. 


AFFIRMED. 


“Decided March 15th, 1881. 
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Action by Mary G. Neef, a married woman, and Iler- 
man, her husband. 


Smith & Krauthoff and Edmund Burke, {Br appellant, 
argued that Mrs. Neef, being a married woman, could 
make no contract for the purchase of real property, which 
bound her at law; and asthe one she made did not bind 
her, it could not bind Hazell and take away his power to 
make another contract for the sale of the property with a 
person capable of contracting. 


Draffen & Williams, J. E. Hazell and Owens § Wood for 
respondents, cited, as to the obligation of the contract, 
Ivory v. Murphy, 36 Mo. 541; Moore v. Mountcastle, 61 Mo. 
424; as to notice, Major v. Bukley, 51 Mo. 227; Gibson v. 
Lair, 37 Mo. 188; Young v. Cason, 48 Mo. 259; Nulsen rv. 
Wishon, 68 Mo. 383. 


Henry, J.—Mary G. Neef contracted in writing with 
L. S. Hazell for the purchase of an undivided half of a lot 
of ground owned by said Hazell, paying him $5 of the 
purchase money, $350, and agreeing to pay the balance on 
or before the 18th day of December, 1877, at which time 
on payment of said balance Hazell was to execute a deed 
conveying said interest. On the next day after this con- 
tract was made, the defendant proposed to and did pur- 
chase the said Hazell’s interest, and received a deed therefor. 
It is charged in the plaintiffs’ petition, and there was 
abundant evidence to the effect, that defendant before his 
purchase was informed of the particulars of the contract 
between plaintiff and Hazell, and took advantage of the 
intoxication of the latter to procure the sale and convey- 
ance to himself of the property in controversy. After the 
sale and conveyance to the defendant, Hazell, in pursuance 
of his contract with Mrs. Neef, executed a deed conveying 
to her the said property, and this is a suit to set aside the 
deed from Hazell to the defendant and for general relief. 
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On the hearing of the cause the circuit court found for 
plaintiffs and entered a decree vesting the legal title to the 
lot in Mary G. Neef, and defendant has prosecuted his ap- 
peal. 

This is a case of the first impression in this court, and 
there is a lamentable dearth of authority on the question 
involved. 

“Asa general rule, a married woman cannot, except 
in special cases, contract as a femme sole, nor as such sue or 
be sued.” Cord on Rights of Married Women, § 432. 
“Any form of contract which she may make, is as to her, 
a nullity.” 1 Bishop on the Law of Married Women, § 39. 
But it by no means follows, that one cannot bind himself 
by a contract with her. She cannot bind herself person- 
ally, by any contract she may muke. It is not, like most 
contracts of an infant, voidable only, but, while it remains 
wholly unexecuted on her part, is absolutely void. Not 
binding her, it cannot be enforced against the party con- 
tracting with her. The element of reciprocity or mutual- 
ity is absent. A contract executed by her, in whole, or in 
part, and remaining executory on the part of the person 
contracting with her, occupies a different footing. If she 
has executed her part of the contract, he cannot say there 
is no consideration for his agreement. “If she has done 
all on her part required by the contract, it will be enforced 
against the other party,” and it makes no difference that 
she could not have been compelled to perform the agree- 
ment. 2 Bishop on the Law of Married Women, § 250. 
“But if the agreement rests merely in mutual promises, 
then, on principie, as the promise of the married woman 
is a nullity, it cannot constitute-a consideration for the 
promise of the other party; therefore it is void as to him.”’ 
Ib. 

Conceding that he might rescind the contract by ten- 
dering to her what he had received in part performance of 
the contract on her part, shall he retain what he has thus 
received and refuse to perform his contract, on an offer by 
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her to complete the performance on her part? It is not 
the case of a mere payment of money on a verbal contract 
and an attempt to enforce specific performance because 
there has been a part performance of the contract. Here 
is a contract in writing signed by the party to be charged, 
and while the contract as to the other party is a nullity as 
long as it is entirely executory on her part, and, therefore, 
not binding on him, it ceases to be a nullity, as to him, 
when she has executed her agreement, either in whole or 
in part. If after having received a part of what she was 
to give, he may still rescind the contract, because he can- 
not compel the performance of the balance of her contract, 
equity will not let him do so without returning, or offer- 
ing to return what he may have received from her in part 
performance; but will regard the contract as possessing 
sufficient vitality, as against him, to enable her to get what 
she bargained for, unless he will place her in statu quo, by 
returning what he has received from her. 

The principle which exonerates her from personal lia- 
bility on any contract she may make, is a shield for the 
protection of herself and husband, and is not to be used as 
a weapon for their destruction. “If an infant disaffirms a 
sale he has made, and reclaims the property he sold, it 
seems now well settled that he must return the purchase 
money.” 1 Parsons on Contracts, 321. Until the return 
of the money received in part payment for the property, 
from a married woman, by one who has contracted with 
her, she has an equitable interest in the land bargained for, 
and any one purchasing with notice of her contract does 





so at his peril. 

In the case of Chamberlain v. Robertson, 31 Iowa 410, 
somewhat similar to the case at bar, there was a purchase 
by a married woman of a tract of land and part payment 
of the purchase money. The defendant refused to convey 
to her, on the ground that she was a married woman, and 
as the contract could not have been enforced against her, 
neither could it be enforced against him. In delivering 














OCTOBER TERM, 1882. 199 





Neel VY Redmon. 





the opinion of the court, Beck, J., observed: “Admit- 
ting that the contract, if it had not been performed or partly 
performed, by plaintiff, could not have been enforced 
against her, it does not follow that defendant for that 
reason, would be relieved from his obligation.” It is 
proper to add that a majority of the court in that case held 
the plaintiff entitled to relief, on the ground that she had 
paid part of the purchase money, taken possession of the 
land, and made improvements thereon, and because of the 
beneficial nature of the transaction as to her. 

So far as the statute of frauds has any application to 
the case, it is fully satisfied by the signature of the defend- 
ant to the contract ; and while he might have avoided that 
contract, as long as it had no consideration to support it, 
except the promise or agreement of a married woman, that 
is a matter of controversy outside of the statute of frauds, 
and the receipt of a part of the purchase money, and an 
attempted rescission, without returning or offering to return 
it, is a matter of which equity will take cognizance. Here 
there is a contract in writing to satisfy the statute of frauds, 
and aright under that contract by reason of its part per- 
formance by the plaintiff, which a court of equity is bound 
to protect and enforce against one who purchased the 
property with full knowledge that it had been previously 
purchased and partly paid for by her. 

The case stands with the payment of only $5, as if all 
the consideration were paid but $5. The principle involved 
is precisely the same. 

If Hazell had offered to return the $5 received of the 
plaintiff, a different question would have been presented, 
but as it is not in the case, we would not be understood as 
leciding it. So far from offering to return to her the 
money she paid, he has received the balance without any 
objection, and executed a deed conveying to her the prop- 
erty. 

The judgment is affirmed. All concur, except SuER- 
woop, C. J., who dissents. 


-~ 
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In THE Matrer or THE Estate or McCune, Hotutmay, Ad- 
ministrator, Appellant. 


|. Administrator, Appeal by. An administrator may maintain an 
appeal from an order of payment on the ground that it lays down 
a rule of apportionment which works injustice as between the cred- 
itors of the estate. 

2. Administration: APPORTIONMENT OF ASSETS: INTEREST: SECURED 
cREpDITORS. The assets of an insolvent decedent's estate are to be 
apportioned among the creditors in proportion to the amounts due 
them severally at the date of apportionment, and for the purpose of 
ascertaining these amounts, interest on the several allowances to 
that date must be taken into account; and if there are secured cred- 
itors, any sums which they may have realized on their securities 
since obtaining their allowances must be deducted. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 


This was an appeal taken by Samuel N. Holliday, ad- 
ministrator of the estate of John S. McCune, deceased, 
from an order of payment made by the probate court of 
the city of St. Louis. The facts of the case, about which 
there was no dispute, were made known to the probate 
court by a report of the administrator, in which he prayed 
the court to declare a dividend, and were substantially as 
follows: The administrator had in his hands assets to the 
amount of $124,000, while demands had been allowed in 
the fifth class to the amount of $247,000. These bore in- 
terest at different rates, some ten, some eight and some six 
per cent, and the interest amounted in the aggregate to 
$84,000. Several of the creditors, at the time of proving 
their demands, held real and personal securities, but had 
since realized. As to the basis of distribution the report 
contained the following suggestions : 

1. It is claimed by some of the said creditors, that 
this court should declare a dividend on the face of the re- 
spective claims, as allowed, without regard to any payments 
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that have been received from the proceeds of the sales of 
collaterals, not exceeding the balance due in any case, and 
without regard to the rate of interest borne by the claims 
respectively. 

2. It is claimed by other creditors, that the interest 
borne by the claims shall not be regarded until the face of 
said claims shall have been paid in full, but that the claims 
which have been partly paid from the proceeds of sales of 
collaterals or deeds of trust, shall first be diminished by said 
respective payments, and the dividend declared on the 
balance of the said claims. 

3. It is further claimed by others of said creditors, 
that this court shall declare the dividend on the aggregate 
amounts due each creditor at the day that the dividend 
shall be declared, deducting from claims all that has been 
received thereon respectively from sale of collaterals or 
proceeds of sales under deeds of trust, and adding interest 
to date of dividend declared, at the rate borne by each 
claim. 

4. It is further claimed by at least two creditors, 
that this court should declare the dividend on the aggre- 
gate amount due each creditor, principal and interest, on 
the day the dividend is declared, without deducting from 
said claims any sums received after they were allowed, 
from proceeds of sales of deeds of trust or collaterals. 

The probate court having considered this report or- 
dered the administrator to pay fifty per cent on the face of 
all the fifth class claims without reference to the interest 
borne by said claims respectively, and without regard to 
any amounts that had been paid on said claims, or any of 
them, from the proceeds of sales of collaterals or deeds of 
trust, since said claims were allowed, not exceeding, how- 
ever, the balance due on any claim. From this order, the 
administrator appealed successively to the circuit court and 
the St. Louis court of appeals, by both of which courts 
the judgment of the probate court was aflirmed. 
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Dryden & Dryden for appellant. 


1. It is the amount of a demand, and not the face of 
a demand, that, in respect to such demand, furnishes the 
lawful basis for the apportionment of assets of a decedent's 
estate among creditors. Wag. Stat., p. 105, § 29; Ib., p. 
109, § 11. These sections of the statute provide not that 
the demands shall be paid and the assets be apportioned 
in proportion to the faces of the “demands, but in propor- 
tion to their amounts.” The face of a demand is one thing 
and the amount of a demand is another and a totally dif- 
ferent thing. The face of the demand in the sense of the 
order appealed from, is the sum which was due at the mo- 
ment of the allowance; the amount of the demand in the 
sense of the statute governing apportionments is what is 
due, whether more or less than the face, at the time of the 
apportionment. Accrued interest is an integral part of all 
demands resting in judgment. Wag. Stat.,783,§ 3. The 
law so much regards interest as part of the creditor’s de- 
mand, that, in case of partial payment, it will apply such 
payment to the interest first, in the absence of direction 
by the parties. Riney v. Hill, 14 Mo. 500; Johnson v. John- 
son, 5 Jones Eq. 167. The judgment creditor has the same 
right to have satisfaction of his interest, by “ sale of prop- 
erty,”’ as he has in respect to the principal. 

Every one is entitled to the benefits and advantages 
of his contracts lawfully made. A contract for ten per 
cent interest is lawful, and is of greater value (all other 
conditions being equal) than a contract for six per cent 
interest. To apportion the assets of an insolvent estate 
among creditors whose demands thus bear different rates 
of interest, in the proportions which the principal only of 
the several demands bear to each other, is to rob the better 
contract of its lawful benefits and advantages, and to re- 
duce it to a level with its inferiors, a power possessed by 
no court. The face rule not merely robs the creditor of 
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the legitimate benefits of his contract, but it gives rewards 
to the negligent, and administers stripes to the diligent. 
That is to say, as he who longest delays proving up his 
claim, thereby procures the incorporation of the largest 
amount of interest in his allowance, he stands on a better 
footing than he who has proved up earlier. 

2. A debt which has been partially paid, insofar as it 
has been thus paid, is not legally the object of an appor- 
tionment of assets of a decedent’s estate. (a) They are 
required by law to be apportioned to the demands entitled 
to participate therein, “in proportion to their amounts.” 
$§ 29, 11, supra. (6) The sum which the creditor is actu- 
ally entitled to be paid on his demand—not some fictitious 
or fancied amount—but the real amount payable, is the 
sum which the statute, in terms, prescribes as the amount 
to which the apportionment must be made. (c) The legal 
and logical result of the partial payment of these allow- 
ances by the sale of securities, was the extinguishment of 
the debt pro tanto, and the destruction of the relation of 
creditor and debtor between the claimants and the admin- 
istrator, as respects so much of the debt as was thus paid. 
If the debts were extinguished pro tanfo, and the relation 
of creditor and debtor was destroyed, as supposed, then it 
follows, necessarily, that thereafter the demands, so par- 
tially paid, consisted, and could only consist, of the balance 
remaining unpaid. That balance constituted the amount of 
the creditor’s claim and the amount entitled to apportion- 
ment. (d) As the secured creditors had not realized on 
their securities at the time of proving their debts, they had 
the right to prove for the full amount. But if they had 
sold the securities, there is no doubt they could only have 
proved for the balance due them. (e) If the effect of the 
application of the proceeds of collaterals to the partial 
payment of the secured debt before allowance be to extin- 
guish the debt pro tanto, and to limit the ereditor to the 
allowance of the balance merely, and hence to the receipt 
of dividends on such balance only, by what logic will the 
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application of such proceeds, after allowance, be held to 
have any other or different effect? In both instances, pay- 
ment is the thing accomplished—payment of the same 
debt—payment, too, from the same source. The only dif- 
ference being, a difference in time. 


Glover & Shepley and A. J. P. Garesche for the secured 
creditors. 


At common law the creditor has the right to rely upon 
all the funds he has for payment of his whole debt, and 
until that is paid from some source, to resort to all sources 
for its payment, and this rule is not altered by the fact 
that the debtor dies insolvent. Mason v. Brayg, 2 My. & 
Cr. 448, (overruling Greenwood py. Taylor,1 Russ. & My], 
185 ;) Rome v. Young, 1 Yo. & Col. 204; 1 Story Eq. Jur.. 
(11 Ed.) p. 665, § 633; Moses v. Ranlett,2 N. H. 488; Loomis 
v. Farnum, 14 N. H. 120; West v. Bank of Rutland, 19 Vt. 
403; Shunk’s Appeal, 2 Pa. St. 304; Bair § Shenk’s Appeal, 
1 Norris (Pa.) 113; Findlay v. Hosmer, 2 Conn. 350; Clarke 
v. Henshaw, 30 Ind. 146; Miller’s case, 82 Pa. St. 114; s. ¢., 
22 Am. Rep. 754; Jervis v. Smith, 7 Abb. Pr. (N. 8.) 217; 
Mason’s Appeal, 89 Pa. St. 404; Morton v. Caldwell, 3 Strobh. 
Eq. 166 ; Midgely v. Slocomb,2 Abb. Pr. (N.8.) 275. Noth- 
ing in our statute changes this rule. 

2. The administrator not being a party aggrieved, 
had no right to appeal. For whether the one rule or the 
other be adopted, he was not in his estate or pecuniary in- 
terest affected to the extent of one dime. Nor does it in 
the slightest degree increase or diminish the estate itself. 
It is a matter in which the creditors holding demands in 
the fifth class are alone interested. Deering v. Adams, 34 
Me. 41; Idley v. Bowen, 11 Wend. 227; Reed v. Vanderhey- 
den, 5 Cow. 719; Kelly v. Israel, 11 Paige 147; Fairbanks 
v. Corlies, 3 E. D. Smith 582; Stineman’s Appeal, 34 Pa. 
St. 395; Sharp’s Appeal, 3 Grant (Pa.) 261; Cuyler v. More- 
land, 6 Paige 275; Pearson v. Farrington, 32 Ala. 275; 
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Veazie v. Young, 53 Me. 560; Downing v. Porter, 9 Mass. 
386 ; Combs v. Jefferson, etc., Co., 3 Met. (Ky.) 74; Lawless 
v. Reagan, 128 Mass. 592; Zumwalt v. Zumwalt, 3 Mo. 269; 
Overbeck v. Galloway, 10 Mo. 367; Asbury v. McIntosh, 20 
Mo. 280; St. Louis Zine Co. v. Hesselmeyer, 50 Mo. 180; 
Wells v. Zalle, 59 Mo. 509; Ames v. Gilmore, 59 Mo. 542; 
Kinealy v. Macklin, 67 Mo. 95; Mellon’s Appeal, 32 Pa. St. 
131. 


I. 


Suerwoop, C. J.—No doubt is entertained of the right 
of the administrator to appeal in instances like the present. 
The statute is evidently broad enough in its evident scope 
and meaning to give such a right. 1 Wag. St., 119, § 1. 
The right under this section, has frequently been recog- 
nized by this court. McCrary v. Menteer, 58 Mo. 446; 
Seymour v. Seymour, 67 Mo. 303; Hawkins v. Cunningham, 
67 Mo. 415; Hainey v. Scott, 28 Mo. 333. And it is quite 
immaterial, as regards this right of appeal, whether the 
administrator be, personally aggrieved or not. It isseldom 
that he bottoms his appeal on the ground of the judgment 
of the probate court affecting him injuriously in his indi- 
vidual capacity. For the most part, he appeals, because 
in his opinicn, the interests confided to his care have suf. 
fered detriment by reason of the judgment of the probate 
court. He represents each and all of the creditors and the 
whole of the estate, and should take all such steps as are 
necessary to prevent the interests placed in his hands from 
being damaged in consequence of improper orders being 
made regarding the estate of which he is the custodian and 
representative. In this sense, he is, by such an order, ag- 
grieved in his fiduciary capacity, and may, therefore, ap- 
peal. 

Il. 


It may be conceded that the secured creditors had the 
unquestionable right to resort to their collaterals in pay- 
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ment of their debts, and still come in with the unsecured 
creditors in the division of the general fund or assets of 
the estate. But this concession does not militate against 
the view taken by counsel for the administrator. The 
statute provides, that “if there be not sufficient to pay the 
whole of any one class, such demands shall be paid in pro- 
portion to their amounts.” 1 Wag. Stat., p. 105, § 29. 
And another section requires the probate court to appor- 
tion the money on hand “among the creditors according 
to the provisions of this law,” and order the administrator 
to pay the respective claims “ according to such apportion- 
ment.” Ib., 109, § 11. 

The question then arises: How is the money on hand 
to be apportioned when the secured as well as unsecured 
creditors come in and present their demands and call for 
their respective dividends thereon ? 

The statute, it will be observed, makes no distinction 
between the two classes of creditors above mentioned, but 
requires payment to be made to them in proportion to the 
amounts of the respective demands. Now, the “amount” 
of a demand, it is almost superfluous to say, embraces the 
interest as well as the principal of such demand. Both 
principal and interest constitute, in the aggregate, the 
amount or sum total of that demand. 

If there have been any payments made on the demand 
subsequently to the allowance thereof, as a matter of course, 
such payments must be credited on the demand, just the 
same as if a partial payment had been made on any other 
debt or claim whatsoever, and the same rule observed as 
in case of other partial payments. After this application 
of the partial payments has been made, in accordance with 
a very familiar rule, the demand thus reduced is to take 
rank and receive its dividend arising from insuflicient as- 
sets, just as any other demand of equal amount, and be 
entitled to a similar pro rata payment. Any other con- 
struction than this, would clearly contravene the plain 
language and teachings of the statute and result in an 
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inequality of distribution which the statute neither con- 
templates nor tolerates. 

In the case at bar, had the preferred creditors merely 
retained the collaterals in their hands without collecting 
the same—without receiving partial payments arising from 
the proceeds of such collaterals—possibly a different ques- 
tion might be presented, one not necessary to be now dis- 
cussed, and which we must decline to discuss because dehors 
the facts presented by this record; for here, the collaterals 
were collected before the order of the probate court, now 
complained of, was made. The effect of such collections, 
of such payments, was just the same, so far as concerns the 
reductions of the respective demands on which made, as if 
those collaterals had been collected prior to the allowance 
of those demands, instead of subsequently thereto. Ina 
word, the conversion of the collaterals into cash as effectu- 
ally reduces the debts they were given to secure in cases 
of this sort as in any other case whatsoever, for as between 
debtor and creditor the conversion of the security into 
money operates directly as payment so that the creditor 
ean only go for the balance. West v. Bank, 19 Vt. 403. 

For these reasons, judgment reversed and cause re- 
manded. All! concur. 





KanaGa Vv. Tue Sr. Lours, Lawrence & WestTerRN RaILRoapD 
Company, et al., Appellants. 


1. Railroads: acQUIESCENCE OF LAND-OWNER IN OCCUPATION OF HIS 
LAND. It is well settled law in this State that if the owner of land 
encourages or permitsa railroad company to enter and construct its 
road upon his land, he cannot afterward maintain ejectment for the 
part so taken for a road-bed, either against the company or against 
a purchaser from the company. Provolt v. R. R. Co., 57 Mo. 265, 
and other cases. 

Husband and Wife: Proper PARTY TO SUIT FOR WIFE’S LAND 
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During marriage the husband has the exclusive right to his wife’s 
real estate not held to her sole and separate use, and is the only 
proper party plaintiff in a suit to recover possession thereof; and ig 
he has acted in respect to such real estate in such a manner as to 
estop him from asserting his right to the possession, neither he nor 
she can recover, whatever right she or her heirs may have after the 
dissolution of the marriage by the death of one of the parties or 
otherwise. 


Appeal from Jackson Cireuit Court.—Hon. 8. Il. Woopson, 
Judge. 


REVERSED. 
Lathrop §& Smith for appellants. 


The plaintiff husband, being thus entitled to the pos- 
session, (Bryan v. Wear, 4 Mo. 112,) was the only proper 
party to bring ejectment. Beal v. Harmon, 38 Mo. 458; 
Allen v. Ranson, 44 Mo. 263; Tyler on Ejectment, 168; 
Jackson v. McConnell, 9 Wend. 175; Jackson v. Leek, 19 
Wend. 339; Chambers v. Handley, 3 J. J. Marsh. 98; Bled- 
soe v. Simms, 53 Mo. 305, 308; Wilson v. Garaghty, 70 Mo. 
517. As he was the only proper party plaintiff, if he lay 
by and encouraged or permitted the company to enter upon 
and construct its railroad over the land in controversy, he 
is estopped. Provolt v. R. R. Co., 57 Mo. 256; Baker v. R. 
R. Co.,57 Mo. 265; Hubbard v. R. R. Co., 63 Mo. 68. The 
company having entered and constructed its road over the 
land by the license and acquiescence of plaintiffs, Morrison 
is entitled to all the rights of said company by reason of 
his purchase. The license having been acted upon by the 
company, and money expended and improvements made on 
the faith thereof, became coupled with an interest and ir- 
revocable, and is assignable by act of the parties, and un- 
doubtedly, as in this case, by operation of law. Pierson v. 
Canal Co., 2 Disney 100; Cook v. Pridgen, 45 Ga. 331; Rus- 
sell v. Hubbard, 59 Ill. 8335; Hodgson v. Jeffries, 52 Ind. 334; 
Thompson v. McElarney, 82 Pa. St. 174; 2 Am. Leading 
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Cases, (5 Ed.) 568; 2 Smith Leading Cases, (6 Am. Ed.) 
761; Baker v. R. R. Co., 57 Mo. 273; Jackson v. Corliss, 7 
John. 531; Jackson v. Kip, 8 Wend. 230. 


Boggess, Cravens & Moore for respondents. 


A right of way is an easement, and an easement being 
a liberty, privilege or advantage in land, a claim for it must 
be founded upon a deed or writing, or upon presumption 
which supposes one. Angel on Watercourses, § 285; Sug- 
den on Vend. and Purch., (8 Am. Ed.) 177, note 1. A 
parol license is insufficient. Washburn on Easements, ch. 
1,§ 2. A deed is necessary. Fuhr v. Dean, 26 Mo. 120; 
Desloge v. Pearce, 38 Mo. 588. A license is founded in 
personal confidence and is not assignable. Angel on Water- 
courses, § 285; 3 Kent Com., *452 and note 2. There is 
an important distinction to be observed between an ease- 
ment and a license. An easement always implies an in- 
terest in the land in or over which it is enjoyed. <A license 
carries no such interest. The interest of an easement may 
be a freehold or a chattel one, according to its duration, 
whereas, whatever right one has in another’s land by license, 
may, asa general proposition, be said to be revocable at 
will by the owner of the land in which it is enjoyed. 
Washburn on Easm., ch 1,§1. All unexecuted licenses 
are revocable at the will of the licensor. Wiggins Ferry 
Co. v. Nat. Stock Yards, 102 Ill. 514; s. ¢, 13 C. L. N. 878. 
All licenses to do any act on the lands of the licensee, 
though detrimental to the licensor, are when executed ir- 
revocable. But this is not the case now presented for 
consideration. All licenses to do any act on the lands of 
the licensor, though executed, and money has been ex- 
pended upon the faith of the license, are revocable at the 
will of the licensor. 8 Kent’s Com., 452, note 2; Sugden 
on Vend. and Purch., (8 Am. Ed.) 198, note 1; Angel on 
Watere., $$ 293, 294, and notes; Washburn on Easm., p. 
24; 26 Mo. 116; 38 Mo. 588; 1 Redfield on Railways, 284. 
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Provolt v. R. R. Co., 57 Mo. 256, when construed in the 
light of the statute concerning condemnations of right of 
way, is wholly divested of the character of a case resting 
upon license. Before entering on the plaintiff’s lot, the 
company proceeded under the statute to condemn the right 
of way, the commissioners had reported, and the company 
had deposited the amount with the clerk. The plaintiff 
excepted, but the company went on, took possession and 
constructed the road. Sections 1, 3 and 4, Wagner’s Stat- 
utes, page 327, regulate these proceedings, and provide 
that upon payment of the amount assessed by the commis- 
sioners to the clerk, the company may proceed to take pos- 
session and construct its road notwithstanding the owner 
may except, “and any subsequent proceedings shall only 
affect the amount of compensation.” In Baker v. R. R. 
Co., 57 Mo. 265, the entry by the company was made under 
a grant, and the decision was based upon the grant, and 
not upon license. p. 273. Mrs. Kanaga being a married 
woman could not impose a servitude on the land. Wash- 
burn on Easm., p. 39; Wannell v. Kem, 57 Mo. 478; Shroyer 
v. Nickell, 55 Mo. 264. Her husband could not bind the 
land except by deed in which she joined. Wannell v. Kem, 
51 Mo. 150; s. ¢c., 57 Mo. 478; Clark v. Rynex, 53 Mo. 380, 
382; Bartlett v. O’ Donoghue, 72 Mo. 563; Eystra v. Capelle, 
61 Mo. 578; Silvey v. Summer, 61 Mo. 255; MZeBeth v. Tra- 
bue, 69 Mo. 642. 


Henry, J.—This is an action of ejectment instituted 
in the cireuit court of Cass county by plaintiffs, who are 
husband and wife, to recover a strip of land in said county, 
taken and held by the defendant Morrison as a right of 
way for the road of said company, he being the owner, by 
purchase, of said road. 

The petition is in the usual form, and the amended 
answer of Morrison, upon which the cause was tried, alleged 
that thé company located and constructed its road from the 
city of Pleasant Hill, Cass county, Missouri, to the city of 
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Lawrence, in the state of Kansas, and ran over the land in 
controversy; that the right of way for said road was ex- 
pressly given by said plaintiffs, and each of them, as a 
partial inducement to secure the location of the road along 
the route upon which it now runs, and for other valuable 
considerations moving to said plaintiffs, including the loca- 
tion of a depot where the railroad station of Raymore was 
located and now stands; that the company entered upon 
the land under said gift, and upon the express invitation 
and with the knowledge and consent of each of said plaint- 
iffs, and thereupon proceeded to grade said right of way 
and construct said road thereupon at great expense; that 
the railroad company entered upon the land in 1871, and 
from the time of its completion said road has been continu- 
ously operated by said company while it remained the 
owner, and by said Morrison since his purchase; that from 
the time of the first entry upon said land to the date of 
the institution of this suit, in February, 1876, plaintiffs, 
and each of them, permitted the construction of said road 
upon said land without objection, but encouraging and 
consenting thereto. The reply was a general denial. The 
cause was tried by the court without the aid of a jury. 
Plaintiffs obtained a judgment, from which defendants 
have appealed. 

It was admitted that the title to the real estate, when 
taken by the railroad company, was in the plaintiff's wife, 
and was her general property. She testified that she did 
not consent to the original occupancy of the land by the 
railroad company, but that after the company entered she 
acquiesced and encouraged the completion of the road, 
and had taken no legal steps against the company until the 
institution of this suit. The defendant Morrison intro- 
duced evidence to establish the special facts alleged in his 
answer. 

The court gave the following declarations of law for 
plaintifis : 

1. Although the court may believe from the evidence 
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that said St. Louis, Lawrence & Western Railroad Com- 
pany did, as alleged in the answer of the defendant Morri- 
son, enter and construct and put in operation the railroad 
upon the land in the petition described, by the leave, license, 
acquiescence and encouragement of either one or both ot 
said plaintiffs, and that said Morrison afterward, about the 
year 1877, under and by virtue of a foreclosure of a mort- 
gage thereon and sale of said railroad, acquired and _ be- 
came, and is now the owner of the franchises, railroad and 
all property rights of said railroad company, including the 
alleged right of way over said land, yet if the court shall 
also further believe from the evidence that said plaintiff, 
Mrs. A. L. Kanaga, did on the 9th day of December, 1870, 
acquire title to, and ever since has been the owner in fee 
of the land aforesaid, and was during all said time a mar- 
ried woman, the wife of her co-plaintiff, F. C. Kanaga, 
then the court ought to find for said plaintiffs. 

2. The said plaintiff, Mrs. A. L. Kanaga, being a mar- 
ried woman, and owning said land as her general legal 
property by patent dated in the year 1870, could not by 
any act or declaration of hers, other than a deed executed 
by herself and her husband, by her duly acknowledged 
and delivered, confer upon said railroad company any right 
to enter upon her land or any interest therein, or estop 
herself from maintaining an action for the recovery of the 
possession of said land. 

3. The said plaintiff, F. C. Kanaga, could not, as the 
husband of his wife and co-plaintiff, Mrs. A. L. Kanaga, 
she being the owner of said land by patent dated in the 
year 1870, as her general property, by an act, declaration 
or deed of his own, not signed, sealed, acknowledged and 
delivered by his wife, confer upon said railroad company 
any mght to enter upon said land, or any interest therein, 
or estop himself and wife, or either of them, from main- 
taining an action for the recovery of the possession of said 





land, 
The following asked by defendants were refused : 
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1. The court declares the law to be that if it appear 
trom the evidence that plaintiffs are husband and wife, and 
that the real estate described in the petition is the general 
property of the wife, and that plaintiffs have living issue 
of said marriage, then the plaintiff husband is entitled to 
the possession of said real estate during his lifetime, and 
if the St. Louis, Lawrence & Denver Railroad Company, 
under which defendant Morrison claims, entered upon the 
land described in the petition with the knowledge and con- 
sent of plaintiff husband, or remained thereon after such 
entry with his acquiesecnce, for the purposes of a right of 
way for its said railroad, and constructed its track there- 
over, and that said land has been used for such purposes 
and none others, by said company and its successors, in- 
cluding defendant Morrison, and is now so used, the find- 
ing will be for defendants. 

2. If the court finds that plaintiffs acquiesced in the 
occupation of the land in controversy for the construction 
of the St. Louis, Lawrence & Denver Railroad, without 
pre-payment of land damages, upon an understanding or 
contract that no depot should be located nearer to Ray- 
more than Rankin, and that the road is completed and in 
operation, the finding must be for defendants, even though 
a depot was located nearer than Rankin in violation of 
said understanding or contract. 

8. If the court finds that plaintiffs consented to the 
occupation of the land in controversy for the construction 
of said railroad, upon condition that the railroad company 
would not locate a depot nearer to Raymore than Rankin, 
and that said railroad was constructed and is now in oper- 
ation, the finding must be for defendants, even though a 
depot was located at Belton in violation of said condition. 

It is well.settled law, in this State, that if the owner 
of land encourages or permits a railroad company to enter 
L ramroaps: ac #24 construct its road upon his land, he can- 
quiescenceofland not afterward maintain his action of eject- 


owner in occupa- 
ton of hisland. ment to recover possession of the part so 
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taken for a road-bed. Provolt vr. C., R. I. § Pace. R. R. Co., 
57 Mo. 256; Baker v. C., R. 1. § Pac. R. R. Co., 57 Mo. 

65; Hubbard v. K. C., St. Jo. g C. B. R. R. Co., 63 Mo. 
68. It is equally indisputable that by a purchase of the 
road, the purchaser acquires all the right the company had 
to the road-bed. 

The only difference between the case at bar and those 
above cited is, that here the title to the land was vested in 
the wife, whereas, in the above cases, the sole plaintiffs 
were the owners in fee. 

Whether the wife would be estopped by her conduct 
from claiming the land against the company, if her husband 
were dead, we are not called upon to determine, because 
the husband, during the marriage, has an exclusive right 
to the possession of her real estate, not held to her sole and 
separate use, and is the only proper party plaintiff in a suit 
to recover possession thereof; and it is sufficient to say 
that, if he acted in a manner to estop him from asserting 
his right to the possession, he nor she can recover, what- 
ever right his wife or her heirs may have after the dissolu- 
tion of the marriage by the death of one of the parties, 
or otherwise. In Bledsoe v. Simms, 53 Mo. 308, this court 
held, Adams, J., delivering its opinion, that: “An action 
of ejectment can only be brought against a person in pos- 
session of the lard. The possession of a husband is the 
possession of a wife when she holds the title. Under our 
statute concerning married women, (Wag. Stat., 938, § 14,) 
the rents, issues and products of the real estate of a mar- 
ried woman, and the interest of her husband in her right 
in any real estate which belonged to her before marriage, 
are during coverture exempt from attachment or execution 

* * and no conveyance during coverture can be 
made by the husband, without joining his wife in the deed, 
etc. The statute is intended to protect the wife’s land for 
her benefit, during coverture, but does not alter the com- 
mon law relations of husband and wife. He is still her 
protector and representative, and is entitled as such to the 
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possession of her fee simple lands, and he is the proper 
and only party to be made a defendant in a suit for lands 
claimed to belong to her.” If the only party to be sued, 
he is, for the same reason, the only party to sue for such 
possession. He has a marital right to the possession, and 
this right is exclusive. To the same effect are Wilson v. 
Garaghty, 70 Mo. 518, and Hunt v. Thompson, 61 Mo. 153. 
For the foregoing reasons we hold that the court erred in 
giving the declarations of law, Nos. one, two and three, 
asked by plaintiffs, and in refusing No. one, asked by de- 
fendant. 

With regard to Nos. two and three, asked by defend- 
ants, no declarations on the same subject were asked by 
plaintiffs, or given by the court, and, from the agreed ab- 
stract, it does not appear that any evidence was adduced 
on those issues. 

All concurring, except SHERwoop, C. J., who dissents, 
the judgment is reversed and the cause remanded. 





Tue State v. WILLoveHBy, Appellant. 


1. Guardian, etc., Defiling Infant Female. It is no defense toa 
charge against a guardian, etc., of carnally knowing a female under 
the age of eighteen years confided to his care, to show that such 
carnal knowledge was had with her consent. 

2. New Trial: NEwLy DiscOVERED EVIDENCE The Supreme Court 
will not reverse a judgment for refusal of the trial court to grant a 
new trial asked on the ground of newly discovered evidence, when 
such evidence is merely cumulative and only tends to impeach. 


Appeal from Jasper Circuit Court—Hon. J. D. PaRkINson, 
Judge. 


AFFIRMED. 


D. H. McIntyre, Attorney General, for the State. 
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Norton, J.—Defendant was indicted in the circuit court 
of Jasper county for defiling a female under the age of 
eighteen years confided to his care and protection. He 
was put upon his trial at the July term, 1879, of said court 
and found guilty, and his punishment assessed at a fine 
of $175 and imprisonment in the county jail for eleven 
months. 

The indictment is framed on the following section of 
1 Wagner’s Statutes, page 500, section 9: “If any guard- 
ian of any female under the age of eighteen years, or any 
other person to whose care or protection any such female 
shall have been confided, shall defile her by carnally know- 
ing her, he shall in cases not otherwise provided in this 
chapter, be punished by imprisonment in the penitentiary 
not less than two years, or by imprisonment in a county 
jail not less than six months, and a fine not exceeding 
$1,000.” The indictment charges sufficiently and fully in 
the language of the statute the offense defined in said sec- 
tion, and as there were no exceptions saved to the recep- 
tion or rejection of evidence, and as there was evidence 
tending to establish the fact that defendant committed the 
offense alleged against him, we have nothing to consider 
but the propriety of the action of the circuit court in over- 
ruling defendant’s motion for a new trial, in which it is 
averred that the court erred in its instructions and that de- 
fendant since the trial had discovered new and important 
evidence which would change the result. 

We find no objections to the instructions given which 
would sanction our interference with the judgment. The 
jury were told in them that before they could find defend- 
ant guilty they must believe that Emma Berthel was a 
female under the age of eighteen years, and that she had 
been confided to the care and protection of defendant, and 
that defendant had carnal knowledge of her body, or sex- 
ual intercourse with her, and that it made no difference 
that such intercourse was had with her consent. 
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The newly discovered evidence disclosed by the affi- 


davits accompanying the motion for a new trial is merely 
cumulative in its character, and tended only to impeach 
the witnesses on the part of the State, and such newly dis- 
covered evidence is not sufficient to warrant this court in 
reversing the judgment of the trial court in refusing to 
grant a new trial on that ground. The judgment is af- 
firmed, in which all concur. 





PaLMER v. THE Missourt Pacrric Ramuway Company, Ap- 


pellani. 


Venue. In an action for damages for injury to property situated 
upon plaintiff’s farm, it is not necessary to indicate the locality of 
the farm otherwise than by the venue laid in the margin of the pe- 
tition. 

Pleading Negligence. The petition in this case charges negli- 
gence with sufficient precision, and shows clearly the connection 
between the negligence and the injury sustained by plaintiff. 
Practice. The court condemns the practice of asking instructions 
which are but repetitions of each other. 

Railroad: ESCAPE OF FIRE: PRESUMPTION, There is no legal pre- 
sumption that a railroad company, while in the exercise of its law- 
ful right to run its locomotives and trains over its road and to use 
fire in so doing, will not permit fire to escape from them. 

The fact that a railroad company uses good ma- 
chinery and the most approved appliances to prevent the escape of 
fire, and has careful and competent men in charge thereof, will not, 
in case fire does escape, of itself rebut the prima facie inference of 
negligence or exempt the company from liability for damages caused 
thereby. 





: : CONTRIRUTORY NEGLIGENCE. The fact that a farmer 
permits dry grass and other combustible matter to remain on his 
land, does not constitute contributory negligence on his part so as 
to prevent him from recovering against a railroad company for the 
destruction of property there situate, caused by fire escaping from 
a passing train and driven by a high wind through similar com- 
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bustible matter on the company’s right of way and on an interven- 
ing farm. 

: DUTY TO PROVIDE AGAINST HIGH WINDs. Railroad 
companies must use reasonable precautions to prevent fire from 
being carried from their locomotives by such winds as are usual and 
ordinary at the season and the place, and are only relieved from 
making provision against extraordinary and unusual winds. 





~I 


Appeal from Pettis Circuit Court—Hon. Witi1am T. Woop, 
Judge. 


AFFIRMED. 


T. J. Portis and E. A. Andrews for appellant. 


Snoddy & Short for respondent. 


Henry, J.—This suit is for the recovery of damages 
for the destruction of plaintiff’s timothy, orchard grass, 
etc., alleged to have been occasioned by the negligent and 
careless manner in which defendant managed a locomotive 
passing over its road, whereby sparks of fire were permitted 
to escape therefrom, which set fire to said timothy, etc. 
Plaintiff obtained a judgment, from which defendant pros- 
ecutes this appeal. 

The petition contained six counts, four of which are 
based upon the alleged burning, and two were for killing 
stock; and, being compelled to make an election on which 
of said counts he would go to trial, plaintiff elected to 
proceed on the fourth, fifth and sixth. The fourth is as 
follows: “ Plaintiff further states that on the 10th day of 
December, 1876, while defendant, by its agents and em- 
ployes, was propelling along and over its said railroad a 
certain other locomotive engine, where the right of way 
of said railroad extends along, through and adjoining a 
farm owned and cultivated by plaintiff, said defendant so 
carelessly and negligently ran and managed said locomo- 
tive engine, to-wit: the locomotive engine attached to and 
drawing the passenger train going east on said road, that 
sparks and fire were permitted to escape therefrom into 
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and on plaintiff’s said farm, and into and on defendant’s 
said right of way, where defendant had carelessly and neg- 
ligently permitted dry grass, weeds and other combustible 
matter to accumulate, and thereby set fire to, and commu- 
nicated fire to certain other property belonging to plaintiff 
on said farm, to-wit.” Then follows a description of the 
property destroyed. 

We have no occasion to notice the fifth and sixth 
counts, inasmuch as appellant in the brief makes no com- 
plaint of any action of the court with respect to the trial 
of the issues made on them. 

On the margin of the petition at the commencement, 
the venue is alleged as follows: 

“State or Mrssov RI, | 
County of Pettis, jf 

In the Pettis County Circuit Court.” 

Appellant’s counsel contend that the petition is fatally 
defective in not stating the locality of plaintiff’s farm. 
1. VENUE. There is no necessity in such case to allege 
its specific locality within the county. Stating the county 
in which it is situate, is sufficient, and by section 28, Wag- 
ner’s Statutes, page 1018, the name of the county stated 
in the margin, shall be taken to be the venue intended; 
and it shall not be necessary to state a venue in the body 
of the petition, or in any subsequent pleading. The com- 
mon law rule on the subject is, therefore, no longer in force. 
Bliss on Code Plead., § 284. ' 

Appellant’s counsel also insist that the petition states. 
no specific facts of negligence or carelessness, and liken 
2 pieapinc ec. tHi8 to the case of Waldhier v. Hann. § St. 
LIGENCE. Jo. R. R. Co., 74 Mo. 514. In the latter case 
the allegation was that “defendant by reason of its neg- 
ligence and carelessness, plaintiff was run against by one 
of defendant’s cars, thereby,” ete. A more vague allegation 
could not be made. Whether the negligence was that of 
the employes running the train, the train dispatcher or the 
section hands, or consisted in the improper and careless 


Ss. 
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construction of the road, is not to be ascertained from that 
allegation. Nor is it helped by the subsequent allegation : 
“that plaintiff was then and there, by reason of the negli- 
gence of defendant in running and managing its train, 
and in having and uaing insufficient and defective machin- 
ery, the plaintiff was broken and mutilated,” etc. No 
direct connection between the negligence of the company 
and defendant’s injury is shown; whereas here it is al- 
leged, as a direct consequence of the negligence of the em- 
ployes who were in charge of the train, that sparks.of fire 
escaped from the locomotive by which plaintiff’s grass, 
etc., were set on fire and consumed. The connection be- 
tween the negligence alleged and the injury sustained, is 
clearly shown. The negligence alleged is the careless run- 
ning and managing of the locomotive engine; the conse- 
quence alleged, is the escape of sparks of fire, by which 
fire was communicated to plaintiff’s property. The differ- 
ence between this petition and that in Waldhier v. Hann. & 
| St. Jo. R. R. Co., is obvious. 

The evidence for plaintiff tended to prove that imme- 
diately after tke train passed over that portion of the road 
in question, the grass on defendant’s right of way was dis- 
covered to be on fire, and it burned until it reached the 
field of one Norton, adjoining the right of way, and from 
that field passed into plaintiff’s premises. The fire orig. 
inated west of plaintiff’s land, at a place on the right of 
way on which the grass had been left for a distance of 200 
feet. A strong southwest wind was blowing at the time, 
and the communication of the fire to plaintiff’s property 
destroyed, was caused by the dry grass on the right of way 
in Norton’s field and in plaintiff’s premises together with 
the wind. 

For defendant the evidence tended to prove that the 
most approved spark-arrester and machinery were in use 
on the locomotive in question, and that those in charge of 
the train were careful and skillful in the business in which 
they were respectively engaged. As to the origin of the 
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fire, Cord Leegen for defendant, testified: “That it orig- 
inated in a patch of grass on the right of way 250 feet 
long, which was not burned when the balance of the right 
of way was cleared, because it would not burn; there 
was not enough grass. It would take a high wind to 
make it burn. Perhaps after it had been mashed, it would 
burn if wind enough. There was a high wind when the 
fire oceurred—a hard wind, too hard to set out fire. It was 
my duty to keep the track clear of grass.” 

At the close of the evidence, defendant asked fifteen 
instructions, all of which were refused, and we refrain from 
3. PRACTICE. embodying them literally in this opinion, on 
account of the space they would occupy. One or two 
would have been sufficient to present every question in- 
volved in the case; and the practice of encumbering the 
record with instructions which are but repetitions of each 
other, cannot be too strongly eondemned. They not only 
confuse juries, when given, but impose unnecessary labor 
both on the trial court and this court, and a reform in this 
practice is very much needed. 

The first, second, fourth, fifth and ninth were to the 
effect that under the pleading and evidence plaintiff could 
not recover. They were based upon the alleged insuffi- 
ciency of the petition, and having already disposed of that 
question, nothing more on the subject need be said. 

The seventh instruction is as follows: 

“The court instructs the jury that two things must 
concur in this case to entitle plaintiff to recover: 

(1) Negligence on the part of the defendant. 

(2) That there was no contributory negligence on the 
part of the plaintiff. 

And further, that the law presumes that the defendant 
while in the exercise of its lawful right to run its locomo- 
tives and trains over its railroad, and to use fire in so do- 
ing, was not guilty of negligence in permitting fire to 
escape from its locomotives; and that in this case the 
simple fact that fire did escape and destroy plaintiff’s 
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property, if the defendant was using good machinery and 
the most approved appliances to prevent the escape of fire, 
and had careful and competent men in charge thereof, is 
not sufficient to entitle the plaintiff to recover. 

And further, that if you find from the evidence that dry 
grass, weeds and other combustible matter were allowed to 
remain on defendant’s right of way, to which the fire was 
communicated, (and that the fire was caused by a stong wind 
and could not have gone there of itself, or in any other way,) 
thence to dry grass, weeds or other combustible matter 
which the plaintiff had allowed to accumulate and remain 
on his own land, and thus the fire was communicated to 
plaintiff’s property and it was destroyed, then plaintiff was 
guilty of such contributory negligence as to prevent him 
from recovery in this case, and the jury must find for the 
defendant.” 

There is no such legal presumption as that stated in 
the third paragraph of that instruction. There is no pre- 
4. RaiLnoaD: es- sumptionon the subject. The burden of proof 
cape of fire: pre- , a ae : 
sumption. is on the plaintiff to prove negligence. Le 
has no legal presumption to overcome, but like any other 
person relying upon a fact to establish a liability against 
his adversary, he must establish it by a preponderance of 
evidence. 

The balance of that paragraph asserts a proposition 
which is expressly negatived by Kenney v. Hann. § St. Jo. 
5. —:—. R&R. R. C., 70 Mo. 243. 

Besides, this entire paragraph was embodied in an in- 
struction given by the court of its own motion. 

The last paragraph of defendant’s refused instruction, 
relating to the agency of the wind, was improper, as en- 
6. ——~: -——: tirely ignoring the facts which the evidence 
contributory neg- . i . . 
ligence. tended to establish, while the instruction 
given by the court above alluded to, was all, and more than 
defendant was entitled to. It is as follows: 

“And further, that if the jury find from the evidence 
in this case that dry grass, weeds or other combustible 
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matter were allowed to remain on defendant’s right of way 
opposite to Norton’s land, which adjoined plaintiff’s land 
on the west, and to which said fire was communicated, and 
that said fire was caused by a strong wind which was 
blowing in that direction at the time on to the land of 
Norton, and that but for said wind the fire could not have 
gotten on his said land when it ignited dry grass and other 
combustible matter which had been allowed to accumulate 
and remain on Norton’s land, and that the fire was by the 
agency of said wind, and said dry grass, etc., on Norton’s 
land, carried thence to the plaintiff’s land, where he had 
suffered dry grass and other combustible matter to accu- 
mulate and remain, and that plaintiff knew or might have 
known, by the exercise of ordinary care, of the existence 
of such grass and combustible matter, on both Norton’s 
land and his own; and that in this manner the fire was 
communicated to plaintiff’s property and it was destroyed; 
the plaintiff was himself guilty of such contributory neg- 
ligence as to prevent him from recovering in this case, and 
the jury must find for the defendant.” 

It is sufficient, however, to say, that the court gave it, 
and it was more favorable to defendant than it had a right 
‘to demand. 

Defendant’s eighth instruction refused, was substan- 
tially the same as the third given by the court of its own 
motion, and both are erroneous, under the 
decision in Kenney v. Hann. § St. Jo. R. R. Co., supra. 
They both assert that the prima facie inference of negli- 
gence, from the fact that fire escaped from defendant’s 
locomotive, may be fully rebutted by showing that the best 
machinery and contrivances to prevent the escape of fire 
known to bein use, were employed by defendant on the 
locomotive in question,and that competent, skillful and 
careful servants were, at the time, in charge of the same, 
and that, when such proof is made by defendant, before 
the jury can find for plaintiff, he must prove other acts of 
actual negligence ot defendant 
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Defendant’s tenth refused instruction is predicated of 
a state of facts of which there was not only no evidence, 
but evidence to the contrary only. Plaintiff’s land on 
which the property was consumed did not adjoin the right 
of way. Norton’s field adjoined the right of way and in- 
tervened between the right of way and defendant’s land. 
Defendant may have had other land adjoining the right of 
way, but the fire did not pass over his own, but only over 
Norton’s land to the enclosure in which the property was 
destroyed. Nor is it the law, that if the railroad company 
negligently permit dry grass to accumulate on the right of 
way, and it is set on fire by a passing locomotive, and the 
fire is communicated to the grass in the field of an adjoin- 
ing proprietor, and from that field it is communicated to 
the grass in the field of another, the latter cannot recover, 
because he permitted dry grass to accumulate on his own 
lands. Nor does it make uny difference in such case, that 
the owner of the field adjoining the right of way was 
guilty of negligence in permitting dry grass to stand in 
his fence-corners adjoining the right of way. Otherwise 
it would be the duty of the remote owner to destroy the 
very crops, of the destruction of which by the company 
he complains. 

We may here dispose of all the instructions asked by 
defendant, and that given by the court, in relation to the 
— , agency of the wind in carrying the fire to 
oo Pics plaintiff’s premises, by saying that it is no 
a defense that the wind was a strong wind, but 
it must be an extraordinary and unusual wind, at the sea- 
son of the year when the fire occurred. The company 
must use reasonable precautions to prevent a fire from be- 
ing carried from its locomotives by such winds as are usual 
and ordinary at the season of the year, and place where 
the fire occurs, and is only relieved from making provision 
against extraordinary and unusual winds. Poeppers v. M., 
K. § T. R’y Co., 67 Mo. 725. 


The eleventh contains the same vice as the eighth, and 
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what we have said of other instructions in relation to the 
agency of the wind, is also applicable to that portion of 
this. 

The first paragraph of the twelfth is identical in sub- 
stance with the first paragraph of the eleventh, and the 
second paragraph is based upon a state of facts of which 
there was no evidence whatever. 

The thirteenth is also predicated of a state of facts of 
which there was no evidence. No witness testified that 
the fire could not have been communicated to plaintiff’s 
land except through the sole agency of a high wind. One 
witness did testify that the dry grass on the right of way 
would not have ignited from falling sparks or cinders un- 
less a high wind were prevailing, but, if through their neg- 
ligence dry grass were left on the right of way, which in 
a high wind, sparks of fire falling from the locomotive, 
would ignite, the company is not relieved of liability to 
adjoining proprietors who are injured by the communica- 
tion of such fire to their premises in an ordinary way. If 
the high wind had carried the sparks a great distance and 
directly communicated fire to plaintiff’s property, the in- 
structions on that subject asked and refused, would, at 
least, have been applicable to the facts. 

By the fourteenth instruction defendant asked the 
court to declare that the evidence offered by defendant, 
that the grass on the right of way, at the place in question, 
would not burn, and could not be burned, and that defend- 
ant tried to burn it in the fall, and could not, being uncon- 
tradicted and unimpeached, and there being no conflicting 
evidence as to the point, then the fact that said grass re- 
mained there was not negligence. The court could not 
have given that instruction without ignoring the positive 
procf that the grass did ignite. Whether it could have 
been burned in the fall or not, it did burn in the following 
December. 

This cause was tried in the circuit court, before the 
publication of the opinion of this court in Kenney v. Hann. 
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& St. Jo. R. R. Co., supra, which, in our judgment, is de- 
cisive of all the questions in the case, except that respect- 
ing the agency of the wind in causing the communication 
of the fire to plaintiff’s property, and we think the in- 
struction on that subject more favorable to defendant than 
the law allows. The issues were fairly submitted to the 
jury, and we cannot disturb their verdict, where there is 
evidence to support it. The instructions given at plaintiff's 
instance embody the law as herein declared, and the judg- 
ment, all concurring, is affirmed. 





HeEnperson ef al., Appellants, v. LANGLEY. 


Ejectment: ALLOWANCE TO DEFENDANT FOR IMPROVEMENTS. If a de- 
fendant in ejectment claiming under a stranger to the plaintiff’s 
title, fails in his defense, he can obtain the value of any improve- 
ments he has made only in the manner provided by the statute, (R. 
S. 1879, 22 2259, 2260, 2261,) i. e., by petition after final judgment for 
possession. A clause in that judgment, ascertaining the value of 
the improvements and requiring plaintiff, within a time limited, to 
pay them, and in default of payment directing a special execution 
against the land to issue therefor, is unauthorized. 


Appeal from MeDonald Circuit Court. 
REVERSED 
Harding g¢ Buller for appellants. 


It was gross error to render judgment for the value 
of the improvements, and attempt to enforce it by execu- 
tion. The law only contemplates a stay of execution until 
the prevailing plaintiff pays for the improvements. Rus- 
sell v. Defrance, 39 Mo. 506; Malone v. Stretch, 69 Mo. 25. 
And there must be an independent proceeding. R. S., 
§§ 2259, 2260, 2261. 
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C.W. Thrasher and H. C. Young for respondents. 


1. Equitable liens in favor of defendant, including 
taxes paid on real estate, may be set up in the answer and 
adjusted in a suit in ejectment. Jones v. Manly, 58 Mo. 
559; Evans v. Snyder, 64 Mo. 516; Sims v. Gray, 66 Mo. 
613; Shroyer v. Nickell, 55 Mo. 264; Mobley v. Nave, 67 
Mo. 546. Napton v. Leaton, 71 Mo. 358, is not in conflict 
with these cases, that case only deciding that a party with- 
out any color of title cannot, by paying taxes on land, 
compel the owner to refund them to him before recovering 
in ejectment. 

2. The value of improvements made by defendant in 
good faith, believing he has a good title to the real estate, 
may also be adjusted in a suit in ejectment. Smith v. 
Phelps, 63 Mo. 585; Fenwick v. Gill, 38 Mo. 510; Shroyer 
v. Nickell, 55 Mo. 264. The law will not require multi- 
plicity of suits to settle a controversy between parties when 
all can be settled in one. Whena court of equity once 
acquires jurisdiction of a matter, it is competent to deter- 
mine all the equities between the parties. And the court 
can as well determine equities created by statute as those 
arising according to the practice of courts of equity. 


Hoven, J.—This is an action of ejectment. The cir- 
cuit court, after hearing testimony as to the title, also heard 
testimony as to the value of improvements, which deferd- 
ant alleged in his answer had been put upon the land by 
him in good faith and under the belief that he had a good 
title to the land, and also as to the amount of taxes paid 
by him while in possession thereof, and thereupon rendered 
judgment for the plaintiffs for the possession of the land, 
and also decreed that the plaintiffs should pay-the defend- 
ant the sum of $485, (that being the excess in value of the 
improvements and taxes over the damages and rents,) and 
in default of the payment thereof, within one year, that 
special execution should issue therefor and the land in 
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controversy be sold to pay saidsum. From this judgment 
the plaintiffs have appealed. 

It has been repeatedly held by this court that when it 
appears in an action of ejectment, that the defendant has 
purchased land from the plaintiff, or in administration 
proceedings, or at sales under mortgages, and has paid the 
purchase money, entered into possession and made improve- 
ments in good faith, but failed to obtain the legal title in- 
tended to be sold, and could not have specific performance 
the owner of such legal title, or his grantee having notice 
of such facts, will not be permitted to eject such purchaser 
without accounting for the purchase money and paying 
for the improvements made. Shroyer v. Nickell, 55 Mo. 
264; Evans v. Snyder, 64 Mo. 516; Sims v. Gray, 66 Mo. 
614; Mobley v. Nave, 67 Mo. 546. But where, as in the 
case at bar, the defendant enters into possession under a 
stranger to the title of plaintiff, in order to obtain the 
value of any improvements made by him, he must proceed 
as provided by sections 2259, 2260 and 2261 of the Revised 
Statutes. The claim for improvements made under the 
sections cited cannot be presented or heard in the action 
of ejectment. It is intended to be an independent pro- 
ceeding, and can only be instituted after final judgment of 
dispossession shall have been rendered against the defend- 
ant in the suit of ejectment. Russell v. Defrance, 39 Mo. 
506; Malone v. Stretch, 69 Mo. 25. 

The judgment will be reversed and the cause remanded 
| with directions to the circuit court to enter up an ordinary 
| judgment in ejectment against the defendant, and he may 
then prefer his claim for improvements and be heard 
thereon in pursuance of the statute. All the judges con- 
cur. 
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Ex Parte PRIEstT. 


1. Notary Public: power To commit rorcontemptT. The statutes 
confer authority on notaries public to commit to prison any witness 
who refuses, when duly summoned, to give his deposition. R. 8. 
1879, 22 2133, 2150, 4027. 

2. Depositions. A witness had given his deposition in a former suit, 
and under stipulation of counsel the parties to another suit growing 
out of tlie same facts were at liberty to read it in evidence. Held, 
that this did not excuse him from deposing in the second suit. 
Neither did the fact that he had been examined at the trial of the 
former suit and his examination had been written out at length and 
preserved, and the substance of the examination embodied in a bill 
of exceptions filed in court. 

: PARTY TOSUIT. A party to a suit is under the same obliga- 

tion to give his deposition as any other person. 

That a witness resides within the jurisdiction of the court 

in which a suit is pending, isin good health and contemplates no 

prolonged absence, but expects to be present at the trial, is not made 
by the statute an exception to the right of a party to the suit to 
have his deposition. 








Habeas Corpus. 
Writ Deniep. 
A. J. P. Garesche for the petitioner. 


At common law, the examination of witnesses was ore 
tenus, and no deposition could be taken, save by consent or 
through the slow, tedious and expensive process of a bill 
in chancery. 2 Black. Com., (Cooley Ed.) bk. 3, § 383; 
2 Sto. Eq. Jur., (11 Ed.) 389, § 1514; 1 Dan. Ch. Plead. & 
Prac., (5 Ed.) § 933. Asa graft from equity it is to be 
strictly construed. Buddicum v. Kirk, 3 Cranch 296; Beal 
v. Thompson, 8 Cranch 70; Bell v. Morrison, 1 Peters 356; 
Stevenson v. Myers, 1 Harr. & John. 102 ; Saunders v. Erwin, 
2 How. (Miss.) 732; Baxter v. Payne, 1 Pin. (Wis.) 504; 
Weeks on Dep’ns, § 454, p. 517 ; Seymour v. Farrell, 51 Mo. 
95; Ex parte Mallinkrodt, 20 Mo. 493. As a graft from 
equity, to the precedents of equity for its interpretation 
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recourse is tobe had. The rule in equity forbids the depo- 
sition of a witness to be re-taken, save by leave of court. 
Weeks Dep’ns, § 534; 1 Dan. Ch. Plead. & Prac., (5 Ed.) 
952 and n. 3; Phettiplace v. Sayles, 4 Mason 821; Beach v. 
Bank, 2 Wend. 581; Hanson v. Presbyterian Ch.,11 N. J. 
Eq., 443. This rule that the construction of the law be- 
cause drawn from chancery should follow its precedents, is 
neither new nor unusual. Dwarris on Stat., (Potter) p. 
145, sub. 18; 2 A. K. Marshall, 643; Deneal v. Allensiorth, 
2J.J. Marsh. 447; Kirby v. Cannon, 9 Ind. 373; Addleman 
v. Swartz, 22 Ind. 251. Yet the statute of Indiana imposes 
no other limit than our own. 2 Dig., Gavin & Hord, p. 
175, §$ 249, 250; Scott v. Mining Co., 2 Nev. 84; compare 
Skouten v. Wood, 57 Mo. 382. 

It is not the intention of the statute to give to either 
party the right to examine and re-examine a witness as 
often as his humor, whim, caprice or even malice may sug- 
gest. Hardship as it would be to a suitor, oppressive to 
the poor asking indemnity from the rich, it becomes still 
more grievous to the witness who is only a witness and 
without interest in thesuit. On the other hand, what harm 
can result from the establishment of the principle as asked 
by petitioner? The rule of equity is not absolute that 
never a re-examination can be had, but only upon good 
cause shown. Such cause would be in the discovery of 
new matter, in relation to which the witness had not been 
cross-examined; or that the former deposition was not 
properly taken ; or that the issues had been changed by a 
material amendment of the pleadings. All of these rea- 
sons would acdress themselves to the sound discretion of 
the court and justify a new deposition. But the court 
could also prescribe the terms. It could refuse, for in- 
stance, if the adverse party would waive the informality 
of the taking. Or it might limit the party to a re-exam- 
ination only as to the new matter. And then the opposite 
party might discern no necessity to incur the expense or 
annoyance of an attendance by himself or his counsel. In 
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truth it is an abuse of the act that he should re-examine 
when no necessity existed. Why then should the court be 
deprived of the power to pass upon this necessity in the case 
of a deposition, any more than in the case of an oral ex- 
amination ? 


Herman §& Reyburn and G. M. Stewart, contra. 


It is apparent from the application, that the petitioner 
is detained for a contempt, specifically and plainly charged 
in the commitment, by an officer having authority to com- 
mit for such contempt. (a) The petitioner being a party 
to the action, the opposing party had the right to take his 
deposition, and for that purpose, to cause him to be sub- 
penaed and compelled to testify. (+) If he refused to at- 
tend and testify, he was in contempt. (c) The notary had 

, uuthority to compel the attendance of the petitioner and 
take his testimony, and to commit in case of contempt. 
Ex parte McKee, 18 Mo. 599; Ex parte Goodin, 67 Mo. 640; 
Ex parte Toney, 11 Mo. 662; Ex parte Page, 49 Mo. 291; 
Hurd Hab. Corp., (2 Ed.) 328; Holman v. Mayor, 34 Texas 
658; R. 8S. 1879, $$ 2130, 4027, 4012, 4016, 6460, 2150. 
In in action at law, a party to the action has, as of course» 
the right to take the deposition of a witness more than 
onee, Without leave of court. Beach v. Schumultz, 20 Ill. 
189; Parker v. Chambers, 24 Ga. 524; Watson v. Brewster, 1 
Pa. St. 382; Martin v. Kaffroth, 16 Serg. & R. 124; Cornett 
v. Williams, 20 Wall. 248, The statute permitting and re- 
quiring parties to actions to testify in the same, being 
remedial, should receive a liberal construction. Bond v. 
Worley, 26 Mo. 258; Eck v. Hatcher, 58 Mo. 285; Millsaps 
v. Pfeiffer, 44 Miss. 805 ; Shotwell v. Smith, 20 N. J. Eq. 79; 
Glenney v. Stedwell, 64 N. Y.120; Goodwin v. Wood, 5 Ala. 
152; Branch Bank v. Parker, 5 Ala. 731; Goodwin v. Harri- 
son, 6 Ala. 488; Newman v. Kendall, 2 A. K. Marsh. 234; 
Cornett v. Williams, 20 Wall. 226. Counsel for petitioner 
contends that the statute regarding depositions, being in 
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derogation of the common law, must be strictly construed. 
He forgets that the statute gives a right not existing at 
common law; and that, therefore, it is to be liberally con- 
strued. Putnam v. Ross, 46 Mo. 338; Oster v. Rabeneau, 46 
Mo. 598; Sedgwick on Const. Stat., (2 Ed.) 270. The 
question is one of procedure, in the court where the cause : 
is pending. If petitioner, in his capacity as a party litigant, 
will appeal to the court where the action is pending, and 
satisfy that court that its process has been abused by his 
adversary, he will doubtless obtain prompt and full redress, 
with the right of appeal to this tribunal, if justice has 
been denied him. This conclusion is irresistible, unless 
petitioner’s position is true in law, that the taking the dep- 
osition of a witness the second time in a cause, without 
leave of court, is per se illegal and in violation of the 
rights of the witness. Hester v. Lumpkin, 4 Ala. 511; 
Herbert v. Hanrick, 16 Ala. 581; Broadnazx v. Sullivan, 29 ° 
Ala. 320. It is apparent from the application, that the 
issues joined in the case in which petitioner’s deposition 
was taken, are not, and from the nature of things, could 
not be the same as in this, and hence, that Chouteau could 
not have examined him upon the questions here involved. 


































Henry, J—The petition alleges that petitioner is re- 
strained of his liberty by Isaac M. Mason, sheriff of the 
city of St. Louis, under and by virtue of his commitment 
by Francis Vallé, a notary public within said city, duly 
commissioned, etc., for the refusal of said petitioner to tes- 
tify in a cause wherein said petitioner is plaintiff and 
Charles P. Chouteau is defendant, pending in the circuit 
court of the city of St. Louis, said defendant having given 
due notice that he would take the depositions of witnesses 
in said cause, before said notary, and said Priest having 
been duly subpeenaed to appear before said notary and 
testify therein; that there was then pending in the St, 
Louis court of appeals a suit in ejectment in which Fred- 
erick R. Priest was plaintiff, and said Chouteau was de- 
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fendant, for the possession of a certain lease-hold interest, 
situate in the city of St. Louis, which was purchased by 
said plaintiff under a deed of trust conveying the same to 
August L. Priest, as trustee, to secure the payment of two 
promissory notes in the aggregate amounting to $6,000 
and interest, executed by Benedict DeBar to John G. Priest. 
In that suit, Chouteau, among other defenses, alleged that 
said lease-hold was the partnership property of a firm 
composed of himself, DeBar and the trustee of Alice B. 
Wakefield; that the firm was largely indebted to said 
Chouteau as surviving partner; that the debt secured by 
said deed of trust made by DeBar, was not a partnership 
debt. After Chouteau’s answer was filed in said suit, the 
petitioner, John G. Priest, sued him on said note, alleging 
that the money was borrowed for, and used by the said 
firm, and alleging that said Chouteau was a member of 
that firm. In the ejectment suit the petitioner’s deposition 
was taken, and the petition alleges that petitioner therein 
testified fully in relation to all matters at issue in said suit ;. 
that said deposition was not read at the trial thereof, but 
that petitioner was introduced as a witness by the plaintiff 
therein, and cross-examined by Chouteau’s counsel, and 
his testimony subsequently written out at full length, and 
that the notes thereof are still extant and within the power 
of said Chouteau, and also that the substance of said tes- 
timony was embodied in the bill of exceptions filed in said 
cause, and copied into the transcript filed in the office of 
the clerk of the St. Louis court of appeals. It is also al- 
leged that the suit of F. R. Priest against Chouteau, and 
that of John G. Priest against Chouteau, are under the 
same loan based on the same facts; that the former suit 
was for the recovery of the possession of said lease-hold, 
and the latter to recover the debt secured by said deed of 
trust. He further states that after the institution of the 
latter suit it was agreed between the parties that any dep- 
osition taken in the former might he read by either party 
at the trial of the latter cause. Ile further states that 
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there is no necessity to take his deposition, he being a 
resident of the said city, in good health, and contemplat- 
ing no prolonged absence from the city; but on the con- 
trary, intending to be present at the trial. 

On the foregoing facts we have determived that the 
restraint of petitioner’s personal liberty by the sheriff, 
1. woraryrustic: Mason, is not illegal. Our statute, section 
for contempt. 2130, provides that: “Any party to a suit 
pending in any court in this State, may obtain the deposi- 
tion of any witness, to be used in such suit conditionally.” 
The conditions upon which such deposition may be read, will 
be found in section 2157, and do not affect the question be- 
fore us. Section 2133 confers authority on notaries public 
to take depositions, and 2150 providesthat: “Every per- 
son, judge or other officer of the State required to take the 
depositions or examinations of witnesses, in pursuance of 
this chapter, * * shall have power to issue sub- 
penas for witnesses to appear and testify, and to compel 
their attendance in the same manner and under like pen- 
alties as any court of record in this State.” Said section 
further provides that: “Any person, summoned as a wit- 
ness, in virtue of the provisions of this chapter, and at- 
tending, who shall refuse to give evidence which may law- 
fully be required to be given by him, on oath or affirmation, 
may be committed to prison by the officer or person au- 
thorized to take his deposition or testimony,” etc. The 
same power is also conferred by section 4027 of the act in 
relation to witnesses, Revised Statutes, 691. With regard 
to the power of the notary to commit a contumacious wit- 
ness for contempt, the above section is explicit. 

It only remains to consider the reasons alleged by 
petitioner for his refusal to testify before the notary. His 
2. pepostrions. deposition had never been taken, nor had he 
ever testified, in the cause, in which he was summoned by 
the notary to testify ; and the position of petitioner’s coun- 
sel, that, when a witness has once deposed or testified in 
a cause, he cannot be required to depose or testify again, 
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without an order of the court in which the cause is pend- 
ing, has no foundation on the facts presented by this peti- 
tion, saying nothing as to its correctness as a legal propo- 
sition. Nor did the stipulation between the parties, that 
all depositions taken in the case of F. R. Priest against 
Chouteau, might be read by either party, as evidence in 
the case of Jno. G. Priest against Chouteau, deprive Chou- 
teau of the right to take petitioner’s deposition in the latter 
cause. It was not the same suit. The cause of action is 
not the same, and it by no means follows, because some of 
the issues were the same in both, that Chouteau might not 
have desired, and been entitled to, petitioner’s festimony 
on other matters than that to which his testimony related 
in the other cause. Nor was it a sufficient reason for his 
refusal to testify, that his oral testimony had been given 
in the other cause, and reduced to writing, and substan- 
tially embodied in a bill of exceptions filed in that cause. 
The testimony delivered could only have been proved by 
witnesses who heard it, and he had the right to call on pe- 
titioner to testify to the facts, as by far more satisfactory 
evidence than that of a third person relying upon his 
memory or notes of the testimony taken to state what 
petitioner’s testimony was. The bill of exceptions did not, 
as appears from this petition, contain the entire testimony 
given by petitioner, but only the substance. 

A party toa suit is a competent witness for himself, 
and may be called as a witness by his adversary, and stands 
3. ——: party to Precisely as any other witness, in relation to 

— that suit, with the same rights and duties, 
neither more nor less, and if any other witness who had 
given his deposition in the cause of F. R. Priest against 
Chouteau, had been summoned to testify in the cause of 
John G. Priest against Chouteau, he could not have re- 
fused to testify, for that reason, or any other reason alleged 
by the petitioner in this petition. 

That the petitioner resides in St. Louis, is in good 
health and contemplates no prolonged absence from the 
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4. —. city, but expects to be present at the trial of 
the cause, is not made an exception to the right of a party 
to a suit to have his deposition. The oppression and an- 
noyance to which witnesses and suitors who may be sum- 
moned as witnesses may be subjected under the statute 
which confers such power upon notaries and justices of 
the peace, is a matter for the consideration of the legisla- 
ture, and we shall withhold an expression of opinion on 
such a case until it shall have come before us. For the 
foregoing reasons under section 2620, Revised Statutes, we 
decline to grant the writ of habeas corpus. All concur. 





THe State v. Grant, Appellant. 


1. Kansas City Police: poweER TO ARREST WITHOUT WARRANT. The 
police of Kansas City are authorized to make arrests within the 
limits of the city without warrant. Acts 1874, p.329, 25; Acts 1875, 
p. 195,23. Butifanarrest be fora past act, whether misdemeanor 
or felony, it can be made without warrant only when the officer has 
grounds of reasonable suspicion, such as would justify him at com- 
mon law in arresting for a past felony. 

2. Larceny. A larceny may be regarded as still in process of accom- 
plishment so long as the original caption is still unbroken and the 
original asportation is yet in progress. 

3. Homicide: KILLING or orricer. Where the State relies upon the 
fact that the victim of a homicide was an officer acting in the dis- 
charge of his duty to fix the character of the offense, it should be 
shown that the slayer knew the fact. 

4. Murder in the First Degree. The deliberation and premedita- 
tion necessary to constitute murder in the first degree may be in- 
ferred from all the facts and circumstances of the killing. 

The court properly submitted to the jury in this case the 
question of murder in the first degree. 

6. Impeachment of Witnesses. For the purpose of impeaching a 

witness it is competent to inquire as to his general moral character. 
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Appeal from Jackson Criminal Court.—Hon. H. P. Wurre, 
Judge. 


REVERSED. 


Defendant, a negro, was indicted for the murder of 
Patrick Jones, a policeman of Kansas City. Evidence 
given at the trial tended to prove that in the afternoon of 
the 3rd of April, 1882, sometime between five and eight 
o'clock, two pails of butter were stolen from the office of 
Adams Express Company at Kansas City, but that the fact 
was not discovered till the next day; that about 7:40 o’clock 
in the evening of the 3rd, Jones and one Miller, a witness in 
the case, were sitting in front of Fleming’s saloon, which 
was from 300 to 500 yards from the express office when 
defendant and another negro passed them, one carrying a 
sack with something in it, the other a pail; that the sus- 
picions of both Miller and Jones were aroused and Jones 
left Miller and followed the men; that in about two and a 
half minutes Miller heard a shot and running in the diree- 
tion which Jones had taken found him lying near the 
sidewalk, dead, with his club and his pistol in his belt; 
that the sack and two pails of butter were lying near him; 
that Jones was in uniform; that it was about dark; and 
that defendant admitted to several witnesses that he did 
the shooting. Other facts that were proven are stated in 
the opinion. 

At the request of the prosecuting attorney, the court 
gave the following instructions: 

1. If you find from the evidence that, on or about 
the 3rd day of April, 1882, at the county of Jackson, in 
State of Missouri, the defendant, George Grant, willfully, 
deliberately, premeditatedly and of his malice aforethought, 
shot and killed the deceased, Patrick Jones, then you will 
find defendant guilty of murder in the first degree. 

2. The word “ willfully,” as used in the foregoing in- 
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struction, means intentionally and not accidentally. “ De- 
liberately” means in a cool state of the blood, that is, not 
in the heat of passion, caused by lawful provocation. “Pre- 
meditatedly ” means thought of beforehand, any length 
of time, however short; a moment or an instant is sufli- 
cient. “Malice” does not mean mere spite, ill-will or 
dislike, as we understand it in ordinary language. It is 
here used to denote a bad or unlawful condition of the 
mind; such a condition of the mind as a man is in when 
he intentionally commits a wrongful act; or in other words, 
such a condition or state of mind as indicates a heart de- 
void of soeial duty, and fatally bent on mischief. 

3. That the deliberation and premeditation necessary 
to constitute murder in the first degree may be inferred 
from all the facts and circumstances conneeted with the 
killing, and if they existed a moment before the killing, it 
is sufficient. 

The court of its own motion, gave the following in- 
structions : 

1. If the deceased, Patrick Jones, was, at the time 
of his death, a police officer of the City of Kansas, State 
of Missouri, and the defendant by himself or with the as- 
sistance of another, was engaged in taking and carrying 
away the personal property of another, without the assent 
of the owner, with the intent to convert such personal 
property to his own use, or to the use of himself and the 
person assisting him, and the deceased believed that the 
defendant and the person assisting him were so engaged, 
and also believed that immediate interference on his part 
was necessary to prevent the accomplishment of such tak- 
ing, carrying away and conversion, or to prevent the escape 
of the offenders, then he, the deceased, had a right, with 
or without a warrant, to pursue and arrest the defendant 
and the person with him, and to use such force (short of 
taking the life of the defendant, or the person assisting the 
defendant), as was reasonably necessary to effect such ar- 
rest. 
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Therefore, if the jury shall believe from the evidence 
that the deceased, as such officer, was proceeding under 
circumstances such as are enumerated, and in a lawful 
manner, as defined in this instruction, to arrest the defend- 
ant and the person with him, or either of them, and that 
while he, the deceased, was so engaged, the defendant, in 
order to prevent such arrest, willfully, deliberately, pre- 
meditatedly and of his malice aforethought, shot and killed 
the deceased, they will find the defendant guilty of murder 
in the first degree. 

2. Although the jury may believe from the evidence 
that the deceased, Patrick Jones, was a police officer of 
the City of Kansas, yet if they also believe from the evi- 
dence that he attempted to arrest the defendant under 
circumstances not authorizing him to attempt such arrest, 
as specified in these instructions, or that in attempting 
such arrest he used force more than was reasonably neces- 
sary, as defined in these instructions, and the defendant 
had reasonable cause, from the conduct of the deceased at 
the time, to apprehend a design on his part to take his, de- 
fendant’s life, and had reasonable cause to believe that 
there was immediate danger of such design being accom- 
plished by the deceased, and that he, the defendant, shot 
and killed the deceased to prevent the accomplishment of 
such design, the jury will find the defendant not guilty, 
because the killing of deceased, under such circumstances, 
is justifiable in law, because done in self-defense. 

3. If the jury shall find that the killing of officer 
Jones (if done by the defendant) was not justifiable on the 
ground of self-defense, but shall find that the circumstances 
at the time of the attempted arrest were not such as to 
authorize him, said Jones, according to the law as given 
to you in these instructions, to attempt to arrest the de- 
fendant, and that the defendant shot and killed the deceased 
while he, the deceased, was so endeavoring wrongfully to 
arrest him, such shooting and killing constitute man- 
slaughter in the fourth degree only, the punishment for 
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which is imprisonment in the penitentiary for two years, 
or imprisonment in the county jail not less than six months, 
orafine not less than $500, or both a fine not less than 
$100 and imprisonment in the county jail not less than 
three months. 

4, For the purpose of determining the right of officer 
Jones to attempt the arrest of defendant, it is not at all 
necessary that the jury should find that said Jones saw 
the defendant perform the specific act of taking. It is 
sufficient if the defendant was found engaged in the per- 
petration of the offense, which the taking and carrying 
away of the personal property of another without the as- 
sent of the owner, with the intent on the part of the per- 
son so taking and carrying away to convert such personal 
property to his own use, constitutes. The court further 
instructs the jury that the offense which the taking and 
carrying away of personal property of another without the 
owner’s assent, with the intent on the part of the taker to 
convert the same to his own use, is what is known in the 
law as larceny. 

Other instructions were also given in relation to rea- 
sonable doubt, the weight of evidence, the credibility of 
witnesses, the presumption of innocence and the effect of 
statements by defendant for and against his own interest. 


W. A. Harnsberger and R. H. Field for appellant. 


Jones’ attempt to arrest was unlawful. (1) Because 
he had no reasonable cause for suspecting these parties 
guilty of a felony. Bare suspicion will not justify an ar- 
rest without warrant. It must be one that is based upon 
probable cause and one that would be reasonable to the 
mind of an ordinarily prudent person. Foster’s Crown 
Law, pp. 320, 321, § 23; 1 Wharton Crim. Law, §§ 429, 
430; Wharton Crim. Plead. and Prac., §§ 8, 9; Shanley v. 
Wells, 71 Ill. 78; Mathews v. Biddulph, 3 M. & G. 390; 
Findlay v. Pruitt,9 Port. (Ala.) 195; Hall v. Hawkins, 5 
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Humph. 357; Somerville v. Richards, 37 Mich. 299; Skeen 
v. Monkeimer, 21 Ind.1. (2) Because he knew of no offense 
that they had committed. The theft of the pails of butter 
had not then been discovered. (3) Because an arrest for a 
past misdemeanor not committed in his presence would not 
be authorized without a warrant even if there was reason- 
able cause for suspecting them of that offense. Comm. v. 
Carey, 12 Cush. 246; Comm. v. McLaughlin, 12 Cush. 615; 
State v. Crocker, 1 Del. Crim. Rep. 434; Shanley v. Wells, 71 
Ill. 78; Boyleston v. Kerr, 2 Daly (N. Y.) 220; Pesterfield v. 
Vickers, 8 Cold. (Tenn.) 205; Mathews v. Biddulph, 3 M. & 
G. 390; 1 Bishop Crim. Proced., §$ 624, 640; Bowditch v. 
Belchin, 5 Exch. 378. There was no evidence as to whether 
the butter was worth more or less than $30. Hence the 
supposed offense may have been a misdemeanor for all 
that was shown by the State, and it devolved upon the 
State to show that it wasa felony. Mathews v. Biddulph, 
3M. & G. 390; Griffin v. Coleman, 4 H. & N. 265; People 
v. Muldoon, 2 Parker Cr. Rep. 13; State v. Wingo, 66 Mo. 
181. If it was a misdemeanor the offense was complete 
before the men passed Jones. It was complete when the 
butter was taken out of the express office. 1 Wharton 
Crim. Law, §§ 923 to 927; 2 Bishop Crim. Law, §§ 794, 
795; Lacy v. State, 7 'Tex. Ct. App. 403; People v. Pratt, 2 
Hun 3800; People v. Gordon, 40 Mich. 716. (4) Because 
he was a policeman and as such he had no authority that 
was shown in evidence to arrest under any circumstances 
without a warrant. Dillon on Munic. Corp., (3 Ed.) §§ 
210, 211; State v. Belk, 76 N.C.10; Newark v. Murphy, 40 
N.J. L.145; State v. Underwood,75 Mo. 230; Lacy v. State, 
7 Tex. Ct. App. 403; Alford v. State, 8 Tex. Ct. App. 545. 
(5) Because as a policeman of the City of Kansas, under 
the acts creating the Board of Police Commissioners, he 
had no authority to make an arrest in any case except 
under the supervision and direction of the commissioners, 
and nothing of that kind appeared in the evidence. Sess. 
Acts 1874, p. 329, § 5; Ib., p. 330, § 10; Ib., p. 333, § 16; 
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Sess Acts 1875, p.195,§ 3 (6) Because it was an attempt 
to unreasonably seize the hberty of these persons when he 
had no charge preferred, or to prefer against them. An 
arrest without a warrant is not lawful from the simple fact 
alone thata party is gmlty. The guilty have the same 
right to insist upon Jawful authority before surrendering 
their personal liberty as the innocent have. Drennan v. 
People, 10 Mich. 169; Way's case, 41 Mich. 299; Const. Mo. 
art. 2, §§ 11, 30. 


D. H. McIntyre, Attorney General, for the State. 


The first instruction given by the court on its own 
motion cannot be complained of by defendant. It is more 
tavorable to him than the strict letter of the law demands. 
The deceased had the nght to arrest the defendant if he 
suspected that he was guilty of felony. 1 Bishop Crim. 
Proc., (3 Ed.) § 182; 1 Wharton Crim. Law, (8 Ed.) § 429: 
Rohan v. Sawin, 5 Cush. 281; State v. Underwood, 75 Mo. 
230. Or, if he even suspected the defendant was guilty of 
a misdemeanor—as of petit larceny—by stealing and car- 
rying away goods, the deceased, seeing him in the act of 
carrying them away, had the right to arrest defendant 
without a warrant. Comm. v. Presby, 14 Gray 65; Reg. v. 
Turberfield, 10 Cox C. C.1; R.8., § 4821. 


Sarrwoop, C. J.—The detendant, a negro, was indicted 
for murder in the first degree, on trial had was convicted 
of that offense, and comes here alleging numerous errors 
as reasons for reversal of the judgment of conviction. 
We have attentively examined those errors and will discuss 
some of them jn detail, and such others as we deem neces- 
sary to discuss, we shall do no more than briefly notice in 
a general way. 


[. 


And first, as to the authority of the deceased, a police- 
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man, to make the arrest, as upon the existence of that 
hinges the whole case. 

The local laws of 1874, nage 327, relating to the City 
of Kansas, established a board of police to be called “The 
Police Commissioners for the City of Kansas.” Section 5 
of that act defines the duties of, and confers certain pow- 
ers upon, such board of police; which section as amended 
by section 3 of the act of 1875, page 193, is as follows: 

“The duties of the board of police hereby created 
shall be as follows: They shall at all times of the day and 
night, within the boundaries of the City of Kansas, as 
well on water as on land, preserve the public peace, prevent 
crimes and arrest offenders, protect the rights of persons 


and property, * * see that all laws relating to 
pawnbrokers, intemperance, vagrants, disorderly persons, 
* * every other kind and manner of disorder 


and offense against the public health and good order of 
society, are enforced. They shall also enforce all laws and 
ordinances passed or which may be hereafter passed by 
the common council of the City of Kansas, not inconsist- 
ent with the provisions of this act, or any other law of this 
State which may be properly enforceable by a police force. 
In ease they shall have reason to believe that any person 
within said city intends to commit any breach of the peace, 
or violation of law and order, beyond the city limits, or 
any person charged with the commission of crime in the 
City of Kansas, and against whom criminal process shall 
have been issued, such person may be arrested upon the 
same in any part of the State, by the police force created 
or authorized by this act,” etc., ete. 

This section, in its first part, as will be observed, makes 
it obligatory on such board, “at all times of the day and 
night within the boundaries of the City of Kansas,” to_ 
“prevent crimes and arrest offenders,” and “ protect the 
rights of persons and property.” The power of the board 
to “arrest offenders,” it will be observed, is not coupled 
with any conditions with respect to a warrant being first 
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obtained, but the grant of power is a general one, at least 
so far as concerns the arrest of “ offenders.” From this 
we may reasonably infer that the legislature intended by 
that section, to confer upon the board of police similar pow- 
ers to those conferred by section 4821, (R. 8. 1879,) which 
authorizes certain officers in eities of the second class, “ to 
arrest, or cause to be arrested, with or without process, all 
persons,” ete. And this view finds additional support when 
we consider a subsequent clause of the section under dis- 
cussion, which authorizes the police force to arrest in any 
portion of this State persons in the city who intend to 
violate law beyond the city limits, or who are charged with 
the commission of crime in said city and “against whom 
criminal process shall have been issued.” ‘This construc- 
tion is conformable to a familiar rule, as the legislature, by 
thus particularly specifying the occasions when the issu- 
ance of criminal process is necessary, may be presumed by 
such affirmative specification to exclude any implication 
for the necessity of such process except upon the occasions 
mentioned. Ex parte Snyder, 64 Mo. 58, and cases cited. 
And section 6 of the act of 1874, not repealed by anything 
contained in the amendatory act of 1875, gives power to 
the police commissioners, through the agency of a police 
force, vicariously to perform the duties which section 3 
of the other act imposes. From these we may conclude 
that the power of a member of the police force to “ arrest 
offenders ” is not confined to any particular class of offend- 
ers or any grade of crime, but applies as well to misde- 
meanors as to felonies; provided always, that the oflicer 
who arrests for a past misdemeanor, has the same grounds 
of reasonable suspicion as would justify him at common 
law, in arresting for a felony already committed. For it 
is not to be intended that the legislature designed by that 
statute to countenance or authorize that a citizen be de- 

prived of his liberty upon the mere whim, caprice or rash 
assumption of his guilt by an officer. But even at com- 
mon law, though an officer could not arrest for a past mis- 
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demeanor, yet might he arrest, it he did so flagrante delicto. 
3 Greenleaf Ev., § 123, and cases cited. 

In the case before us, the testimony showed that the 
butter was actually stolen from the possession of Adams 
Express Company, and tended to show that 1t was in the 
act ot being carried away, at the time of the attempted 
arrest. The value of the butter was not proven, nor was 
it material, considering the statutory powers of the officer 
as aforesaid, and the tendency of the testimony to estab- 
lish that a larceny, petit 1t may be, was then being com- 
mitted, and the further tendency of the testimony to show 
that the policeman had a reasonable suspicion that a mis- 
demeanor had been committed, or was, in one sense, then 
in process of accomplishment. 

It has been strenuously insisted that the larceny was 
complete at the time that the defendant and his companion 
passed by Fleming’s saloon, and 1n one sense this 1s true, 
But it 1s also true, considering the distance from where the 
prisoner was observed with the butter, to the point where 
the larceny of it was committed, from 300 to 500 yards, 
there was suflicient evidence to go to the jury that the 
taking of the butter, and its being carried away, was, up 
to the point where the prisoner was observed, one continu- 
ous act. If a person, with larcenous intent, should barely 
raise an article from the floor, the caption and asportation 
would be so far complete, as to make the act a criminal 
one. But could the act as to one of the elements of the lar- 
ceny, the asportation, be still regarded incomplete—be still 
regarded a continuing act—so long as the original caption 
was still unbroken, and the original asportation was yet in 
progress? We are of opinion that so it should be re- 
carded. 
| If this be so, then the officer, even at common law, 
treating the crime as a mere misdemeanor, would have 
been fully justified in making the arrest. And certainly 
he was thus justified under the more ample powers con- 
ferred by the statutory provisions heretofore quoted. 
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In this view of the matter the first instruction given 
by the court of its own motion, was correct. That instruc- 
tion is evidently framed on the double theory of a crime 
being then committed, and of the officer having ground to 
suspect that such was the fact. At the common law, as 
already seen, if the crime were a past felony, and the officer 
had a reasonable suspicion that the person he tried to ar- 
rest was guilty of the offense, this would justify him; and 
also he would be justified, if the misdemeanor were then 
in progress; and also, as already seen, under our construc- 
tion of the statute, he would be justified if the offense, a 
misdemeanor, was then being committed, or were only a 
past misdemeanor and he had a reasonable suspicion as 
aforesaid. Taking this view of the instruction, it would 
be good on either of the grounds stated, and if good on 
either of those grounds, the jury were not misled, nor the 
defendant prejudiced by it. 

It is true that the usual and perhaps better term, “rea- 
sonable suspicion ” is not employed in the instruction, but 
we think the word “believed” is equivalent thereto, and 
was so understood by the jury. One of the ordinary defi- 
nitions of belief is “partial assurance without positive 
knowledge or absolute certainty.” Webster. And by an- 
other authority it is defined as “a persuasion of the truth 

* of a faci, formed in the way of inference 
from some other fact.” Burrill Law Dict., title Belief. 
This would certainly be tantamount to, or even a stronger 
form of expression than “ reasonable suspicion,” or “prob- 
able grounds;” for either may exist, and yet no belief be 
generated in the mind. And the bases of “ probable 
grounds” are very many, é. g., common fame, hue and cry 
levied, goods found on a person,” etc. 2 Jac. Law Dict., 
title Constable, p. 41. 

But notwithstanding the instruction was good as 
against the objections already considered, it was faulty in 
not instructing the jury in respect to the element of the 
knowledge of the defendant of the official character of the 
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deceased. This element is altogether absent from the in- 
struction, nor is the lack supplied by any other. This 
point should have been submitted to the jury, as by failing 
to submit it to them, they may have thought it wholly im- 
material whether the defendant was aware that the deceased 
was a policeman at the time of the attempted arrest. State 
v. Underwood, 75 Mo. 230. Mr. Wharton says on this sub- 
ject: “Nor should it be supposed that this exemption from 
distinctive liability in cases where the officer’s official char- 
acter is not known, is founded on technical reasoning. 
Not only is it essential to the rights of the citizen that he 
shall be required to submit to arrest only when the official 
character of the demand is made known to him, but it is 
essential to the dignity of the State that its servants should 
be sheltered by these official prerogatives only when they 
are acting legally, and give notice that they so act.” 1 Crim. 
Law, S§ 419, 648. 
{T. 


The second instruction given at the instance of the 
State, though technically incorrect, did no harm, if the 
official character of the deceased was known by the de- 
fendant, as in that event, there was no proof of lawful or 
any other kind of provocation which could reduce the 
grade of the crime charged. State v. Talbott, 73 Mo. 347; 
State v. Ellis, 74 Mo. 207. 


III. 


The third instruction for the State is not obnoxious to 
the objection that it assumes the existence of premedita- 
tion and deliberation ; it simply declares the law as here- 
tofore asserted by this court, that the deliberation and 
premeditation necessary to constitute murder in the first 
degree, may be inferred from all the facts and circumstances 
of the kiliing. State v. Talbott, supra, and cases cited. 


IV. 


Counsel for defendant claim that it was error to sub- 
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mit to the jury the question of murder in the first degree. 
Weare of a different opinion. The defendant confessed 
the homicide to Carter, to Lockridge and to Jackson. The 
bullet in Jones’ body was identical in shape and size with 
cartridges found on defendant at the time of his arrest, 
which occurred on the night of the killing. The officer 
was clothed in his uniform, had on his star, and was acting 
within the limits of his jurisdiction ; from which it may 
be inferred that defendant was acquainted with his official 
character. Roscoe Crim. Ev., 760. Besides, defendant’s 
statement to Carter that “ the policeman tried to get it on 
to me, but I got on to him first,” tended to show that de- 
fendant knew the official character of the officer at the 
time he fired the fatal shot. The officer was found dead, 
on his back, on the ground, with his hands stretched out, 
and his pistol and his club both in his belt; which physical 
facts strongly tended to negative the statement of the de- 
fendant that the policeman had endeavored first to shoot 
him. From these facts and circumstances the jury were 
well warranted in inferring, as by their verdict it appears 
they did, that defendant was guilty of the highest grade 
of homicide ; and if there was anything which would lessen 
the grade of the offense, it belonged to him to prove the 
matter of extenuation. 3 Greenleaf Ev., § 144; Comma. v. 
Webster, 5 Cush. 304; Rex v. Greenacre, 8 C. & P. 35; but 
this he wholly failed to do, so that the facts and circum- 
stances attendant on the homicide, and from which, as 
heretofore stated, the jury might legitimately infer pre- 
meditation and deliberation were left wholly unexplained 
and unextenuated. 

The court, out of abundant caution, gave, on its own 
motion, an instruction on the subject of self-defense, and 
also one on the subject of manslaughter in the fourth de- 
gree. Of these it is unnecessary to say more than that 
they were very favorable to the defendant. 

So far as concerns the other instructions given on the 
part of the State, and on behalf of the defendant, taken 
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in connection with those already commented on, they pre- 
sented the law of the case very well to the jury, with the 
exceptions noted in the first and second paragraphs of this 
opinion. 


¥. 


There was doubtless error in refusing to allow Dr. 
Shipley to testify concerning the general moral character 
of the witness Miller. State v. Miller, 71 Mo. 590, and 
cases cited. But we can scarcely see how this ruling could 
have seriously prejudiced the defendant, as he admitted the 
homicide, and the testimony of Miller went to identify de- 
fendant as one of the parties whom the officer tried to 
arrest. And the residue of Miller’s testimony was almost 
entirely corroborated by that of the wife of the policeman. 
However, the error can be corrected when this cause goes 
back for re-trial. 

As to the other errors assigned, it is not necessary to 
notice them, as they may not occur again. 

For the error committed in the first instruction given 
by the court on its own motion, the judgment will be re- 
versed and the cause remanded. All concur. 





Wenrwst et al., Appellants, v. McPIKr. 


1. Jurisdiction in Probate Cases. The act of March 19th, 1866, 
establishing probate courts in Ralls and certain other counties in- 
vested them with exclusive jurisdiction of suits against the estates 
of deceased persons, commenced after their death; and the fact 
that a living person was jointly liable with a decedent did not au- 
thorize the circuit court to take jurisdiction. 

: NOTICE OF DEMAND. Without notice to the administrator, a 

void judgment against an estate was presented to the probate court 

and was by that court assigned to the fifth class of allowed demands. 

Held, that this did not constitute a valid allowance of the claim, and 

the administrator properly disregarded it in making distribution. 
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The serving of process in a suit against an admin- 
istrator instituted in a eourt having no jurisdiction, cannot be re- 
garded as valid notice to the administrator of the exhibition of the 
demand sued on. 









Appeal from Ralls Circuit Court.—Hon. Joun T. Repp, 
Judge. 


AFFIRMED. 


The Trader’s Bank of St. Louis held a note made by 
Leiper Bowling & Co., and indorsed by Abraham McPike. 
Abraham McPike died, and Henry C. McPike qualified as 
administrator of his estate, in the probate court of Ralls 
county. The note being unpaid was duly protested, and 
the bank brought suit on it in the circuit court of St. Louis 
county against Leiper Bowling & Co.and Henry C. McPike, 
administrator. The former resided and the latter was 
found and all were personally served in St. Louis county. 
In due time judgment by default was entered against all 
the defendants. Thereupon a transcript of the record was 
filed in the probate court of Ralls county, and the judg- 
ment duly exhibited and placed in the fifth class, from 
which no appeal was taken. The administrator subse- 
quently filed a petition for an order of sale of the realty, 
to pay debts, and in that petition, included in the list of 
allowed demands this claim as due by and established 
against the estate as a fifth class demand. The judgment 
was subsequently assigned to plaintiffs, Wernse and Haeuss- 
ler. The administrator having failed to pay any part of 
it, whilst he was paying other fifth and sixth class claims 
1 full, plaintiffs filed a motion in the probate court to com- 
pel payment. This motion was denied, the probate court 

* holding that the judgment was void for want of jurisdic- 
tion in the St. Louis circuit court to render it. Plaintifts 
appealed to the circuit court of Ralls county, where the 
judgment was affirmed, and thence to this court. 








Broadhead, Slayback § Haeussler for appellant. 
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Chas. A. Winslow for respondent. 


Norton, J.—It is provided in section 6 Laws 1865-6, 
page 84, that the probate court of Ralls county shall “ have 
1 surisprction ix @XClusive original jurisdiction as * 
PROBATE CASES. to hear and determine all suits and other 
proceedings instituted against executors and administra- 
tors upon any demand against the estate of their testator 
or intestate subject to appeals in all cases to the circuit 
court.” It has been held by this court in the following 
cases, in construing the above language in the above act, 
establishing certain probate courts, of which the probate 
court of Ralls county was one, that it divested circuit 
courts of all jurisdiction to render a judgment upon any 
demand against the estate of a deceased person in a sult 
commenced after the death of an intestate against his ad- 
ministrator. Wernecke v. Kenyon, 66 Mo. 275; Dodson v. 
Scroggs, 47 Mo. 285; Cones v. Ward, 47 Mo. 289. And the 
fact that a living person was jointly liable with the de- 
ceased would not authorize the circuit court to take juris- 
diction. Julian v. Ward, 69 Mo. 153. It, therefore, follows 
from what has been stated that the judgment rendered by 
the circuit court of St. Louis county in favor of the Trad- 
er’s Bank against Henry C. McPike, administrator of 
Abraham McPike, was void, because the said court had no 
jurisdiction of the subject matter of the suit. 

The record shows that the judgment thus rendered 
was presented to the probate court of Ralls county and was 
2 - notice or Classified by being put in the fifth class of 
een demands, and that the administrator, subse- 
quent to such classification, in a petition to the probate 
court to sell real estate, mentioned it as a demand of the 
fifth class against the estate. It further appears that said 
judgment was presented to said court and classified with- 
out any notice to the administrator and without notice 
having been waived by him. Further than this classifica- 
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tion it does not appear that it was allowed as a demand 
before it was classified. 

The said judgment of the circuit court being void was 
nothing, and no right could be founded on it. Taking the 
most favorable view possible for plaintiff, and the one which 
his counsel insists is the correct one, viz.: that the classifi- 
cation of the judgment was equivalent to and was in fact 
a judgment of allowance, we must nevertheless hold the 
judgment of the probate court to be void for want of juris- 
diction. While it had jurisdiction of the subject matter 
of demands against the estate m the case presented, it had 
no jurisdiction of the administrator, he neither having 
had notice of the presentation of the judgment nor hav- 
ing waived such notice. 

Counsel insist that the judgment of the probate court 
should have been appealed from. How could the admin- 
istrator appeal from a judgment rendered in a proceeding 
of which he had nonotice? Before the jurisdiction of the 
probate court could be brought into exercise in allowing a 
demand against the estate, the administrator should first 
have been brought before it by notice or waiver of notice 
as required by the statute. 

The case of Walker v. North, 66 Mo. 453, has been cited 
as an authority to establish the fact that the service of the 
3.——:——. summons in the suit instituted in the St. 
Louis circuit court was a sufficient notice of the exhibi- 
tion of the demand. In the case cited the note was taken 
before the probate court while in session, the executor ap- 
peared and waived all objections, and the allowance of the 
claim was simply postponed by the court because it was 
not then due. This, in connection with the other circum- 
stances in that case, was held to be a sufficient exhibition 
of the demand. In the case in hand no step whatever was 
taken in the probate court till after the rendition of the 
judgment by the circuit court of St. Louis county, which, 
as we have seen, had no jurisdiction; and the only step 
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then taken was on the said judgment without notice to the 


administrator. 
Judgment affirmed, with the concurrence of the other 


judges, except Suerwoop, C. J., who dissents. 





Ex Parte Bryan. 


. 
Cumulative Sentences. Where several sentences of imprisonment 
are passed on the same day, founded upon successive convictions, 


they should be cumulative. R. 8S. 1879, 2 1659. 


Habeas Corpus. 


Writ Dentep. 
T. J. Delaney for petitioner. 
D. H. McIntyre, Attorney General, contra. 


Henry, J.—The petitioner states that he is illegally 
detained and confined in the penitentiary of the State of 
Missouri under four commitments and judgments of the 
circuit court of Greene county, and that the illegality con- 
sists in the fact that the four indictments were pending 
against him for felonies alleged to have been committed by 
him, and that, on his plea of guilty to one of the indict- 
ments, he was sentenced to four years’ imprisonment in the 
penitentiary, and that subsequently, on his plea of guilty 
to two of the other indictments, he was successively sen- 
tenced, on the one to four years’ imprisonment, and on the 
other to two years’ imprisonment in the penitentiary, and 
was afterward tried on the fourth indictment, on his plea 
of not guilty, found guilty and sentenced to imprisonment 
for ten years in the penitentiary, the imprisonment in each 
case to commence at the termination of the term of 
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imprisonment to which he was adjudged on prior convic- 
tions, as prescribed by section 9, article 9, Wagner’s Stat- 
utes. 

It does not appear from the Warden’s return that the 
petitioner was sentenced on the plea of guilty to either in- 
dictment until the 4th day of December, 1875, at which 
time he was sentenced under the conviction by the jury 
on the indictment to which he pleaded not guilty. The 
propositions of law relied upon by the petitioner’s counsel 
may be conceded, (Hx parte Meyers, 44 Mo. 281,) but the 
facts, as they appear from the Warden’s return, which are 
to be taken as true because not denied, bring the case 
within section 9, supra. Ex parte Kayser, 47 Mo. 253. 
The petitioner’s application is denied, and he is remanded 
to the custody of the Warden, All concur. 








CALDWELL v. Henry, Appellant. 


1. Evidence of statements made toone T.C.C.; Heid, to be inad- 
missible against plaintiff, there being no evidence to show that T. C. 
C. was plaintiff ’s agent. 

2. Objection to an Instruction on the ground that there was no 
evidence that one D. I. C. was plaintiff’s agent; Held not to be 
sustained by the record. 


V 3. False Representations: scienter. In legal effect a false repre- 





sentation made by a party as of his own knowledge, and not as a mere 
matter of opinion or general assertion, about a matter of which he 
has no knowledge whatever, is the same as the statement of a known 
falsehood, and will constitute a scienter. 





: NEGLIGENCE OF VENDEE. The fact that the vendee omits to 


4 
\~ examine the property or to make inquiries of persons to whom he 





is referred by the vendor before buying, will not relieve the latter 
of liability for false representations made by him concerning it in 
the course of the negotiation. 














OCTOBER TERM, 1882. 





Caldwell v. Henry. 





Appeal from Jackson Cireuit Court.—Hon. 8. H. Woopson, 
Judge. 


AFFIRMED. 
Boggess, Cravens § Moore for appellant. 
Comingo & Slover for respondent. 


Norton, J.—This is a suit by plaintiff to recover dam- 
ages occasioned, as alleged in the petition, by false and 
fraudulent representations made by defendant to plaintiff’s 
agent, whereby he was deceived, and induced to purchase 
of defendant certain lands in the state of Kansas at the 
price of $2,000, which was paid for by plaintiff conveying 
to defendant her one-third interest in certain land in Jack- 
son county, Missouri. The alleged false representations 
were that the land conveyed by defendant was “high roll- 
ing prairie, all rich and dry and susceptible of cultivation, 
except a few acres in one corner, at which point a branch 
ran through it and afforded water suitable for pasture, 
and that the land was within seven miles of Olathe, 
Kansas.” The answer, after admitting the conveyance of 
the said land, denied all the other allegations of the peti- 
tion, and upon the trial of the cause plaintiff obtained 
judgment for $1,600, from which defendant has appealed, 
and assigns for error the action of the court in refusing to 
admit proper evidence, and in giving improper and refus- 
ing proper instructions. 

It appears from the record before us that Thomas C. 
Caldwell, James Caldwell and plaintiff owned certain land 
1 EVIDENCE. in Jackson county, Missouri, the interest of 
each in said land being one-third; that Thomas C. Cald- 
well entered into negotiations with defendant for the sale 
ot his interest and that of his brother James, in said land; 
that defendant declined to purchase unless he could get all 
the interests in said Jand; that D. I. Caldwell, as the agent 
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of plaintiff, consented to the transfer of plaintiff’s interest 
to the defendant, relying, as he swears, on the representa- 
tions made to him by defendant of the quality and location 
of the land in Kansas. It also appears that during the 
examination of defendant as a witness he was asked, “What 
statement did you make to Thomas Caldwell during the 
negotiations for the exchange of property by you with the 
Caldwells for their farm, in regard to the condition, quality 
and location of the land in Johnson county, Kansas, which 
you conveyed to Fannie Caldwell?” Upon the objection 
of plaintiff the witness was not allowed to answer, and it 
is insisted by counsel that this action was erroneous. We 
cannot perceive upon what principle the evidence offered 
was admissible, except upon the theory that Thomas Cald- 
well was the agent of the plaintiff, who was his sister. 
If his agency had been established, or if the evidence in- 
troduced had tended to establish it, the evidence offered 
would have been admissible. We have failed to find any- 
thing in the evidence either establishing or tending to es- 
tablish the fact that said Thomas Caldwell was the agent 
of plaintiff. On the contrary, he swears positively that in 
the negotiations with defendant, he was only acting for 
himself and his brother, and was not authorized to act for 
plaintiff; and other positive evidence in the case shows 
that D. I. Caldwell was her agent. It, therefore, follows 
that what was said by defendant to Thomas Caldwell could 
in no manner bind plaintiff, and the court in refusing to 


receive it acted properly. 
The following instructions were given for plaintiff, 


over defendant’s objection : 

1. You will find for plaintiff, if you believe from the 
evidence that her father, acting for her, and as her agent, 
traded with defendant, or purchased of -him for plaintiff 
the Jand in the petition described; that at the time of 
making said trade or purchase, she and said agent were 
ignorant as to the value, condition and location of said 
land; that said agent informed defendant he had not seen 
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it and did not know its situation, condition or value, and 
could not then go to examine it; that defendant then told 
said agent that said land was all good; that it was high, 
rolling prairie, rich, dry and susceptible of cultivation, ex- 
cept a few acres; that it was situated about seven miles 
from Olathe, Kansas; that said representations were made by 
defendant for the purpose of deceiving and {inducing said 
agent to trade for or purchase said land, and that said agent, 
relying solely on said representations, and believing they 
were true, was induced to trade for or purchase said land— 
provided you further believe from the evidence that said 
representations were untrue, and that defendant knew that 
such was their character; and although you may find from 
the evidence that defendant did not know said representa- 
tions were untrue, yet if you believe from the evidence that 
pending the negotiations for the purchase of said land, and 
for the purpose of effecting the trade and inducing said 
agent to make it, defendant made said representations as 
of his own knowledge (and they were untrue), but did not 
know whether they were true or false, and knew, or had 
reason to believe, that said agent relied on said representa- 
tions as true, and said agent did so rely on them, and was 
thereby deceived and induced to trade for or purchase said 
land, you will find for plaintiff. 

2. You are further instructed that should you find 
for plaintiff, the measure of damages is such sum or amount 
as you may, from the evidence, believe was the difference 
between the actual value of said land at the time it was 
conveyed to plaintiff and what would have been its value 
at the time, had it been in point of quality, condition and 
location as represented by defendant, not exceeding the 
amount claimed in the petition; and if you find for 
plaintiff, you may allow her interest on the amount you 
may find for her, from the time of the commencement of 
this action. 

The following instructions were given for defendant : 


1. If you believe from the evidence that the plaintiff 
17—76 
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and her brothers exchanged certain real estate, which they 
owned, with the defendant, for certain property owned by 
him, and that in such exchange the real estate described in 
the petition as lying in Johnson county, Kansas, was esti- 
mated at the value of $2,000, and that in such exchange 
said real estate was by the defendant conveyed to plaintiff 
at the recited consideration of $2,000, although you may 
find from the evidence that the real estate so conveyed by 
defendant to the plaintiff was in fact worth less than said 
estimated value, yet unless you find from the evidence that 
at the time of negotiating such exchange the defendant 
falsely and knowingly misrepresented to plaintiff the qual- 
ity or locality of the land so conveyed to plaintiff, with 
the intention by such misrepresentation to deceive plaintiff, 
and to thereby induce plaintiff to take said Jand in such 
exchange at said valuation, and that plaintiff did in fact 
rely upon such misrepresentations, and was thereby de- 
ceived and induced to accept and take said land at that 
price and value, you will find for the defendant. 

3. The evidence in this case shows that the plaintiff 
in person had nothing whatever to do with the defendant 
in the negotiations which resulted in the conveyance to 
her by defendant of the land in Johnson county, Kansas, 
and it is for you to determine from all the evidence in the 
case who acted for her in such negotiations, and whether 
the defendant made to such person any, and if any, what 
false and fraudulent misrepresentations to induce plaintiff 
to enter into the agreement which resulted in the convey- 
ance of said land to her. 

The following offered by the defendant was refused : 

2. If you believe from the evidence that the defend- 
ant misrepresented to the plaintiff, or her agent, the qual- 
ity, condition and locality of the land in Johnson county, 
Kansas, but that defendant at the same time referred 
plaintiff, or her agent, to parties in this county, from whom 
plaintiff, or her agent, might obtain information in regard 
to said matters, and that plaintiff neglected to make in- 
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quiry of such persons; and that the land conveyed by de- 
fendant was within one day’s journey by buggy from 
Independence, where plaintiff and her agent resided at 
the time; then it was the duty of plaintiff, or her agent, 
to use such diligence and make such investigation and ex- 
amination as persons of ordinary prudence would make 
under like circumstances, and not rely upon representa- 
tions by defendant; and unless you believe the plaintiff 
made such investigation and examination, then you will 
find for defendant. 

It is insisted that the first instruction given for plaintiff 
was erroneous, because there was no evidence tending to 
2 opsecriontoan SHOW that plaintiff’s father was her agent, 
epemaeeenes and as such traded with defendant. This 
objection is not sustained by the record. D. I. Caldwell, 
the father, testified that plaintiff authorized him to do as 
he pleased about trading the land, “that afterward defend- 
ant came to his house and wanted to see Thomas; that he 
then told defendant that his trade could not go on unless 
his daughter’s interests were protected, that he did not 
know anything about the land and could not go to see it; 
that defendant then said that there was a spring on the 
land; that it was all high, rolling prairie, and all suscepti- 
ble of cultivation, except a few acres in one corner, auit- 
able for pasture, with living water, and that the land was 
located seven miles from Olathe, Kansas; that he would 
not have made the trade but for these representations; that 
he told defendant his daughter’s interest must be pro- 
tected or there could be no trade, and that the land in Kan- 
sas was valued at $2,000 in the trade.” This, we think, 
was sufficient evidence on which to base the instruction in 
respect to the matter complained of. 

It is also insisted that the first instruction given for 
plaintiff is inconsistent with the first instruction given for 
3. ratsenerresex. CCfendant, in which the jury are told that 
tations: sclenter ynless they found that defendant falsely and 
knowingly misrepresented to plaintiff the quality or local- 
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ity of the land, they would find for defendant. This in- 
consistency is said to consist in that part of the first 
instruction given for plaintiff where the jury was told that 
“although you may find from the evidence that defendant 
did not know said representations were untrue, yet if you 
believe from the evidence that pending the negotiations 
for the purchase of said land, and for the purpose of effect- 
ing the trade and inducing said agent to make it, defend- 
ant made said representations as of his own knowledge, 
(and they were untrue,) but did not know whether they 
were true or false, and knew, or had reason to believe that 
said agent relied on said representations as true, and said 
agent did so rely on them, and was thereby deceived, and 
induced to trade for or purchase said land,” they would 
find for plaintiff. It is argued that the first of defenaant’s 
instructions required the jury to find for the defendant un- 
less they found he made false representations and knew 
them to be false, and in that of plaintiff’s instruction above 
quoted, the jury were authorized to find for plaintiff al- 
though they might find that defendant did not know as a 
fact that the representations made by him were untrue. The 
alleged inconsistency is more apparent than real, for in 
contemplation of law false representations made by a party 
as of his own knowledge, and not as a mere matter of 
opinion or general assertion, about a matter of which he 
has no knowledge whatever, such statement so made in 
ignorance of the truth is the same as the statement of a 
known falsehood, and will constitute a scienter. Delaney 
v. Rogers, 64 Mo. 204; Dunn v. Oldham, 63 Mo. 181; Raley 
v. Williams, 73 Mo. 810. 

The refusal of the second instruction asked by defend- 
ant was warranted by the following authorities: Wunnell 
4 : negit- U- Kem, 57 Mo. 478; Langdon v. Green, 49 
gence of vendee. Mo, 367; Mead v, Bunn, 82 N. Y. 275; Van 
Epps v. Harrison, 5 Hill 63. Judgment aftirmed, in which 
all concur. 
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Turner v. Tue St. Louis & San Francisco Ramway Com- 
PANY, Appellant. 


1. A Judgment for plaintiff in an action for damage to cattle cannot 
stand without proof that plaintiff was the owner of the cattle. 

2. Justices’ Courts: AMENDMENTS. Justices of the peace hawe power 
to permit amendments not changing the cause of action. 

3. Railroads: pamMaGe To catriz. In an action under section 5 of 
the Damage Act, or at common law, it is error to give an instruction 
based on section 43 of the Railroad Law. 

4. : - Ina common law action against a railroad com- 

pany for injury to cattle, the plaintiff cannot recover without show- 

ing negligence on the part of defendant. 

Practice. An instruction offered in such an action, Held, to have 

been properly refused because among other things, it submitted a 

question of law to the jury in requiring them to find what was due 

diligence. 





or 
: 


Appeal from Crawford Circuit Court.—Hon. V. B. Hu, 
Judge. 


REVERSED. 
Jno. O’ Day for appellant. 


E. A. Pinnell for respondent. 


Norton, J.—This suit was instituted before a justice 
of the peace in and for Boone township, Crawford county, 
to recover damages for injury to three cows and one 
steer, the property of plaintiff. Judgment was rendered 
before the justice for plaintiff, which was appealed from, 
and on the trial of the cause in the circuit court plaintiff 
again obtained judgment, from which defendant has ap- 
pealed. 
As a prerequisite to the right of plaintiff to recover, it 
was necessary to show that she was the owner of the 
1. asvpemest. cattle injured. A careful examination of the 
evidence as preserved in the bill of exceptions fails to dis- 
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close any evidence tending to show that the said cattle 
belonged to plaintiff. If such evidence was offered on the 
trial it is not preserved in the bill of exceptions, and acting 
upon the record before us, we are of the opinion that the 
sixth instruction, to the effect that there was no evidence 
that plaintiff owned the cattle, and that, therefore, she 
could not recover, should have been given, and that error 
was committed in refusing it. 

There was no error committed by the court in refus- 
ing to strike out plaintiff’s amended complaint. The jus- 
2 susrices' courts: tice of the peace was authorized to allow the 
amendments. amendment to be made, and as made it did 
not change the cause of action. 

The action is either founded on the 5th section of the 
Damage Act or is an action at common law, and the first 
3. natLroavs: istruction given for plaintiff predicates her 
damage to cattle. rioht to recover on the 43rd section of the 
Corporation law. This was erroneous according to the fol- 
lowing authorities: 58 Mo. 108; 60 Mo. 212; 65 Mo. 230; 
66 Mo. 567. 

When stock are killed by the locomotives and cars of 
a railroad company, the owner, under the 5th section of the 
—;——. Damage Act, is entitled to recover the value 
without proof of negligence, unskillfulness or misconduct 
on the part of the officers, servants or agents of such com- 
pany, unless such accident occurred on a portion of such 
road that may be inelosed by a lawful fence or in the cross- 
ing of a public highway. If, as plaintiff’s counsel insists 
in his brief, the action is neither founded on the 43rd sec- 
tion, supra, nor the fifth section of the Damage Act, but is 
a common law action, then the plaintiff, before she can 
recover, must show that the cattle were injured by the 
negligence of defendant in running and operating its loco- 
motive and running its train. 

There was no error in refusing the first instruction 
asked by defendant, for the reason that 1t assumes that de- 
>. PRACTICE. fendant had built a fence at the place where 
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the cattle were injured, and because it ignores the question, 
if such fence had in fact been built, of its being a lawful 
fence, and submits a question of law to the jury in requir- 
ing them to find what was due diligence. 


As the cause must be remanded it is well to observe 


that the evidence in the bill of exceptions does not show 
that the cattle were injured in the township where the suit 
is brought. 


Judgment reversed and cause remanded, in which all 


eonceur. 








Rauey, Appellant, v. GUINN. 


Tax Deeds: THEIR concLUSIVENESs. The Revenue Act of 1872 
made tax deeds conclusive evidence that everything had been done, 
the omission of which would have been nothing more than an ir- 
regularity in procedure, and prima facie evidence of everything else. 
Wag. Stat., p. 1199, 2193; p. 1206, 2219; p.1212, 2 241. 
: JUDGMENT OF COUNTY COURT: ITS CONCLUSIVENESS: PROOF OF 
PUBLICATION. Where a judgment of the county court upon the de- 
linquent tax list expressly avers that the collector has given due 
notice, a tax deed founded upon the judgment cannot be attacked 
by showing that the printer failed to affix to the copy of the news- 
paper containing the list, which, jn compliance with the statute, 
was filed in court at the time the judgment was rendered, his cer- 
tificate under oath showing the due publication thereof. 

But per Norton and Ray, JJ., dissenting: Without the printer’s 
certificate the county court had no jurisdiction to enter judgment, 
and the judgment is void. 





: : OMISSION OF DOLLAR-MARK. Where the published 
delinquent list in a column entitled ‘‘ Tax, interest and cost’ con- 
tained the figures “‘5,68” opposite the description of the land, but 
no dollar character, or other thing to indicate the meaning of the 
figures ; Held, that this would not invalidate the tax deed ; especially 
in a case where the judgment recited that due notice of the pro- 
ceeding had been given before judgment. 








: COUNTY LEVY: DUTY OF COURT AS TO ENTERING AMOUNT ON 
RECORD. The act did not require the county court, before levying a 
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county tax to ascertain and enter of record the sum necessary for 
county purposes ; but if it had, failure of the court to have the en- 
try made would not invalidate a tax deed. 

5. : COUNTY COURT JUDGMENT: PRESIDING JUSTICE’S SIGNATURE. 
The fact that the presiding justice of the county court adds to his 
signature to the judgment upon the delinquent list, the word 
“ President ” instead of his proper official designation, will not in- 
validate the deed. 

: OFFER TO PAY TAXES BEFORE SALE. A tax deed cannot be 

defeated by showing that before the advertisement or sale of the 

land the owner went tothe collector’s office to pay the taxes and 
was there told there were none against it. 








Appeal from Schuyler Circuit Court.—Hon. ANDREW ELLIson, 
Judge. 


REVERSED. 
James Raley for appellant. 


1. There was a judgment rendered by the county 
court for the amount of taxes found due, and this judg- 
ment recites that due notice had been given, and by the 
positive declarations of the statute, (2 Wag. Stat., p. 1199, 
§ 193,) this judgment “has the same force and effect as 
judgments of the circuit courts and other inferior courts 
of this State.” Such judgments are conclusive and can’t 
be attacked collaterally. Cooley on Taxation, 323, 362 ; 
Freeman on Judg., §§ 135; 126; 92 Ill. 619; Wilkins v. Huse, 
9 Ohio 160; Hilliard on Taxation, 461; Burrows on Taxa- 
tion, 286; Hitel v. Foote, 39 Cal. 439; Jones v. Gillis, 45 
Cal. 541; State v. Steamship Co., 13 La. Ann. 497; Daily v. 
Newman, 14 La. Ann. 580; Dunham v. Wilfong, 69 Mo. 358 ; 
Mayo v. Foley, 40 Cal. 281; Reeve v. Kennedy, 43 Cal. 643 ; 
44 Cal. 623; Anderson v. Rider, 46 Cal. 134; Vassault 
v. Austin, 36 Cal. 691; Mayo v. Ah Loy, 32 Cal. 477; Seegee 
v. Thomas, 3 Blatch. 11; Lincoln v. Tower, 2 McLean 473 ; 
Johnson v. Beazley, 65 Mo. 250; Murray v. Purdy, 66 Mo. 
606; Sims v. Gray, 66 Mo. 616; Long v. Joplin Mining Co., 
68 Mo. 433; Salisbury v. Sands, 2 Dill. C. C. 271; Isaacs 
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v. Price, 2 Dill. C. C. 351; Freeman on Judg., § 334; Cooley 
Const. Lim., (4 Ed.) 401, note 4; Warren v. Lusk, 16 Mo. 
102; Baker v. Stonebraker, 34 Mo.176; Latrielle v. Dorleque, 
35 Mo. 233; Lenox v. Clarke, 52 Mo. 116; Freeman v. 
Thompson, 53 Mo. 183; Rumfelt v. O’Brien, 57 Mo. 570; 
Fahs v. Darling, 82 Ill. 142, 145; 27 Ala. 391, 663; Kane 
v. McCown, 55 Mo. 181, 200; Brawley v. Ranney, 67 Mo. 
283 ; Boswell v. Sharp, 15 Ohio 466, 467; Bonsall v. Isett, 14 
Iowa 309; Allen v. Armstrong, 16 Iowa 508; Pursley v- 
Hayes, 22 lowa 11; 24 Iowa 217; Shea v. Quintin, 30 Iowa 
59; Lyon v. Vanatta, 35 Iowa 525; Darrah v. Watson, 36 
Iowa 116; Grignon v. Astor, 2 How. 319; Armstrong v. 
Grant, 7 Kas. 285; Sheldon v. Wright, 5 N. Y. 497; Tebbetts 
v. Tilton, 31 N. H. 273; Sharp v. Lumley, 34 Cal. 611; Cal- 
len v. Ellison, 13 Ohio St. 446; Voorhies v. U. S. Bank, 10 
Peters 449; Cooper v. Reynolds, 10 Wall. 309 ; 67 Ill. 563; 
83 Ill. 529; Scott v. Pleasants, 21 Ark. 364; Cadmus v- 
Jackson, 52 Pa. St.295; Gaylord v. Scarff, 6 Iowa 179, 185 ; 
Wallace v. Brown, 22 Ark. 118; Greenabaum v. Elliott, 60 
Mo. 30; Wellshear v. Kelley, 69 Mo. 344. 

2. The judgment is for dollars and cents, and it can- 








not be invalidated by any omission of these marks in any 
of the prior lists, such as the assessment or advertisement. 
Chickering v. Faile, 38 Ill. 344; 46 Ill. 203; Burrows on 
Taxation, 231; Jones v. Gillis, 45 Cal. 541; State v. Hureka 
Co., 8 Nev. 22; Cahoon v. Coe, 52 N. H. 518, 525. 

3. The statute provides that no irregularity in any of 
the proceedings shall invalidate the sale and title. Wag. 
Stat., p. 1212, § 241. An excessive levy is only an irregu- 
larity. Smith v. Leavenworth, 9 Kas. 301; 79 Ill. 597, 601, 
605; 83 Ill. 478. So is an assessment of several tracts 
together. 4 Wat & Serg. 271; Russell v. Werniz, 24 Pa. 
St. 346; Laird v. Hiester, 24 Pa. St. 452; Mayo v. Foley, 
40 Cal. 281; Hitel v. Foote, 39 Cal. 439; 46 Cal. 137; Moul- 
ton v. Doran, 10 Minn. 67; Burrows on Taxation, 302. 
Where several lots are used and occupied as one tract it is 
proper to assess and sell them ina body. 39 lowa 294; 
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42 Iowa 85; Cooley on Taxation, 342, note 1. Where the 
court ordered publication in the Georgia Journal, but the 
law required notice to be posted in public places in the 
county, it is only an irregularity. Peterman v. Watkins, 19 
Ga. 153. So is a judgment by confession without the afti- 
davit required by law. Dean v. Thatcher, 32 N. J. L, 470; 
and omission of owner’s name, 11 C. L. J., No. 26, p. 19, 
Addendum; or omission of the judge or clerk to sign the 
judgment. Freeman on Judg.,§ 40, note 5; Osburn v. 
State, 7 Ohio 214. So is improper subdivision into lots, 
contrary to law. 79 III. 597, 601, 605; 83 Ill. 493. So is 
selling a number of separate lots in a body when the stat- 
ute directs them sold separately. Cunningham v. Cassidy, 
17 N. Y. 276; Rector v. Hartt, 8 Mo. 448; Kelly v. Hurt, 61 
Mo. 468. So if the defendant is not served the number of 
days required by law. Sims v. Gray, 66 Mo. 616; 66 Mo. 
606; 65 Mo. 250; 68 Mo. 433; Freeman on Judg., § 126; 
Darrah v. Watson, 36 Iowa 116; Helphenstine v. Bank, 7 C. 
L. J. 27; Allen v. Armstrong, 16 Iowa 508. So is the ren- 
dition of judgment on the very day a summons is served. 
Armstrong v. Grant, 7 Kas. 285. So is a biennial assess- 
ment where the statute requires an annual assessment. 
State ex rel. v. Powers, 68 Mo. 327. Every substantial right 
is secured to adefendant by allowing him to show only three 
things to defeat a sale of his land for taxes; all others are 
only irregularities. DeTreville v. Smalls, 98 U. S. 517; 
Callanan v. Hurley, 93 U.S. 387, 390. A notice of sale is 
required by law, but if no notice is given it is an irregu- 
larity only. “ Returning periods of sale are fixed by law, 
and owners are, therefore, apprised by the law itself that 
their lands will be sold at the regular period if the taxes 
are not paid.” Thompson v. Brackenridge, 14 8. & R. 346, 
Allen v. Armstrong, 16 lowa 508; Philadelphia v. Miller, 49 
Pa. St. 455; Smith v. Cleveland, 17 Wis. 556, 589; DeT'e- 
ville v. Smalls, 98 U. 8. 517. 
Failure of the printer to attach his affidavit to a copy 
of the paper filed in the county court, is no concern of the 
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tax-payer. It is for the information of the court and the 
security of the public. Cooley or Taxation, 219,220. Be- 
cause the affidavit was not attached at the time of the trial 
it does not follow that it never was attached. Salisbury v. 
Sands, 2 Dill. C. C. 277; Freeman v. Thompson, 53 Mo. 
190; Rumfelt v. O’Brien, 57 Mo. 572; Jones v. Manly, 58 
Mo. 564; Long v. Joplin Mining Co., 68 Mo. 433. It would 
be difficult to find a directory provision if this is not one, 
and so also it would be difficult to find a more trifling ir- 
regularity. Dean v. Thatcher, 32 N. J. L. 470. 


Higbee & Shelton for respondent. 


The court properly admitted the collector’s. notice in 
evidence. It was part of the record. Brown v. Langlois, 
70 Mo. 227. The judgment is ex parte, rendered by a court 
of limited jurisdiction, and may be impeached collaterally. 
Spurlock v. Allen, 49 Mo. 180; Abbott v. Doling, 49 Mo. 304; 
Lagroue v. Rains, 48 Mo. 536; Abbott v. Lindenbower, 42 
Mo. 162; Wellshear v. Kelly, 69 Mo. 353. The deed is not 
conclusive. Section 219, page 1206, Wagner’s Statutes, 
does not differ from section 112, page 127, General Statutes 
1865. It must be presumed that in re-enacting the latter, 
the above cases were as much considered part of said sec- 
tion as if embodied in it. Lueas Bank v. King, 73 Mo. 
591. If the deed were conclusive, the tax proceeding 
would be confiscation. Cooley Const. Lims., *368, 369, 
note 2. Section 219 should be read in connection with sec- 
tion 241. The curative powers of the deed are limited to 
“mere irregularities.” The levy was bad because the 
county court did not ascertain and enter on the record the 
sum necessary to be raised for county purposes as required 
by the statute. Wag. Stat., p. 1193, § 166; Cooley on 
Tax., 295; Clark v. Crane, 5 Mich. 154; Hoyt v. Kast Sag- 
inaw, 19 Mich. 39; s.¢.,2 Am. Rep. 76; Scojield.v. Lansing, 
17 Mich. 437. The execution of the deed, a mere minis- 
‘erial act, cannot deprive the owner of his title. Groesbeck 
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v. Seeley, 18 Mich. 843; Mason v. Roe, 5 Blackf. 98; Doe 
v. McQuilkin, 8 Blackf. 885; Cooley on Tax., 215, n. 2; 216, 
217, note 2; Pound v. Supervisors, 43 Wis. 63; s. ¢c., 6 Cent. 
L.J.18. The assessment is jurisdictional ; the omission of 
the statutory affidavit is fatal. Marsh v. Supervisors, 42 
Wis. 502; 5 Cent. L. J. 509. The omission of any word 
or sign to indicate the meaning of the figures, 5,68, is fatal. 
Woods v. Freeman, 1 Wall. 898; Baily v. Doolittle, 24 Ill. 
577; Braly v. Seaman, 80 Cal. 610; People v. Savings Un- 
ion, 81 Cal. 132; Cook v. Norton, 43 Ill. 391; Randolph v. 
Metcalf, 6 Coldw. 400; Tidd v. Rines, 26 Minn. 201; s. ¢. 
9 Cent. L. J. 338. 








Henry, J.—This is an action of ejectment to recover 
possession of the southwest quarter of the northwest quar- 
ter of section 31, township 67, range 15, in Schuyler county. 
Plaintiff claims under a tax deed executed by the collector 
of said county, on the 17th day of February, 1877, on a 
sale which occurred the 6th day of October, 1874. The 
petition is in the ordinary form, and the answer a general 
denial. From a judgment in favor of the defendant, 
plaintiff has appealed. 

The principal grounds relied upon to defeat the recov- 
ery are: Ist, That the printer did not attach his affidavit 
to a copy of the newspaper filed in the county court con- 
taining the list of lands delinquent for taxes. 2nd, That 
the amount of the taxes due on the land, was not specified 
in said list, but instead thereof, opposite the description of 
the land, in a separate column, were the figures, “ 5,68,” 
without any dollar character, or anything else to indi- 
cate the meaning of the figures. 3rd, That the county 
court, before levying the tax, did not ascertain and enter 
of record, the sum necessary to be raised for county pur- 
poses. 4th, That the judgment of the county court, en- 
forcing the lien for the taxes, was signed by “ W. B. New- 
man, President,” instead of “ W. B. Newman, Presiding 
Justice of the County Court of Schuele County.” 
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Numerous other questions are discussed by counsel in 
their brief, which it is not deemed necessary to notice par- 
ticularly, inasmuch as the application of the principles 
which will control on the points above named, will deter- 
mine that also. 

By section 219, Wagner’s Statutes, 1206, the collector’s 
deed is made prima facie evidence, that each and every act 
and thing required to be done by the provisions of the act 
has been complied with; and the party offering such deed 
in evidence shall not be required to produce the judgment, 
precept, nor any matter or thing, as evidence to sustain 
such conveyance and the title thereby conveyed, with a 
proviso: “ That the party controverting such deed and the 
title thereby conveyed may, for the purpose of invalidating 
or defending the same, show either one of the following 
facts: 1st, That the land conveyed by such deed was not 
subject to taxation at the time of the assessment thereof, 
under which assessment thesale was made. 2nd, That the 
taxes due thereon had been paid, according to law, before 
the sale. 3rd, That such land had been duly redeemed, ac- 
cording to law, or that tender of the redemption money 
had been made before the execution of the deed.” 

Section 112 of the act of 1865 was the same, except 
that it made the deed conclusive evidence of the facts, of 
which it is made prima facie evidence hy section 219, su- 
pra. 

In Abbott v. Lindenbower, 42 Mo. 162, and in the same 
case in 46 Mo. 291, it was held that section 112, supra, was 
L taxpeeps: their UNCOnstitutional. Section 219 was evidently 
conclusiveness. intended to avoid the constitutional objec- 
tion, by declaring that the deed should be prima facie, in- 
stead of conclusive, evidence that all things required to be 
done by the provisions of the revenue law, had been com- 
plied with; but itis contended that the proviso entirely 
nullifies the preceding clause—that while the deed is de- 
clared to be prima facie evidence that everything required 
had been done, the proviso, if operative, forbids evidence 
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of any omission, and restricts the party controverting the 
deed, to evidence of the facts mentioned in the proviso. 

We do not so construe the section. It declares that 
the deed shall be prima facie evidence that whatever was 
required by the law had been done, and relieves the party 
introducing the deed from the duty of proving the judg- 
ment, precept or any other matter or thing to sustain such 
conveyance. And when such prima facie evidence is not 
rebutted by proof that some one or more of the acts or 
things to be done, which are essential to the validity of the 
deed, were omitted, no other fact shall be shown, except 
one of the three mentioned in the proviso. Some of the 
acts to be done, of which the deed is made prima facie evi- 
dence, are not essential to its validity and such omissions 
are cured by section 241, page 1212, Wagner’s Statutes, 
which provides that: ‘“ No irregularity in the assessment 
roll, nor omission from the same, nor mere irregularity of 
any kind in any proceedings, shall invalidate any such 
proceedings, or the title conveyed by the tax deed.” This, 
in connection with section 219, makes the deed conclusive 
evidence that all things which are not essential to the 
validity of the deed were done. Nor are the sections in 
this respect violative of the constitution. They merely 
provide for the application of the principles which obtain 
in relation to judgments and proceedings of superior courts 
to those of the county courts in tax cases. Section 193, 
page 1199, was enacted in furtherance of the same-object. 
It is as follows: The judgments of county courts, in these 
cases, “shall have the same force and effect as judgments, 
and decrees, and orders of sale, made by circuit courts, or 
other superior courts of this State ;” and the next succeed- 
ing section gives the party aggrieved an appeal to the cir- 
cuit court. 

The substance of the decision in Abbott v. Lindebower, 
is that the legislature cannot make a tax deed conclusive 
evidence as to such matters as are essential to a valid exer- 
cise of the taxing power. As to mere formal matters. the 
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court there held that the deed may be made conclusive. 
It certainly is competent for the legislature to provide that 
the failure of any officer to do anything required by the 
revenue law, which might have been omitted from that 
law in the first instance, without invalidating a tax levied 
under it, shall not defeat the title conveyed by a tax deed. 
Cooley Const. Lim., 371; Town of Fox v. Town of Kendall, 
97 Ill. 76. Itis,asifin the section prescribing the duty, it 
were declared that the omission of the duty by the officer 
should not invalidate any prior or subsequent proceeding. 
The first point made by defendant’s counsel, is that 
the judgment is a nullity, because the printer failed to at- 
2. ——: judgment tach toa copy of the paper his certificate, 
its conclusivenees: under oath, of the due publication of the 
tion. delinquent list, for the time required by law. 
This the statute (§ 185) requires, and also that he shall de- 
liver it to the collector, who, at the time judgment is 
prayed, is required to file it as a part of the record of the 
court. The certificate is no part of the notice, or the ad- 
vertisement of the notice. It is not published with the 
delinquent list, nor is its publication required by the law. 
The printer is required to make it, in order to preserve the 
evidence of the due publication of the delinquent list. 
Section 185 requiring this affidavit, does not say what force 
and effect it shall have, or what office it shall perform. 
But section 7, Wagner’s Statutes, 125, provides that: “When 
any notice or advertisement shall be required by law, or 
the order of any court, to be published in any newspaper 
* * the affidavit of the printer or publisher, 
with a copy of such advertisement annexed, stating the 
numbers and date of the papers in which the same was 
published, shall be sufficient evidence of the publication.” 
This affidavit is sufficient but not the only evidence. The 
statute does not exclude any other mode of proof of the 
facts of which the printer’s affidavit is declared sufficient 
evidence. 
The county court of Schuyler county by its judgment 
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found, and it is expressly recited therein, that the collector 
had given due notice, and that recital is no more open to 
controversy than where it occurs in a judgment of the cir- 
cuit court. By the express terms of the statute, the judg- 
ment of the county court has the same force and effect as 
one rendered by the circuit court, and that a judgment of 
the latter reciting “that defendant was duly served with 
process,” cannot be collaterally assailed, is too well settled 
to require any citation of authorities to support the propo- 
sition. Voorhees v. The Bank of the United States, 10 Peters 
449, a leading case on the subject, has been followed in 
this, and in most, if not all, the states of the Union. 

It is also worthy of remark that the statute of 1865 
required the collector to make the affidavit, while, by the 
act in question, that duty is imposed upon the publisher or 
printer; and it might with some plausibility have been 
contended, under the former act, that the certificate con- 
stituted the officer’s return; but not so under the act of 
1872. 

On what evidence the county court found the fact, as 
recited in the judgment, is not open to inquiry, unless the 
recital is contradicted by the record itself; but that no 
copy of the paper was shown with said certificate, or that 
one was shown which had not the certificate attached, and 
which the defendant alleges, and proves, for that matter, 
to have been the one upon which the court acted, is not 
sufficient to show that due notice was not given, since that 
fact may have been otherwise satisfactorily proved. It was 
not competent, except by the record itself, to show that the 
recital was untrue. 

With respect to the omission of the dollar character 
from the column headed “ Tax, interest and cost,” a sim- 
8 - : ilar question was directly passed upon by the 
omission of dol- “hg” 
lar-mark. supreme court of New Hampshire in Cahoon 
v. Coe, 52 N. H. 523, in which was involved the validity of 
a sale of lands for taxes under a law which, it appears. 
gave the collector power to sell without any judgment. 
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requiring him, however, to advertise the property for sale 
and to state in the advertisement the amount of taxes due. 
In the advertisement the tax was stated to be “300,” the 
warrant “100,” and the total “400,” and the court held it 
sufficient, observing that, “ the figures may be understood 
to signify cents, the lowest denomination of our currency 
in common use.” In the case at bar, there was a comma 
separating the figures, as follows: “ 5,68,” and they were 
placed in the column at the head of which were the words, 
‘Tax, interest and cost,” and no one could have been in 
doubt as to the import of the figures, although the dollar 
character was omitted. and certainly such an objection 
cannot prevail against a title acquired under a judgment 
reciting expressly that due notice of the proceeding had 
been given. Jones v. Gillis, 45 Cal. 541. The dollar char- 
acter “$” and the abbreviation “cts.” were placed at the 
head of the first column of the tax list, as published, and 
were omitted from subsequent columns of the list, as ap- 
pears from the bill of exceptions, and there can be no pre- 
tence that the owner of the land was not informed by that 
publication of the exact amount of taxes, interest and cost 
due on the land. The trial court instructed the jury that 
the omission of the dollar character was fatal to plaintiff’s 
ease. The other points were ruled in plaintiff’s favor. 
With respect to respondent’s third point, supposing 
the proper construction of section 166 to be that the county 
4 :eounty court is required before levying the tax to 
levy: duty of ‘ 
court asto enter” ascertain and enter of record the sum neces- 
record sary for county purposes, yet the omission to 
do so is but an irregularity, and cannot be held to invali- 
date the entire county levy, which would be the effect, if 
the position contended for by respondent be correct. If 
the revenue law would, without this requirement, have 
sustained a levy, then it is clear that the legislature may 
declare that the failure to comply with it shall not vitiate 
the levy or a sale of the land for taxes assessed under such 


law. 
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But, is the construction of section 166 contended for, the 
correct one? It providesthat: “As soon as may be, after 
the assessor’s book of each county shall be corrected and 
adjusted according to law, the county court shall ascertain 
the sum necessary to be raised for county purposes, and 
fix the rates of taxes on the several subjects of taxation, 
so as to raise the required sum, and the same to be entered 
in proper columns in the tax-book.” What is to be entered 
in proper columns of the tax-book? The gross sum neces- 
sary for county purposes? Evidently such is not the mean- 
ing of the section. “The rates of taxes on the several 
subjects of taxation” are to be entered in proper columns 
in the tax-book. It may be prudent and proper to enter 
this gross sum, necessary for county purposes, upon the 
record, but surely it was not intended that it should be en- 
tered in each column of the tax-book, and there is no other 
column in any tax-book appropriated to that object. The 
word “same,” in the section, refers to the “rates” and 
“subjects ” of taxation only. 

That the judgment was signed by Newman, “ Presi- 
dent,” instead of “ Presiding Justice,” does not invalidate 
5 : county it. Section 193, Wagner’s Statutes, 1199, 
presiding fastice’s Provides that the judgment: “Shall be 
— signed by the presiding justice,” but if, in 
fact, the presiding justice, or, as in this case, the clerk for 
him, signed it, that is. sufficient, whether he is so designated 
or not. Freeman on Judg., § 40, note 5; Osburn v. State, 
7 Ohio 214. The records of the court show whether he is 
or not the presiding justice. But if it were required that 
he should indicate his official character, after the signature, 
the word “ president” was sufficient. Sidwell v. Birney, 69 
Mo. 144. 

An objection to the deed made by respondent’s attor- 
ney in addition to the foregoing is, that before the advertise- 
6. : offer to ment or sale of the land, for delinquent taxes, 

pay taxes before 
sale. the agent of the owner of the land went to 
the collector’s office to pay the taxes assessed, and was 1n- 
































OCTOBER TERM, 1882. 275 





Raley v Guinn. 





formed by the collector that there were none against it. 
There was no tender of the taxes, and if there had been, 
it may be observed that it was not the tender mentioned 
in the proviso to section 219, which is a tender of the re- 
demption money after the sale for taxes. If misinformed 
by the collector the publication of the delinquent list, as 
required by law, gave him correct information on the sub- 
ject. It is no answer to this to say, that he may not have 
seen, or did not see, the publication. The law conclu- 
sively presumes that he did, for all the purposes of that 
proceeding. 

There is a manifest disposition on the part of courts, 
and it is not confined to inferior courts, to apply more 
stringent rules to the proceedings and judgments for the 
enforcement of taxes, than obtain in other cases; and this 
court has gone as far, in its rulings in favor of the tax- 
payer, whose land has been sold for delinquent taxes as is 
possible, without an utter disregard not only of well es- 
tablished principles of the common law, but of plain, un- 
ambiguous statutory provisions. The citizen who neglects 
or refuses to pay his taxes, has no right to expeet a court 
to stultify itself by a judicial decision, in order to invali- 
date a sale of his land for taxes. The tax is the price he 
pays, or should cheerfully and promptly pay, for the pro. 
tection which the government affords him for his life, lib. 
erty and property. 

The judgment is reversed and the cause remanded. 
Surrwoop, C. J.,and Hoven, J., concur. The other judges 
dissent. 


Norton, J—The reasons for my dissent to the forego- 
ing opinion are as follows: Section 182, Wagner’s Stat- 
utes, 1196, invests county courts with original jurisdiction 
in all suits commenced and prosecuted to enforce the lien 
for taxes due upon and charged against any real estate, 
and provides that a term of such courts shall be held on 
the third Monday in July annually for that purpose. See- 











276 SUPREME COURT OF MISSOURI, 





Raley v. Guinn. 


tions 183, 184, 185,190 and 192 of the said statute provide 
the steps necessawy to be taken, precedent to the exercise 
of the jurisdiction conferved by said section 182. Section 
183 provides that if taxes assessed on or charged against 
any real property remain unpaid on the Ist day of June of 
each year, it shall be the duty of the collector to publish 
an advertisement in one issue of some newspaper published 
in his county if there be one * * four weeks 
prior to the July term of the county courts, containing a 
list of all the delinquent lands and town lots upon which 
taxes remain due, the amount of taxes, etc., and shall give 
notice that he will apply to the county court at the July 
term thereof for judgment to enforce the lien of the State 
against such real property for said taxes and an order to 
sell the same. Section 184 provides the form of such no- 
tice. Section 185 provides that the whole of the adver- 
tisement shall be contained in one edition of such newspa- 
per, or its supplement, if such supplement be necessary, 
and the printer, publisher or financial agent or officer of 
the newspaper publishing the list of delinquent lands and 
town lots shall transmit by mail or other safe conveyance 
to the collector 100 copies of the paper containing such 
list, to one of which copies he shall attach his certificate 
under oath of the due publication of the delinquent list 
for the time required by law, which copy shall be pre- 
sented by the collector to the county court at the time 
judgment is prayed for and said paper filed as a part of 
the records of said court. Section 192 provides for the 
judgment and order of sale, and prescribes the form of 
judgment. Section 193 provides “that said judgment and 
order of sale shall be signed by the presiding justice of 
said court, and shall have the same force and effect as judg- 
ments, decrees and orders of sale made by circuit or other 
superior courts of this State.” 

In the case of Spurlock v. Allen, 49 Mo. 178, it was 
observed by Wagner, J., who delivered the opinion of the 
court, that “the requisite notice prescribed by law 1s the 
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jurisdictional foundation of the authority of the county 
court in entering up judgment against delinquent lands.” 
In the case of Abbott v. Lindenbower, 42 Mo. 163, this court, 
speaking through Judge Holmes, said: “ We are of opin- 
ion further that evidence is admissible to prove that the 
judgment against this land had been rendered without no- 
tice to the owner thereof. The statute requires such no- 
tice. Without notice to the owner or unless he were 
brought before the court in some manner, there could be 
no lawful jurisdiction over him, and a judgment so ren- 
dered would not be per legem terrae.” 

It will be observed that by section 185 one copy of 
the newspaper in which the notice has been published with 
the affidavit of the printer, publisher or agent of such pa- 
per attached thereto stating the due publication of the 
delinquent list for the time required by law, must be pre- 
sented by the collector to the county court at the time he 
applies for judgment, which paper so filed shall become a 
part of the record. It appears in this case that such a 
newspaper was not filed, but that the only paper filed, ac- 
cording to the evidence of the county clerk, and the one 
upon which the county court acted, was a copy of a news- 
paper to which there was not attached the oath of the 
printer, publisher or agent as the law required, and in any 
view of the subject the county court had no more juris- 
diction to render judgment on such a paper than a circuit 
court would have to render judgment on a summons which 
contained noreturn whatever of its service. It isa familiar 
rule needing no citation of authorities to establish it, that 
when a particular method is prescribed by the legislature 
for doing a particular thing, every other method of doing 
that thing is excluded, and that the act if done in any 
other than the prescribed way, has no validity and binds 
aobody. Expressio unius exclusio alterius. 

It would not be pretended that if the collector had 
given the notice prescribed by section 185 in printed or 
written handbills instead of being published in a newspaper 
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published in the county, if one was so published and could 
be resorted to for that purpose, that would have authorized 
the county ecurt to render judgment; nor could it be in- 
sisted that if the notice had only been published one week 
instead of four weeks before the July term of the court, 
such notice would confer jurisdiction on the county court 
to render judgment. It is clear that under the statute the 
owner of lands delinquent for taxes is entitled to notice 
that his lands are to be subjected to judgment and sale. 
He is entitled to the notice which the law prescribes, and 
the county court, in exercising the jurisdiction which such 
notice confers, must be informed that it has been given as 
the law prescribes it shall be informed. The proceedings 
which culminated in the sale of defendant’s land were 
summary in their character, in this, that the law under 
which they were had provides that a citizen of a county 
against whom judgment for an ordinary debt for fifty cents 
could not be obtained except upon personal service of a 
summons, can be brought into court by constructive service 
of notice by one publication of it in a single issue of a 
newspaper published in the county, and upon such con- 
structive service judgment rendered against him, and his 
land, perhaps his home, sold without further notice of sale 
than is contained in a notice of sale given before any judg- 
ment rendered to sell. 

In the case before us the evidence establishes the fact 
that defendant did all in his power to pay his taxes; he 
went to the collector to pay them, and paid the amount 
which the collector informed him was due, and when the 
collector handed him his receipt he examined the same and 
finding that the forty acre tract sued for was not included 
in the receipt so told the collector, who replied that there 
was no tax assessed against the land and nothing due upon 
it. This case illustrates the wisdom of a rule which has 
received the repeated sanction of this court, that statutes 
which inaugurate summary proceedings are to be strictly 
construed as against a party setting up aright under them 
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Giving force and application to that rule in this case, my 
opinion is that the judgment of the county court directing 
defendant’s land to be sold, was not simply irregular, but 
void, for the reason that the record shows that it was ren- 
dered without the required statutory notice. In the views 
herein expressed Judge Ray concurs. 





TIERNEY, Appellant, v. Sptva. 


Practice: ADMITTING EVIDENCE OUT OF ORDER. A sound exercise of the 
discretion vested in the trial courts of determining whether or not 
evidence should be received out of time, requires that when it ap- 
pears that failure to offer material evidence in proper time was the 
result of inadvertence and that it was not kept back by a trick or 
for any unfair purpose and that the other party will not be deceived 
or injuriously affected by it, it should be let in even after a demurrer 
to the evidence has been sustained. For refusal of the trial court 
so to do, this court will reverse. 


Appeal from Madison Circuit Court.—Hoy. J. H. NicHoson, 
Judge. 


REVERSED. 
Carter & Nalle for appellant. 
a 
Emerson, Cahoon, Fox § Douchouquette for respondent. 


Hoven, J.—This was a suit to redeem certain land 
from a mortgage alleged to have been executed by the an- 
cestor of the plaintiff, under which, as assignee thereof, it 
was averred that the defendant held possession of said 
premises. The defendant, in his answer, denied that he 
held possession of the premises described in the petition 
as assignee of the mortgage executed by plaintiff’s ancestor; 
and averred that he entered into and held possession of the 
same as owner thereof under and by virtue of a warranty 
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deed from one Grigsby, and he also denied the title of the 
plaintiff. The mortgage mentioned was read in evidence 
and testimony introduced as to plaintiff’s title and as to 
rents and profits, and plaintiff rested. At the close of the 
plaintiff’s testimony, which failed to connect the defendant 
in any way with the mortgage set out in the petition, the 
court, at the request of the defendant, gave an instruction 
in the nature of a demurrer to the evidence, to which ac- 
tion of the court, the plaintiff at the time excepted. There- 
upon the plaintiff asked to have the case re-opened, that 
he might introduce testimony showing that the defendant 
held possession of the land as assignee of the mortgage 
set out in the petition, which request was by the court de- 
nied, to which ruling of the court the plaintiff excepted, 
and he now brings the case here by appeal. 

In several cases where the introduction of testimony 
out of its order has been discussed, this court has declared 
that “the law has intrusted courts with a discretion in al- 
lowing the parties to a cause to obviate the effects of inad- 
vertence by the introduction of testimony out of its order. 
This discretion is to be exercised in furtherance of justice, 
and in amanner so as not to encourage the tampering with 
witnesses, to induce them to prop a cause whose weakness 
has been exposed. Where mere formal proof has been 
omitted, courts have allowed witnesses to be called, or 
documents to be produced, at any time before the jury 
retire, in order to supply it. So material testimony ought 
not to be rejected because offered after the evidence is 
closed on both sides, unless it has been kept back by trick, 
and the opposite party would be deceived or injuriously 
affected by it.” 

In Rucker v. Eddings, 7 Mo. 115, the judgment was 
reversed beeause the circuit court refused to hear testimony 
which the defendant discovered was necessary to maintain 
his defense, after hearing the testimony of a witness who 
was re-called, (pending the diseussion of instructions before 
the court,) in order to ascertain what he had testified to 































OCTOBER TERM, 1882. 281 








Tierney v. Spiva. 





on a certain point. In most of the cases, in which this 
matter has been before this court, it has arisen on com- 
plaint made that the circuit court had erred in admitting 
testimony out of its order, and this court has in such cases 
uniformly declined to interfere, where no substantial injury 
had been done. Brown v. Burrus, 8 Mo. 26; State v. Por- 
ter, 26 Mo. 209; Dozier v. Jerman, 30 Mo. 220; Seibert v. 
Allen, 61 Mo. 482. In Johnston v. Mason, 27 Mo. 511, Scott, 
J., delivering the opinion of this court, said: “There was 
no error in permitting the plaintiff, after his case was closed 
and an instruction moved on it, to show the character of 
the notice he had given the indorsers.” In Harvey v. 
Brooke, 36 Mo. 493, omitted testimony was offered and re- 
ceived under circumstances similar to those in Johnston v. 
Mason, supra, and this court upheld the action of the trial 
court. 

In Owen v. O Reilly, 20 Mo. 603, the plaintiff proved 
the services for which he sought to recover, but omitted 
to prove their value, and thereupon the court instructed 
the jury that the plaintiff could notrecover. The plaintiff 
then offered to remedy his omission, by introducing testi- 
mony as to the value of his services, and the circuit court 
refused to permit him to doso. This court said: “It 
was not a proper exercise of judicial discretion to refuse 
the plaintiff in this case his motion for leave to introduce 
this testimony. It was clearly an omission, a mere over- 
sight, and the court ought at once to have suffered him to 
correct it.” 

There is nothing in the record before us to indicate 
that the testimony offered by the plaintiff and rejected by 
the court, was kept back by trick or for any unfair purpose, 
or that it was purposely withheld for any purpose, or that 
the defendant would have been deceived or injuriously 
affected by its admission. It related to one of the material 
issues in the cause, on which no testimony had been intro- 
duced, and was, so far as we can judge, omitted through 
the inadvertence of counsel, and such omission was in ail 
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probability first brought to their attention by the ruling 
of the court in sustaining the demurrer to the evidence. 
It can hardly be said that the discretion of the court has 
been exercised in furtherance of justice, when it compels 
a party under such circumstances to go out of court and 
begin his suit anew. Those rules for the orderly conduct 
of proceedings in courts of justice, which the law in its 
wisdom has placed somewhat in subjection to the discre- 
tion of the court must be enforced, or relaxed, by the court 
in furtherance of justice, and are not to be applied with such 
technical precision and unbending rigor as to produce in- 
justice. Weare of opinion that the discretion of the court 
was unsoundly exercised to the substantial injury of the 
plaintiff in refusing to hear the testimony offered by him, 
and we, therefore, reverse the judgment and remand the 
cause. The other judges concur. 





Gitson v. THE Jackson County Horse Rattway Company, 
Appellant. 


1. Where the defense of contributory negligence is pleaded it should 
not be omitted from the instructions. 

Carrier of Passengers—not an Insurer. A carrier of passen- 
gers is not an insurer but is held only to the utmost care and dili- 
gence of a cautious person. An instruction, therefore, that a car- 
rier was liable for an injury to a passenger from a defect in his vehicle 
unless he had used the “greatest possible care and diligence that 
was necessary,” is erroneous. 


to 


Appeal from Jackson Cireuit Court—Hon. 8. H. Woopson, 
Judge. 


REVERSED. 


Wells 1I. Blodgett, Chas. A. Winslow and Jno. W. Tars- 
ney for appellant. 
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Tichenor § Warner and Belch & Silver for respondent. 


Heyry, J.—The plaintiff’s suit is to recover damages 
for personal injuries, alleged to have been caused by the 
negligence of the defendant. As his cause of action, it is 
alleged in his petition: “That on or about the 29th day 
of December, 1877, plaintiff entered one of defendant’s 
cars as a passenger, for the purpose of being conveyed from 
one point to another in Kansas City, and that he paid the 
usual fare therefor; that before arriving at the point to 
which defendant agreed to carry him, the said car of de- 
fendant, by reason of the carelessness and negligence of 
the driver thereof, ran off the track, whereupon said driver 
ordered and compelled the passengers therein to get out 
of said car and walk while he drove said car along in 
order to get the same upon the track again; that plaintiff 
got out of said car in obedience to the order of said driver, 
along with the other passengers, and walked upon the 
track of defendant behind said car while the driver drove 
the same along in his endeavor to get the same upon the 
track; that while so walking, the rear door of said car 
fell from its place and dropped outward, striking plaintiff 
upon his leg near the knee, knocking him down and driv- 
ing a piece of glass into his leg, and that said door fell 
because said car was defective, and had been suffered by 
defendant to get out of repair; that said door was not 
securely and properly fastened to the car, but had been 
suffered by defendant to be out of repair, all of which was 
known to defendant, or might have been known to it by 
the exercise of ordinary care; that by reason of said in- 
juries plaintiff had been confined to his bed, endured great 
suilering and became permanently disabled; that by rea- 
son of said injuries he had incurred expenses in the sum of 
$250 in endeavoring to be cured; therefore he prayed judg- 
ment in the sum of $5,000.” The answer is a general de- 
uial, and also specially that whatever injuries plaintiff may 
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have sustained were caused by his own negligence. The 
replication is a general denial of the new matter pleaded 
in theanswer. At the trial of the cause plaintiff obtained 
a judgment, from which defendant has appealed. 

Plaintiff for himself testified that he entered the car 
and paid his fare; that it ran off the track and the driver 
ordered the passengers to get out, so that he could get it 
back on the track; that he got out and walked beside the 
car, and near the end of it, the door fell off edgeways and 
struck him on his foot. The driver said he had been tell- 
ing them that the door needed fixing, and that it was 
always coming down. Plaintiff’s attention was called to 
the door before he got out of the car at the corner of Mul- 
berry street, where some persons were getting in the car, 
when the door came out of its place and the driver set it 
in again. Plaintiff had also noticed the car door about 
a month before, when it came off, and the driver set it in. 
On cross-examination, he said he could not swear it was 
the same car whose door he saw come off a month before. 

The defendant’s testimony all tended to show that the 
car in question and the car door were in good condition, 
and to contradict the plaintiff ’s testimony as to the knowl- 
edge of the driver and the company that it needed repairs. 

The court, for plaintiff, instructed the jury as fol- 
lows: 

1. The jury are instructed that defendant was bound 
to the utmost care and skill in reference to its cars as was 
necessary so far as its passengers were concerned, and it 
you believe from the evidence that plaintiff on or about 
the 29th day of December, 1877, entered the car of defend- 
ant for the purpose of being conveyed from one point to 
another, and paid his fare therefor, and if you believe the 
door of said car was defective, or was out of repair, or was 
not secured or properly fastened, and it fell by reason 
thereof, and that plaintiff was hurt by such fall, then he 
must recover, unless you believe such defects or lack of 
repair or such insecurity in the fastenings could not have 
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been remedied by the utmost care and skill on the part of 
defendant as was necessary. 

The jury are instructed that if you believe from the 
evidence that on or about the 29th day of December, 1877, 
plaintiff entered the car of defendant, to be conveyed from 
one point to another, and paid his fare therefor, and that 
before he was conveyed to said point he was injured by a 
door of said car falling from its place and dropping against 
him, then he must recover, providing you believe said door 
could have beén kept from falling from its place and drop- 
ping against him had the defendant used the greatest pos- 
sible care and diligence in reference to said door that was 
necessary. 

For the defendant the court instructed the jury that 
there was no evidence that the car was originally improp- 
erly constructed, or that it was of animproper or unsuitable 
pattern, or that the driver was negligent in driving the 
car; and also “that the care, prudence and caution re- 
quired of the defendant is such * * as avery 
careful and prudent person would use and exercise in a like 
business and under like circumstances.” 

Appellant’s counsel complain of the instructions given 
for plaintiff; that they submitted a cause of action not 
stated in the petition, contending that “the gravamen of 
the charge was the negligent management of the car by 
which plaintiff was compelled to assume a position in 
which it became possible for the door to fall so as to injure 
him.” We do not so construe the petition. What counsel 
contend is the proximate cause of the injury alleged 
in the petition is only stated in order to show that, al- 
though plaintiff was not in the car when injured, he never- 
theless was still a passenger. Without those preliminary 
statements or other allegations, showing why he was walk- 
ing behind and near the car when hurt, his petition would 
have been fatally defective in not showing any relation be- 
taveen him and the company, which made the latter liable 
for the injury received by him. He need not have stated 
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that it was owing to the negligence of the driver that the 
car jumped the track. It was wholly immaterial how it 
got off the track, as the plaintiff’s injury did not then 
oceur. The allegations on that subject are only material 
to show that the relation of passenger and carrier existed 
between plaintiff and the company when plaintiff was in- 
jured. 

The instructions we think erroneous, however, in,al- 
lowing a recovery by plaintiff without regard to the ques- 
tion of contributory negligence. That defense was pleaded 
and there was evidence tending to establish it, and it is too 
late to say that it was not pleaded with sufficient precision. 
If not sufficient, a motion to strike it out, or to make it 
more definite and certain should have been made, but hav- 
ing failed to take any exceptions to it, and made an issue 
upon the allegation of contributory negligence in the an- 
swer, plaintiff is precluded from alleging the insufficiency 
of the answer. Edmonson v. Phillips, 73 Mo. 63. 

The first instruction is also vague and ambiguous, and 
the second, as we interpret it, does not declare the law. 
The first declares that plaintiff must recover unless the 
defects, or lack of repair, or such insecurity in the fasten- 
ings could not have been remedied by the utmost skill and 
care on the part of defendant, as was necessary. 

The second, that he should recover provided the jury 
believed that “said door could have been kept from falling 
from its place and from dropping against him had the de- 
fendant used the greatest possible care and diligence in 
reference to said door that was necessary.” Necessary for 
what? To keep the door from falling? Although the car 
may have been perfectly constructed, and the door hung 
and fastened as well as human ingenuity and skill could 
have done it, and although no knowledge of any imper- 
fection was in possession of defendant, and notwithstand- 
ing the utmost diligence and care had been used by the 
company to discover any defect in the car, yet it was liable 
if it did not do everything necessary to prevent the acci- 
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dent. It requires the company to do everything necessary 
in the abstract without regard to the perfection of the car 
and car door—without regard to the care and skill and 
attention which the company had bestowed upon their 
preservation, and without any reference whatever to the 
question of defendant’s knowledge of the defect, or its 
efforts or opportunity to discover it. Such is not the law, 
and if the court did not by that instruction intend so to 
declare it, then it is vague, ambiguous and misleading. 
The rule on the subject of the degree of care exacted of 
common carriers of passengers is stated in Story on Bail- 
ments, as follows: “But passenger carriers not being in- 
surers, and not responsible for accidents when all reasonable 
skill and diligence have been employed, when everything 
has been done which human prudence, care and foresight 
can suggest, accidents may happen.” § 602. Again the 
same author says, speaking of the liability of passenger 
carriers: “The ordinary principle in criminal cases, where 
persons are made liable for personal wrongs and injuries 
arising from slight neglect, would seem to furnish the true 
analogy and rule. It has occasionally been held that pas- 
senger carriers bind themselves to carry safely those whom 
they take into their coaches, as far as human foresight will 
go; that is, for the utmost care and diligence of very cau- 
tious persons.” § 601. 

In Lemon v. Chanslor, the above rule was sanctioned, 
68 Mo. 840; also in Sawyer v. Hannibal § St. Joseph R. R. 
Co., 37 Mo. 240. The rule announced in the instructions 
for plaintiff, goes far beyond that to which the court gave 
its senction in the above case, and holds the carrier liable 
not only for the utmost care and diligence of very cautious 
persons, but requires the carrier to be gifted with prescience 
and to know what no human skill and foresight would re- 
veal. In effect it makes the carrier an insurer of the life 


and limb of the passenger. 
Defendant’s third instruction given declares a doctrine 
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in harmony with that of the Missouri cases, above cited, 
but the plaintiff’s instruction is in direct conflict with it. 

For the errors noticed, the judgment is reversed and 
the cause remanded. All the judges concur. 





Henry v. Tue Sr. Lovis, Kansas Crry & Nortuern Rat- 
way Company, Appellant. 


1. Proximate Cause: question or LAw. Where the facts are page| 
puted, the question whether a certain act is the proximate cause of 
an injury, is one of law for the court. 





: CASEIN JUDGMENT. A passenger who was told by a brake- 
man to change cars at a way station, entered another car but was 
told by one of the company’s servants there that he could not re- 
main inside the car as the train was not ready. The passenger 
after remaining a short time on the platform of the car, alighted 
and while standing on a track near that on which the car was, was 
injured by another train. Held, that his expulsion from the car 
was not the proximate cause of the injury 


8. Negligence, Irrelevant when. A passenger being on the com- 
pany’s track under circumstances which did not create any duty on 
its part towards him, the fact that the company was guilty of negli- 
gence short of willful, was irrelevant. 


Appeal from Chariton Circuit Court.—TuomMas SHACKLEFORD, 
Esg., Special Judge. 


REVERSED. 
Wells H. Blodgett for appellant. 


1. An injured passenger is without remedy, unless 
the injury could have been avoided by the exercise of or- 
dinary care on his part, after becoming aware of the dan- 
ger to which be was exposed. As to passengers projecting 
their arms and elbows from windows, see Todd v. R. R. Co. 
8 Allen 18; Pittsburg § C. R. R. Co. v. Andrews, 39 Md 
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329; s.¢,17 Am. Rep. 568; Pittsburg, etc., R. R. Co. v. 
MeClurg, 56 Pa. St. 294; L. § N. R. R. Co. v. Sickings, 5 
Bush 1; Holbrook v. R. R. Co.,12 N. Y. 236; Ind. § Cin. 
R. R. Co. v. Rutherford, 29 Ind. 82. As to passengers 
jumping off and on trains while in motion, see Nelson v. 
R. R. Co., 68 Mo. 593, and cases cited. As to passengers 
leaving trains at unsafe places, instead of by platform, see 
Forsyth v. R. R. Co., 103 Mass. 510; Frost v. R. R. Co., 10 
Allen 387; Penn. R. R. Co. v. Zebe, 33 Pa. St. 318. As to 
passengers going on track without reason, after having left 
the train, see Bancroft v. R. R. Co., 97 Mass. 275; L. S. § 
M.S. R. R. Co. v. Hart, 87 Til. 529. As to riding on en- 
gine, pilot or cow-catcher, see B. § P. R. R. Co. v. Jones, 
95 U. 8. 489; Robertson v. R. R. Co., 22 Barb. 91. 

2. The act of the defendant’s servants in ordering 
the plaintiff out of the car was not the proximate cause of 
the injury. The proximate cause of the injury was the act 
of the plaintiff in placing himself out of sight behind the 
flat car on the side-track. This act was the result of de- 
liberate thought and independent action on his part. In 
going where he did he was not fleeing from danger, nor 
was he directed, invited or allured by any act or word of 
the defendant. Assuming that plaintiff had a lawful right 
in the car, yet no one could foresee or expect that, if ex- 
cluded, from the car he would go and stand behind the flat 
car between the rails on the side-track. The act of stand- 
ing upon the side-track behind the flat car was not to be 
expected as a result of ordering him out of the car. 

8. The plaintiff had no right to assume that the bell 
would be rung, the whistle sounded or light hung out, for 
the defendant owed no such duty to him in the position he 
was when injured. 





CU. H. Mansur for respondent. 


The question whether the plaintiff had acted as a 


prudent man would have done under the same circum- 
19 76 
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stances, was a question forthe jury. After being expelled 
from the car, he had a right to remain near the train to be 
able to go along with it when it started. 


Hoven, J.—This is an action to recover damages on 


account of certain personal injuries received by the plaintiff 


and resulting from his being knocked down and run over 
by a flat car of the defendant while standing behind said 
car and between the rails of one of defendant’s tracks in 
its switch-yard, in the town of Moberly, on the night of 
September 7th, 1876. 

On the day of said 7th of September, the firm of Plat- 
ter, Crow & Co., of which plaintiff was a member, shipped 
a car-load of horses from Chillicothe to St. Louis, over the 
railway of the defendant, under a contract which entitled 
the plaintiff to transportation on the train hauling his 
stock. He got on the caboose car of the freight train on 
which his stock was, at Brunswick, and reached Moberly 
in safety about 11 o’clock p.m. of the same day. When 
the train reached the round-house west of the passenger 
depot at Moberly, the caboose was detached and the train 
was run down into the lower end of the company’s yard, 
east of the passenger depot, where a train was to be made 
up to go on to St. Louis, having in it the car containing 
plaintiff’s stock. When the caboose was detached, the 
brakeman said to plaintiff, “ You get out and go down to 
the other caboose; this caboose goes no further.” Plaintift 
was also informed that his train would start from the lower 
or eastern end of the yard, in the course of an hour or two. 
Thereupon plaintiff and one Wagner, who was also going 
to St. Louis on the same train with plaintiff, got out and 
walked to the depot, and after remaining there about an 
hour, went eastward to the lower end of the yard to find 
their train. The night was quite dark, neither moon nor 
stars were shining, but it was light enough to enable 
plaintiff to distinguish his gray horses in the car, when 
close to them. When he found the train containing his 

















Ot i a 


OCTOBER TERM, 1882. 291 





Henry v. The St. Louis, Kansas City & Northern Railway Company. 





stock, which appeared to be made up and ready to go, he 
and Wagner walked immediately back to the east or for- 
ward end of the caboose, which was at the rear or west 
end of the train, and got upon the platform of that car. 
Wagner tried the door of the caboose, but failed to open 
it, and after remaining on the platform a few moments, 
the plaintiff becoming uneasy, tried the door and opened 
it and walked in. The car was dimly lighted by a lantern, 
and as plaintiff was about to seat himself, some person who 
was reclining on the opposite side of the caboose asked 
him what he was doingin there. The plaintiff stated that 
he had stock upon the train, whereupon the other gruffly 
said: ‘ Get out of here; thetrain is notready.” Plaintiff 
thereupon went out on the platform of the car, where 
Wagner was, and the two remained there several minutes 
conversing and studying what to do. The yard contained 
five parallel tracks. The car on which they stood was on 
the center track, and there were two tracks on either side, 
with spaces between about six feet wide. Plaintiff had 
never been in the yard before, but he knew it was the 
switch-yard of defendant. Wagner stepped down from 
the platform of the caboose and turned to go west toward 
the depot; the plaintiff also left*the platform, but wishing 
to remain near the caboose so he could conveniently jump 
on when they commenced pulling up the train, he walked 
south across the first track, which was unobstructed as far 
as he could see, both east and west, and went to the second 
track, and stepped between the rails of the second track 
immediately behind the east end of a flat car which was 
standing on said track, intending to get upon the flat car 
and remain there until his train was ready to start. There 
were other cars west of the flat car, but none east of it. 
As plaintiff stepped upon the track he put his hand upon 
the flat car, and finding that they had been hauling dirt 
upon it concluded that he would not soil his clothes by 
getting upon it, and he then turned around and was stand- 
ing with his back toward the car, and was about to move 
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away, when the flat car was struck by cars pushed against 
it from the west, and it ran over him, crushing his leg. 
Plaintiff heard no engine or train in motion to the rear of 
him, before he heard the noise made by the concussion of 
the cars, when he was struck, and he saw no light in the 
direction from which the cars came, and no light in the 
yard, save one to the east,and near the forward end of the 
train on which his stock was. Plaintiff testified that he 
saw no yardman or brakeman in the yard, at or before the 
time of his injury; that if there were any near enough to 
see him, he did not see them, and that if there had been a 
brakeman on the rear of the train pushed in on the track on 
which he was injured, such brakeman could not have seen 
him at the distance of two or three car lengths. The 
foregoing are all the material facts that appear in the tes- 
timony for the plaintiff, and no additional facts material 
to the plaintiff’s case appear in the testimony offered by 
the defendant. 

That portion of the petition, which sets forth the facts 
constituting the negligence of the defendant, relied upon 
as giving a right of recovery, is as follows: 

“ Plaintiff avers thaf he was rightly in said caboose 
car, and that he had the right to be and remain there, and 
to be conveyed therein to the city of St. Louis. But 
plaintiff avers the further fact to be, that defendant, by its 
agents and employes in charge of said train and caboose, 
so made up anew, wrongfully, and by force and violence, 
and without any cause or provocation whatsoever, drove 
out and expelled him (plaintiff) from out of said caboose 
into the midst of said exceeding great number of side 
car-tracks and cars then and there being standing, into a 
place of great danger; and plaintiff avers that at once and 
immediately, and before he had time or eould extricate 
himself from the networks of said car-tracks and cars sur- 
rounding him, the defendant, by its agents and employes, 
so negligently run, managed aud backed up another car, 
or another train of cars, standing on another car-track, 
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or switch of same main ear-track, to which plaintiff had 
fled when expelled, as aforesaid, from the caboose afore- 
said, and that the defendant had no light on the portion 
of the car-track, or switch of car-track aforesaid, and gave 
no notice, by ringing of bells or otherwise, to him of mov- 
ing, running, managing or backing up of any train, or car 
of any train, on said car-tracks, or any switch of said car- 
track, and that he (plaintiff) was, without fault or negli- 
gence on his part, and without warning, struck in the 
back and knocked down and run over by said train so 
moved, run, managed and backed up as aforesaid, whereby 
plaintiff was then and there greatly injured, damaged, 
ete.” 

When there is no conflict in the testimony, and all the 
causes contributing to produce an injury are known and 
1. proximate unquestioned, whether a given act in the 
CAUSE: question . —x 3 : 
of law. chain of causation is the remote or proximate 
cause of such injury, is a question of law for the court. 

We think it quite plain that the command of the oc- 
cupant of the caboose to the plaintiff, to “ get out of there” 
. - ease in W28 not the proximate cause of his injury. 
jedgment. Conceding that the plaintiff’s expulsion from 
the interior of the caboose, was an unlawful act on the 
part of the defendant, although the person who ordered 
him out was notshown to be an employe of defendant and 
the rules of the company were not offered in evidence, still, 
the plaintiff was not driven from the platform of the ca- 
boose, where, from aught that appears, he might have re- 
mained in undisturbed security, until the train was ready 
to start; nor was he driven, directed nor invited, by any 
servant of the defendant, into a place of danger from 
which he was unable to rescue himself before he was run 
over and injured. It is perfectly manifest from the testi- 
mony, that the plaintiff voluntarily and deliberately, in the 
free exercise of hisown judgmert and discretion, and for his 
own convenience, took his station behind the car by which 
he was injured ; and there is not even a scintilla of testi- 
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mony tothe contrary. This voluntary action of the plaintith 
and his consequent injury, cannot in any legal sense be said 
to have been occasioned by his expulsion from the caboose. 
They succeeded such expulsion, but they were not the 
natural, ordinary or probable consequences thereof, and, 
therefore, not the proximate result of such expulsion. 
Wharton on Neg., 200, §§ 134, 138; Haley v. R. R. Co., 21 
Iowa 15. “The spontaneous action of an independent 
will,” intervened between the expulsion from the car and 
the injury. The plaintiff acted neither in precipitation, 
nor under excitement caused by the defendant, but freely 
and deliberately, and under no compulsive necessity to go 
where he did. If any injury had happened to him while 
in the act of prudently obeying the order to get out of the 
caboose, such injury would have been the proximate result 
of his expulsion, but after he was out of the caboose, he 
was entirely free to select his own position, and did so 
after some minutes of meditation and consultation as to 
to what course he should pursue. 

It is perhaps probable that if the plaintiff had not 
been ordered out of the caboose, he would not have been 
injured, but this hypothesis does not establish the legal 
relation of cause and effect between the expulsion and the 
injury. If the plaintiff had not left home he certainly 
would not have been injured as he was, but his leaving 
home could not, therefore, be declared to be the cause of 
his injury. As the plaintiff’s injury was neither the ordi- 
nary, vatural nor probable consequence of his expulsion 
from the caboose, such expulsion, however it might exeite 
our indignation, in the absence of any regulation of the 
defendant to justify it, cannot be considered in this action, 
and the legal aspect of the case is precisely the same that 
it would have been if no such expulsion had taken place. 
It is to be regarded as if the plaintiff had gone to the ca- 
boose and could not get in because it was locked, or being 
able to get in, choose to remain outside. | If the plaintiff 
at the time he was injured had been on his way to the ca- 
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boose or otherwise lawfully crossing the track, and before 
crossing the same had looked and listened and could neither 
see nor hear an approaching train, he would undoubtedly 
have a right of action. But he had reached the caboose 
in safety, and being forbidden to remain inside, and not 
choosing to oceupy the platform, or to stand in the open 
spaces between the tracks, voluntarily and without any 
necessity therefor, put himself in a place of danger be- 
tween the rails on one of the switch-tracks, with knowledge 
of the fact that he was in defendant’s yard, where its cars 
were shifted and its freight trains were made up. If the 
plaintiff had taken a seat on the flat car and by the con- 
cussion which took place, had been thrown down and run 
over, it certainly could not be claimed that he would be 
entitled to recover. He had no right as a passenger or 
otherwise to,get on that car because he had been ordered 
out of the caboose in which he had aright to be. If there 
could be no recovery in the case put, we do not see how 
the plaintiff can have any greater right to recover, because 
he was injured in the attempt to get on said car. 

As the plaintiff was on the defendant’s track under 
such circumstances as did not create any dyty on its part 
3. xecuicence, m. toward him, beyond that of not willfully in- 
RELEVANT WHEN. jyring him, it is unnecessary to consider 
whether the servants of the defendant were guilty of any 
negligence in not having lights and a brakeman on the 
train backed in from the west or in not sounding a whistle 
or ringing a bell. Hallihan v. R. R. Co., 71 Mo. 113; Van 
Shaick v. R. R. Co., 43 N. Y. 527. 

The negligence of the plaintiff disclosed by his own 
testimony, must debar him from recovery. We are of 
opinion that the circuit court erred in not sustaining the 
demurrer to the evidence, and its judgment will, therefore, 
be reversed. The other judges concur, except Norton, J., 


who dissents. 
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McCase, Administrator of Long, Plaintiff in Error, v. Lewis, 
Public Administrator. 


~+ 
. 


Courts: POWER TO CORRECT THEIR OWN ERRORS: ADMINISTRATION. 
It isan inherent power in every judicial tribunal to correct an error 
which it may have committed, when no positive rule of law forbids. 
Hence, where it was made to appear to the probate court that a 
pending administration was without authority of law, Held, that it 
was the duty of that court to revoke the authority claimed by the 
administrator and to stay further proceedings, though there was no 
express statutory provision authorizing such action. 

2. The Public Administrator. While the public administrator 
may in the first instance act on his own judgment in taking charge 
of an estate, his determination is not conclusive of his authority to 
do so. The final determination of the question lies with the pro- 
bate court. 

The fourth, fifth and sixth subdivisions of section 8 of the 

chapter on Public Administrators authorizes that officer to take 

charge only of property which was in his county at fhe time of the 

death of the deceased. Wag. Stat., p. 122. 

An administratrix in Louisiana made final settlement of 

the estate there and then moved to Missouri. The public adminis- 

trator here alleging that she had fraudulently converted to her own 
use a part of the assets of the deceased and had brought them into 

Missouri, took charge of the estate for the purpose of recovering 

them. Held, that if the allegations were correct the public admin- 

istrator was not entitled to administer. Her liability was to the 
creditors and distributees directly. 








Appeal from St. Louis Court of Appeals. 
REVERSED. 


E. T. Farish for plaintiff in error. 


The estate was not of that character mentioned or 
contemplated by the law, which the law authorizes the 
public administrator to take charge of. Wag. Stat., 122, 
§ 8. It is but a chose in action, a proceeding in equity by 
which it is sought to recover a judgment against the estate 
of Catharine O. Long, for conversion of property alleged 
to have belonged to Maynard. The law never meant to 
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apply to a case of this kind. It has reference to goods, 
effects, movables, notes, securities or property of a like 
character, of strangers or unknown persons without heirs, 
and which is exposed to loss or damage. Further, if the 
probate court had ordered the public administrator to take 
charge of the estate, it would have been improvidently 
granted, for the contingency referred to in the sixth 
subdivision of section eight, did not exist. ‘A court has 
jurisdiction to grant administration on the estate of a per- 
son who died domiciled in another state only when there 
is personal estate to administer.” Miller v. Jones, 26 Ala. 
247; Broughton v. Bradley, 34 Ala. 694; Railroad Co. v. 
Swayne, 26 Ind. 477; Thumb v. Gresham, 2 Mete. (Ky.) 306; 
Grimes v. Talbert, 14 Md. 169; Crosby v. Leavitt, 4 Allen 
410; Langworthy v. Baker, 23 Ill. 492; Ins. Co. v. Lewis, 97 
U.S. 682; froodrich v. Pendleton, 4 John. 549. The pub- 
lic administrator is not the administrator de bonis non con- 
templated by our administration act. Wag. Stat., §$ 46, 
47,48, p.77. This law clearly has reference to a case when 
both the first and second administrations are had in and 
before the same jurisdiction. And as the claim of the 
public administrator in charge of the estate of Maynard is 
based upon the idea of a conversion of assets of decedent 
by the first administratrix, and that he, as successor or ad- 
ministrator de bonis non, is entitled to sue for and recover 
such assets; yet, as the provisions of law above referred 
to do not embrace such a case, it results that we have no 
statute law on the subject; and if this be so, the public 
administrator cannot maintain this action, for it is well 
settled law that without the aid of special legislative grant 
of power the administrator de bonis non cannot sue the rep- 
resentatives of a former administrator, either at law or in 
equity for assets wasted or converted by the first ex- 
ecutor or administrator, but such suit may be brought 
directly by creditors or distributees. Hagthorp v. Hook, 1 
Gill & J. 270; Coleman v. McMurdo, 5 Rand. 61 
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W. L. Scott for defendant in error. 


The probate court had no jurisdiction to entertain 
this motion, because no statutory grounds for the same 
were made to appear; and no authority exists to entertain 
an application to remove an administrator at the suit of a 
debtor of the estate, or a stranger to the same. Wag. 
Stat., 122, § 9; p. 75, $35; p. 121, $$ 2,5; p. 806, § 32; 
p. 123, $14. The public administrator had authority un- 
der sections 8 and 16, article 9, chapter 2, Wagner’s Stat- 
utes, to take charge of Maynard’s estate. The estate con- 
sisted of the liability of Mrs. Long for the personal prop- 
erty which had belonged to Maynard, brought by her into 
this State, and converted to her own use. If this person- 
alty had_been here at her death, in kind, it would not be 
contended that it did not constitute the estate of Maynard 
in Missouri to be administered. The conversion of it to 
her own use did not have the effect of destroying May- 
nard’s estate in Missouri; it merely changed its character 
from property in kind, to a claim for its value. The per- 
sonal liability of this individual—Catharine Long—was 
the estate of Maynard, susceptible of administration in 
Missouri. The situs of the assets is where the debtor re- 
sides. In re Partnership of Ames, 52 Mo. 290; Wag. Stat., 
p. 84, § 2; p. 87, § 29. 

This claim then coming within the definition of “other 
estate,” as used in this section, the remaining question is: 
Was it left “ in a situation exposed to loss or damage, and 
no other person administers on the same?” No one had ad- 
ministered on Maynard’s estate, although nearly two years 
had elapsed since Catharine Long had died, and adminis- 
tration of her estate had been entered upon; and about 
four years had elapsed since she brought the personalty 
into Missouri and converted it to her own use. The case 
was clearly one where “no other person administers on 
the same.” It 1s clear also that the estate “ was in a situa- 
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tion exposed to loss;" within the meaning of the statute. 
Nearly two years had elapsed since Bushell had qualified 
as executor of Catharine Long’s estate; and if the claim 
of Maynard’s estate against it was not “ legally exhibited ” 
within two years, it would be “forever barred.” Wag. 
Stat., p. 101, sub. 2,$ 1. Inaction for a few weeks longer 
would have involved the loss of the entire estate in Mis- 
sour. 

The public administrator legally took charge also by 
virtue of sub-section 2 of section 8—authorizing him to 
take charge “when persons die intestate without any known 
heirs.” It is admitted that he died without known heirs, 
unless Catharine Long was his heir; and the testimony 
shows that she was not his heir. The most that can be 
claimed is that she was his widow. 

The 5th sub-section of section 8 also authorized the 
public administrator to take charge. The estate, as already 
shown, was “liable to be injured, wasted or lost ;” and the 
intestate “left no widow or heir in this State;” that is, 
when he took charge, there was no widow or heir in this 
State. 

It is claimed for appellant that the public administra- 
tor is not the administrator de bonis non, contemplated by 
our administration act. That question is not presented 
here. The administration on Maynard’s estate is the first, 
or original admunistration; it stands disconnected from 
the administration in Louisiana. When Catharine Long 
brought the personalty into Missouri, it became assets in 
this State; and her liability was in her individual capacity. 


T. Z. Blakeman also for defendant in error. 


The public administrator had ample authority to take 
charge of the estate of Maynard, notwithstanding the facts 
that Maynard resided and died in another state, and that 
the property sought to be administered on was not brought 
into Missouri until after his death. Wag. Stat., 122, §§ 8, 
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13; Miller v. Jones, 26 Ala. 247; MeDenald v. Walton, 2 
Mo. 48. There was property of Maynard’s unadministered, 
brought into this State, and it made no difference when 
administration was begun in this State, whether that iden- 
tical property remained or had been converted and existed 
in form of credits. Stearns v. Wright, 51 N. H. 600; Calla- 
han v. Griswold, 9 Mo. 782. 








Henry, J.—On the 24th day of March, 1873, Henry 
Gambs, then public administrator of the county of St. 
Louis, gave notice in writing to the probate court of said 
county, that he had taken charge of the estate of Wm. J. 
Maynard, deceased, for the purpose of administering 
thereon. On the Ist day of May, 1873, he filed an inven- 
tory showing that the only assets of said estate was a suit 
pending in the circuit court of said county, to recover of 
the executor of Catharine O. Long, deceased, the money 
and assets of said Maynard, who died in the city of New 
Orleans, state of Louisiana, in December, 1867. On the 
5th day of June, 1871, Isaac Bushell qualified as execu- 
tor of the last will of said Catharine O. Long, who died 
in April, 1871, and on the 10th day of March, 1874, he 
filed a motion in the probate court of St. Louis county to 
set aside the appointment and revoke the letters of admin- 
istration granted to said public administrator on Henry 
Maynard’s estate, on the following grounds: Ist, That 
Maynard’s estate had been fully administered. 2nd, Be- 
cause there were no assets of said estate in said county. 
8rd, Because the only purpose of the pretended adminis- 
tration was the prosecuting of vexatious proceedings 
against the estate of Catharine Long. 4th, Because there 
are no creditors and no known heirs of said Maynard, ex- 
cept Catharine Long. 5th, Because said administration 
was useless, vexatious and illegal; the letters improvi- 
dently granted; without and contrary to law; and such 
administration can only serve to sanction vexatious and 
champertous litigation. 
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On the hearing, it appeared that a suit was pending 
in the circuit court against Bushell, as executor of Cath- 
arine O. Long, on behalf of said public administrator, to 
recover assets of the estate of Maynard alleged to have 
been converted to her own use by said testatrix; that a 
claim had been filed in the probate court against the estate 
of Maynard by a creditor of said estate, which originated 
after the death of Maynard, and after the administration 
of his estate was closed in the state of Louisiana; that 
- pending the motion in the probate court, Gambs resigned 
his office and Lewis succeeded him, and the suit in the cir- 
cuit court and the motion in the probate court were re- 
vived, the one in his name and the other against him; that 
McCabe, on resignation of Bushell, was appointed ad- 
ministrator with the will annexed of Mrs. Long; that 
Maynard died intestate in the state of Louisiana, of which 
he was a resident, and Catharine O. Long, who was reputed 
to be his wife, administered on his estate, and that the ad- 
ministration in that state had been settled and closed ; that 
the property which is the subject of the suit instituted by 
the public administrator against the executor of C. O. Long, 
was never in the State until brought here by C. O. Long, 
who, after she came to Missouri, intermarried with one 
Long, and it is not claimed that there is or has ever been 
any other property of said Maynard’s estate in the county 
of St. Louis. 

The motion in the probate court was overruled, and 
the judgment of that court was successively affirmed by 
the circuit court and the court of appeals, and the cause is 
here on appeal from the latter court. 

It is contended that there is no statutory provision 
authorizing the probate court, upon a mere motion, to re- 
wm aoe Sane attas cosaoe san Se 
own errors: ad- ? 
ministration. = may be conceded, but it is an inherent power 
in every judicial tribunal to correct an error which it may 
have committed when no positive rule of law forbids it. 
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If the probate court had no jurisdiction of the Maynard 
estate, to say that it could not arrest the administration 
entered upon by the public administrator, with or without 
un order of court, would be to compel that court to pro- 
ceed with the administration, and from term to term, make 
orders of record therein of no validity or force whatever. 
If that court should order the public administrator to take 
charge of an estate, and afterward become satisfied that 
the estate was not in such condition that the probate court 
had jurisdiction of it, could it be maintained that the court 
is powerless to set aside such order, and must continue 
such administration, thus improperly and illegally as- 
sumed? 

While the public administrator is, in some respects, 
independent of the probate court, he is not, with respect 
2 tue pusuc ap. 10 proceedings in that court in the adminis- 
mINisTRATOR. § tration of estates. The court has jurisdic- 
tion to determine all questions arising in the progress of 
the administration, as well its own jurisdiction over the 
estate, as any other question; and while the public admin- 
istrator may, in the first instance, act on his own judgment 
in taking charge of an estate, his determination is by no 
means final and conclusive of the question of his authority 
to do so. 

The only remaining question of any consequence, is 
whether on the above facts, the probate court was author- 
 ——. ized to order the public administrator, or he, 
without such order, was authorized, to administer on May- 
nard’s estate ? 

The statute in force when the public administrator 
took charge of the estate, (§ 8, Wag. Stat., 122,) provides 
that: “It shall be the duty of the public administrator 
to take into his charge and custody the estates of all de- 
ceased persons in his county in the following instances: 
ist, When a stranger dies intestate in the county, without 
relations. or dies leaving a will, and the executor named 1 
absent, or fails to qualify; 2nd, When persons die intes- 
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tate without any known heirs; 8rd, When persons un- 
known die, or are found dead, in the county; 4th, When 
money, property, papers or other estate are left in a situa- 
tion exposed to loss or damage, and no other person ad- 
ministers on thesame. 5th, When any estate of any per- 
son who died intestate therein, or elsewhere, is left in the 
county, liable to be injured, wasted or lost, when said intes- 
tate does not leave a known husband, widow or heir in 
this State; 6th, Where, from any good cause said court 
shall order him to take possession of any estate to prevent 
its being injured, wasted, purloined or lost.” 

No subdivision of that section can by any reasonable 
construction apply to this case. The fourth, fifth and sixth 
are the only provisions, which by any possible construc- 
tion, can apply, and the whole scope of the section pre- 
cludes any interpretation which would authorize adminis- 
tration iff this case. The introductory clause of the section 
restricts the authority of the public administrator to ad- 
ministration of estates of deceased persons in his county, 
and gives authority only in the cases mentioned in the 
succeeding subdivisions, and is a key to the construction 
of each of them. 

The fifth did not authorize the interference of the 
public administrator, because, at his death, Maynard left 
no property in St. Louis county. On the public adminis- 
trator’s theory, the property in controversy was brought 
into the county of St. Louis by Mrs. Long, and if the stat- 
ute were susceptible of the construction which would 
embrace such property, the same rule of construction would 
sanction an interpretation which would exempt the prop- 
erty from the operation of the statute, because his widow 
was in the county; and it may with the same propriety be 
said that he left a widow, as that he left property in the 
county, for both the widow and the property came into 
this State after Maynard’s death. 

The fourth and sixth subdivisions also evidently relate 
to property in the county at the death of the intestate, left 
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in a situation in which it may be injured or wasted by ex- 
posure, or by trespassers, or purloined or lost, and no other 
person administers. 

The property in question came to the hands of Mrs. 
Long in Louisiana, and her failure in that state to inven- 
1. ——. tory it, if it was the property of the estate, 
was a breach of duty, and rendered her and her securities 
liable on her bond, to creditors and heirs. It was her duty 
to inventory all of the estate of the deceased. Failing to 
do so, and converting the property to her own use, any 
creditor or distributee may have his suit against her or her 
estate, but it is no case for an administration de bonis non. 
To tolerate such proceeding would convert our probate 
courts into detective tribunals. Any property, temporarily 
in this State, in the possession of one who having fully 
administered an estate in another state, had fraudulently 
appropriated it to his own use, could be seized by the pub- 
lic administrator under the pretense of administering on 
the estate. Our statute has no such scope, and the admin- 
istration in another state which has been closed, cannot in 
this manner, in this State, be re-opened, on the allegation 
of fraud against the former administrator. There 1s no 
necessity for such administration, because the former ad- 
ministrator may be sued here, on such facts as were dis- 
closed in this proceeding, without the intervention of an 
administrator de bonis non. 

For the above reasons we are forced to a conclusion 
different from that reached by the court of appeals, and, 
therefore, reverse the judgment and remand the cause, 
with directions that such orders be made on the motion in 
the probate court as will revoke the authority claimed by 
the public administrator and stay all further proceedings 
in the administration of the estate of said Maynard. 
Hoven and Ray, JJ., concur; SHerwoop, C. J., and Norton, 
J., dissent. 


SuErwoop, C. J., DissENTING.—Section 8, article 9, 
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chapter 2, Wagner’s Statutes, page 122, mentions five in- 
stances in which 1t is made the duty of the public admin- 
istrator to take charge of the estates of deceased persons. 
These instances are entirely independent of, separate and 
distinct from, the 6th subdivision of the same section when 
it becomes his duty to take possession of any estate, when 
the probate court gives him an express order to that effect. 
Section 13 of the same article fully confirms this view, 
since it requires the public administrator immediately upon 
taking charge of any estate (“ except those of which he shall 
have taken charge under the order of the proper court, ’’) 
“to file a notice of the fact in the office of the clerk of the 
court having probate jurisdiction.” This section abun- 
dantly shows that in the five instances mentioned in sec- 
tion 8, it is the independent duty of the public adminis- 
trator without any order of the probate court to take 
charge of a decedent’s estate; and that in those instances 
no order of court is at all necessary. This view of the 
statute accords also with the case of Adams v. Larrimore, 51 
Mo. 130, where it is held, when discussing sections 8 and 
13, supra, that “the statute authorizes the public adminis- 
trator to act, and confers the jurisdiction independent of 
the notice. The notice should be filed unquestionably; 
but it does not give any jurisdiction, authority or power, 
and its omission will not invalidate the acts of the admin- 
istrator.” 

It would seem from a consideration of the case just 
cited, as well of the sections mentioned, that “ jurisdic- 
tion” is as fully conferred upon the public administrator, 
by the five subdivisions of section 8, supra, to take charge 
of an estate, as it is conferred by the 6th subdivision of 
the same section, on the probate court, to make an order 
requiring that this be done. And I think the facts in this 
case warranted the action of the public administrator, at 
least so far as to make that action prima facie correct, in 
taking charge of the estate of Maynard. And this should 
be sufficient to prevent the motion in the present case from 
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being successful, irrespective of any other consideration, 
even if it be granted that the probate court has the power 
to revise the action and to interfere with the discretion 
which the law in its wisdom has conferred upon and con- 
fided to a public administrator, in order that the property 
of decedents upon which no other person administers, may 
not be “injured, wasted, purloined or lost.” Cases may 
with ease be instanced where that official has well-founded 
reasons to believe that property and effects, debts, etc., of 
a decedent are in such jeopardy as the statute evidently 
contemplates. True, there may be no tangible property in 
sight, none that he can lay his hands on; but if he be rea- 
sonably satisfied that there is such property, the statute 
calls upon him to act, and when at the promptings of what 
he considers his duty, he does act, he does take charge of 
the estate of a decedent, he being a public officer, the pre- 
sumption will prevail that his official action is correct. <As 
a matter of course, whether there be any estate of the de- 
cedent will often depend upon the outcome of a suit which 
the public administrator brings, and which section 16 of 
the article heretofore referred to, requires him to bring, to 
recover “ the property, debts, papers or other estate of the 
person deceased.” Certainly the statute, neither in letter 
nor spirit, contemplates that a public administrator having 
taken the steps indicated, should be stopped in mid-career 
by the mandate of the probate court, before it can be as- 
certained, as the result of the suit he institutes, whether 
or not there is any property belonging to the estate of the 
decedent. Any other construction of the statute would 

many times make the purloining of the estate an easy 

matter, and shorten the arm of remedial justice. 

Again, we find no provision of the statute authorizing 

a motion such as the plaintiff has filed, even if we concede 

that section 9, page 122, of the same chapter, 1s applicable 
to public administrators. Section 35, page 75,1 Wagner’s 

Statutes, provides for revoking the letters of private ad- 
ministrators, but none of the grounds specified in that 
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section for such revocation, appear in the present motion, 
nor is that “ motion supported by affidavit.” And it is set- 
tled law that though probate courts possess a certain orig- 
inal jurisdiction as regards matters of administration, yet 
that jurisdiction can only be exercised in the manner pre- 
scribed by the statute. Powers v. Blakey, 16 Mo. 437. In 
every light then in which I regard this case, the judgment 
which was for the defendant in the probate court, and 
likewise in the circuit court, and the court of appeals, 
should be affirmed. 

For these reasons I must dissent from the majority 
opinion. Norton, J., concurs with me. 


Lewis, Public Adm’r, v. McCase, Adm’r of Long, Appellant. 


A Public Administrator who has uniawtully taken charge of an es- 
tate cannot maintain an action to recover assets of the estate. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 
E. T. Farish for appellant. 
W. L. Scott and T. Z. Blakeman for respondent. 


Henry, J.—In the case of McCabe, Administrator of 
Catharine O. Long, v. Lewis, Public Administrator in charge 
of the estate of Maynard, ante, p. 296, we held that Lewis 
was not legally in charge of said estate, trom which it fol- 
lows that as such administrator he cannot maintain an ac- 
tion. The judgment in his favor affirmed by the court of 
appeals is reversed. Hoven and Ray, JJ., concur; SHEr- 
woop, C. J.,.and Norton, J. dissent. 


Suerwoop, C. J., DissentiIne.—A point which is com- 
mon to the case of MeCabe v. Lewis, and the present one, 
the right of the public administrator to take charge of 
the estate of Maynard, has been discussed in my dissent- 
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ing opinion in the former case, and will not be further con- 
sidered. And the same remark applies to the right of the 
public administrator to institute this suit, as that was inci- 
dentally passed upon in discussing the other point. Be- 
sides, the defendant in a suit brought by a public adminis- 
trator cannot require him to show that the facts exist which 
authorize him to administer. Wetzell v. Waters, 18 Mo. 396. 
And, moreover, if the right of the public administrator to 
take charge of an estate be granted, it can but logically 
follow that he may take such steps and institute such pro- 
ceedings of whatsoever name and nature as will make his 
administration effectual. So we pass tothe controlling 
questions which this record presents. The circuit court 
upon preliminary hearing found the charges of the petition 
that Catharine O. Long, administratrix of the estate of 
Maynard, fraudulently concealed and converted to her own 
use personalty belonging to said estate, and subsequently 
brought such personalty with her to St. Louis. An inter- 
locutory judgment to this effect was entered, and the 
matter placed in the hands of a referee to ascertain the 
amount and value of the assets, property and effects of the 
estate of Maynard thus fraudulently withheld from admin- 
istration by said Catharine, and by her converted to her 
own use. The referee performed the duty imposed upon 
him by the circuit court, and his report was approved. 
We discover nothing in the finding of fact, of either court 
or referee, which are not supported by the testimony con- 
tained in this record. And it is altogether de hors this case 
whether a divorce had or had not been obtained by May- 
nard. The relation of wife no more than that of mistress 
or concubine would confer the authority to embezzle and 
secrete the property and effects of Maynard after his de. 
cease, and fraudulently withhold them from administra- 
tion. So far as concerns the final settlement made by the 
administratrix in New Orleans, and the conclusive nature 
of such settlement, it is a full answer thereto to say: that 
the facts in this case show that such final settlement is not 
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conclusive, because obtained by fraud. When fraud in 
obtaining a judgment is made to appear, the estoppel of 
the judgment vanishes. Callahan v. Griswold, 9 Mo. 784; 
Edgell v. Sigerson, 20 Mo. 494; Ward v. Quinlivin, 57 Mo. 
425; Freeman on Judgments, §§ 250, 491, 591, and cases 
cited. So that the rights and subject matter involved in 
the present controversy in consequence of the fraud prac- 
ticed have never, either in point of law or point of fact, 
passed zm rem judicatam. 

As to the other points I concur in the conclusions 
reached by the court of appeals, and am in favor of aflirm- 
ing the judgment. 

For these reasons I must dissent from the conclusion 
reached by a majority of my associates. Norton, J., con- 


curs with me. 





Brooks v. BLAcKWELL, Appellant. . 


1. Evidence. It is error to admit evidence upon a matter not put in 

issue by the pleadings. 

Mechanic’s Lien: rracrice. It is error for the court to establish 

a mechanic’s lien without a finding by the jury that the plaintiff is 

entitled to the lien. 

Appeal from Jasper Circuit Court—Hon. JoszpH CRAVENS, 
Judge. 


ro 


REVERSED. 
Clark Craycroft and M. G. McGregor for appellant. 


T. J. Howell for respondent. 


Hoven, J.—This is a suit to enforce a mechanic’s lien 
for labor performed by the plaintiff, under a contract with 
the defendant for the erection of a brick house in the town 
of Joplin. The defendant pleaded that the plaintiff failed 
to construet said house according to the terms of his con- 
tract, and that the work was so unskillfully performed that 
one of the walls had to be taken down and re-built by him 
at a cost of $1,300, for which sum, and other damages set 
forth m his answer, he prayed judgment over against the 
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plaintiff, and also denied the facts set forth by the plaintiff 
as entitling him to a hen. The plaintiff traversed the 
affirmative allegations in the defendant’s answer. Certain 
mortgagees of the property sought to be charged, were 
made defendants, but as they have not appealed it will be 
unnecessary to notice the pleadings filed by them. Judg- 
ment was rendered for the plaintiff for $340, and a me- 
chanic’s lien for the same established by the court. 

The judgment of the circuit court must be reversed. 
The plaintiff was improperly allowed to introduce testi- 
mony tending to show that the defendant Blackwell as- 
sumed control and direction of the work, and that the de- 
fect alleged therein was the result of such control and 
direction, and was not occasioned by any fault, negligence 
or unskillfulness on the part of the plaintiff. No such 
issue was made by the pleadings. 

Besides, there was no finding by the jury that the 
plaintiff was entitled to a lien, nor were the issues relating 
thereto submitted by the court to the jury. Willams v. 
Porter, 51 Mo. 441; Hall v. Johnson, 57 Mo. 521. Judg- 
ment reversed and cause remanded. All concur. 





Davis, Appellant, v. Kine. 


1. Partnership: supcment. A judgment in favor of a firm is not 
void because entered in the name of the firm instead of the indi- 
viduals composing the firm. 

2. Sheriff’s Deed: must roLLOW THE EXEcUTION. If asheriff’s deed 
conforms to the execution, in reciting the names of the parties and 
the dates and amounts of the judgment, it is sufficient in that par- 
ticular, and if there is a variance between the execution and judg- 
ment, and the variance is such as to make the execution erroneous 
only and not void, the deed will pass the title of the execution 
debtor. 

: VARIANCES AS TO NAMES. Certain variances between the 

execution and the judgment in respect to the names of parties; 

Heid, not to make the execution void. 

: VARIANOES AS TO DATES. Two executions and a sheriff s 
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deed thereon recited judgments of the year 1875, while the judg- 
ment rolls showed that they were rendered in 1876. There being 
other evidence to show that the executions were in fact issued on 
these judgments; Held, that this variance was but a clerical mis- 
prision and would not invalidate the execution. 


Appeal from Henry Circuit Court.—Hon. F. P. Wrieut, 
Judge. 


REVERSED. 
M. A. Fyke and Land § Sparks for appellant. 
B. G@. Boone for respondent. 


Hoven, J.—This is a suit to set aside a conveyance of 
real estate made by the defendant Kline, and alleged to be 
in fraud of creditors. The plaintiff is a purchaser at exe- 
cution sale, under two judgments against said Kline. The 
questions presented for determination arise upon the 
sheriff’s deed to the plaintiff. The deed recites that on 
the 17th day of February, 1875, judgment was rendered 
against Kline, in favor of Brockmeyer & Rankin, for the 
sum of $179.75, and that on the 24th day of February, 
1875, another judgment was rendered against Kline, in 
favor of Ossing & Harig, for the sum of $200, and that 
upon said judgments executions were issued in favor of 
the parties recovering the same on the 6th day of March, 
1876, under which the property in question was sold to 
the plaintiff in this suit. The plaintiff offered in evidence 
in support of the deed, a transcript of a judgment in favor 
of Brookmire & Rankin, rendered on the 17th day of Feb- 
ruary, 1876, and an execution issued on the 6th day of 
March, 1876, which recites a judgment in favor of Brook- 
mire & Rankin, and against Kline, rendered on the 17th 
day of February, 1875. Plaintiff also offered in evidence 
the transcript of a judgment in favor of Ossig & Herig, 
rendered on the 24th day of February, 1876, and an execu- 
tion issued March 6th, 1876, which recites a judgment in 
favor of Ossig & Herig, and against Kline, rendered on 
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the 24th day of February, 1875. The circuit court held 
the deed to be invalid, and the plaintiff has appealed. 

It is contended for the defendant that both of the 
judgments recited in the deed are void, for the reason that 
each was rendered in the firm name, and not in the names 
of the individuals composing the firm, and that the deed, 
therefore, conveys no title. It was expressly decided in 
Fowler § Wild v. Williams, 62 Mo. 403, that judgments ren- 
dered in favor of a firm, by the firm name, are not void. 
This decision seems to have been overlooked by counsel. 

It is also contended for the defendant, that the deed is 
invalid, because it fails to correctly recite the dates of the 
judgments. In Wilhite v. Wilhite, 53 Mo. 71, it was held 
that the essential recitals required by the statute are “ the 
names of the parties to the execution, the date when issued, 
the date of the judgment, the description of the property, 
and the time, place and manner of sale.” It will be seen 
that the deed recites the names of the parties to the exe- 
cutions with sufficient accuracy, the substitution in the 
deed of the name “ Brockmeyer” for “ Brookmire” not 
being a material variance, and it also correctly states the 
dates when the executions were issued. The deed also 
recites the dates of the judgments as recited in the exe- 
cution, and the amounts thereof; but, as has been seen, 
the dates of the judgments as recited in the executions, do 
not conform to the dates of the judgments as shown by the 
judgment roll. 

We are of opinion that the deed properly followed the 
recitals in the execution, and what was said in Wilhite v. 
Wilhite, supra, must be read in connection with the statute, 
in order to be properly construed. Section 2392 of the 
Revised Statutes, which has been in force since the revision 
of 1835, provides that: “The officer who shall sell any 
real estate, or lease of lands and tenements for more than 
three years, shall make to the purchaser a deed, to be paid 
for by the purchaser, reciting the names of the parties to 
the execution, the date when issued, the date of the judg- 
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ment, order or decree, and other particulars, as recited in 
the execution; also a description of the property, the time, 
place and manner of the sale; which recital shall be re- 
ceived as evidence of the facts therein stated.” The officer 
making sale of property under execution is not furnished 
with a copy of the judgment and is not required to inspect 
the judgment roll, in order to ascertain whether the recitals 
in the execution as to the names of the parties and the 
date and amount of the judgment are correct. That is 
the duty of the clerk when he issues the execution. As 
the officer making the sale has only the execution under 
which he acts, before him, when he comes to make a deed 
for property sold in pursuance of such execution, the stat- 
ute very properly requires him to recite the names of the 
parties to the execution and the date and amount of the 
judgment, as recited in the execution. If the deed con- 
forms to the execution, it is sufficient in that particular, 
and if there should be a variance between the execution 
and the judgment, and the variance is such as to make the 
execution erroneous only and not void, the deed will pass 
the title of the execution debtor. 

It is not denied in this case, that the executions recited 
in the deed, were in fact issued on the judgments offered 
in evidence. Indeed, a part of the brief of the respondent 
proceeds upon the theory that they were. In such cases, 
the courts have generally disregarded variances not only 
in the names of the parties, but also in the date and the 
amount of the judgments. Ellis v. Jones, 51 Mo. 180; 
Freeman on Executions, § 43, and cases cited in notes 2, 
3 and 4. . 

Here the amounts of the judgments and the title of 
the court by which they were rendered are correctly stated 
in the executions; the months and the days thereof, on 
which the judgments were rendered, are correctly stated, 
but the year is not, and there is a marked variance between 
the names of the plaintiffs in one of the executions, and 
the names of the plaintifts in the judgment under which 
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it was issued. We should hesitate to hold that this vari- 
ance would render the execution void. 

The mistake as to the year in which the judgments 
were rendered, is clearly a clerical misprision, and as the 
executions are otherwise connected with the judgments 
ottered in evidence, this mistake will not invalidate them. 
Stewart v. Severance, 43 Mo. 322. 

We are of opinion that the executions were amenda- 
ble, and, therefore, not void. 

As the circuit court erred in holding the deed in ques- 
tion to be invalid, its judgment will be reversed and the 
cause remanded. The other judges concur, except Nor- 
TON, J., who is absent. 





AppLesy V. Brock et al., Appellants. 


1. Proceedings to Contesta Will: wricut or EviIpENcE. The pro- 
ceeding under the statute to contest the validity of a will being a 
proceeding at law. this court will not go into the question of the 
weight of evidence. 

> EVIDENCE OF TESTAMENTARY CAPACITY: PRACTICE. Where 

non-expert witnesses gave their opinions as to the capacity of a tes- 

tator to make a will, without objection and without being required 
to state the ground of their opinions; Held, that the fact that they 
were not shown to have had any correct understanding of the true 

criterion of testamentary capacity, constituted no objection to a 

finding and judgment based upon their testimony. 

: : NON-EXPERT WITNEssxS. The opinions of non-ex- 
pert witnesses as to testamentary capacity must not be founded 
upon the testimony of other witnesses, nor upon hearsay or a hy- 
pothetical case, but upon their own observation. 

4. : : PRESUMPTION IN FAVOR OF ACTION OF TRIAL COURT. 
In a proceeding to contest a will tried by the court below without a 
jury, the weight of evidence (according to the record) appeared to 
be in favor of the testamentary capacity of the deceased, according 
to the standard established by this court, but the court below hav- 
ing found that the testator had not testamentary capacity ; Held, 
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that in the absence of any declarations of law showing what rule 
was adoptedby that court in determining the question, 1t would be 
presumed that it adopted the true rule. 


Appeal from Carroll Circuit Court.—Hon. E. J. Broappvs, 
Judge. 


AFFIRMED. 
Chas. A. Winslow for appellant. 
Hale & Eads for respondent. 


Hoven, J.—This is a proceeding, under the statute, to 
contest the valiulity of the will of Joel Brock, deceased. 
An issue was framed as required by the statute, which was 
by agreement submitted to the court sitting as a jury, the 
trial of which resulted in a finding and judgment against 
the validity of the will. 

It has been several times decided by this court that 
proceedings under the statute to contest the validity of a 
1. procegpines to Will, are proceedings at law. Lyne v. Mar- 
conTthtoferi. Cu8, 1 Mo. 410; Trotters v. Winchester, 1 Mo. 
ome 414; Swain v. Gilbert, 3 Mo. 347; Young v. 
Ridenbaugh, 67 Mo. 574. As no exceptions were taken to 
the admission or rejection of testimony, and no instruc- 
tions were given or refused in the case before us, the only 
question left for our consideration is whether there is any 
testimony to support the finding. 

Testimony was introduced by the plaintiffs for the 
purpose of showing that the will was the result of undue 
influence, exercised over the mind of the testator, by some 
of the beneficiaries, and also for the purpose of showing 
that the testator did not have sufficient mental capacity to 
make a will. 

The will in question was executed on the 18th day of 
January, 1875, and the testator died in the April following, 
aged seventy-seven years. The evidence oftered to estab- 














316 SUPREME COURT OF MISSOURI, 





Appleby v. Brock. 





lish undue influence, tended to show that a son of the tes. 
tator, who was one of the beneficiaries of the will, fre- 
quently transacted business for his father, in consequence 
of the physical infirmities of the latter, and was occasion- 
ally consulted by him, and had some influence over him, 
but it does not tend to show that his influence was an undue 
influence, or that the will in question was the result of un- 
due influence on the part of any one. 

As to the mental capacity of the testator to make a 
will the testimony is admitted to be conflicting. The 
P -evidence Weight of evidence is undoubtedly in favor 
capacity prac, Of the mental capacity of the testator, ac- 
_ cording to the standard established by this 
court in the case of Brinkman v. Rueggesick, 71 Mo. 553. 
Several witnesses, however, testified that the testator did 
not have sufficient mental capacity to make a will. One 
said he was suffering too much from January Ist, 1875, 
until his death, to transact any kind of business. Another 





said, referring to the will, he was not capable of transact- 
ing business of that kind. Another, that he did not have 
sufficient mind to make a will. And a fourth said, “Old 
man had no mind at all; he was just sitting there.” <A 
physician who saw him a few days after the execution of 
the will said, he “ considered him mentally debilitated ; he 
might have been capable of transacting ordinary business 
affairs.” An old friend who had known him intimately 
for seventeen or eighteen years, testified that he called to 
see him, on the evening of the day on which the will was 
executed, that his condition that evening was worse, that 
he was suffering intense pain and did not recognize him, 
when he, the witness, went up to him. This witness fur- 
ther stated that he thought “ he was not capable of trans- 
acting business on the evening the will was made,” and 
that he was not able to manage his affairs after that time. 

The appellants contend that the opinions of these wit- 
nesses are not shown to be based on any correct under- 
standing of the true criterion of mental capacity to make 
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a will, and that not being qualified as experts, their opin- 
ions are insufficient to support the finding of a want of 
testamentary capacity in the deceased. No objection was 
made to the introduction in evidence of the opinions of the 
witnesses, nor were they required by appellants, as they 
might have been, to state the grounds of their belief. 
Besides, it does appear that, with one exception, the 
witnesses who testified to a want of testamentary capacity, 
3. -:———: had adequate opportunity of observing and 
non-expert wit- , 2 
nesses. judging of the mental capacity of the de- 
ceased. Attesting witnesses have always been permitted 
to express an opinion as to the sanity of the testator, on 
the ground that the law has made it their duty to inspect 
the testator’s capacity, and the law presumes they did ob- 
serve and judge of it, while other witnesses were by some 
authorities, permitted to speak only as to facts. But as 
was well observed by Gaston, J.,in Clary v. Clary, 2 Iredell 
78: “If observation presumed, be a sufficient ground for 
receiving in evidence the judgment of a witness supposed 
to be thereupon formed, it is not readily conceivable that 
actual observation is an insufficient ground to warrant re- 
spect for the judgment of a witness, in fact formed upon 
it.” And in that case it was held that a non-professional 
witness is not to be restricted toa recital of facts from 
which the jury may draw an inference of sanity or insan- 
ity, but he may give his opinion as to the sanity of a party 
as the result of his own observations. The doctrine of this 
case received the approval of this court at an early day, 
in Baldwin v. State, 12 Mo. 223, and has been re-announced 
in Crowe v. Peters, 63 Mo. 434, and Moore v. Moore, 67 Mo. 
192. And the same rule obtains in other states. In Dun- 
ham s Appeal, 27 Conn. 192, it is said: “The judgment of 
a witness founded on actual observation, of the capacity, 
disposition, temper, character, peculiarities of habit, form, 
features or handwriting of others, is different from, and 
more than a mere opinion of an expert. It approaches to 
knowledge, and in fact 1s knowledge, so far as the imper- 
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fection of human nature will permit knowledge of these 
things to be acquired, and such knowledge is proper evi- 
dence for the jury.” In Cram v. Cram, 33 Vt. 15, it was 
held that when a person’s mental condition or capacity is 
in question, the opinion of a non-professional witness in 
relation thereto, derived from personal observation of, and 
conversation with, such person, is admissible in evidence 
in connection with the facts upon which the opinion 1s 
based. The same rule was announced in Dennis v. Weekes, 
51 Ga. 24. In Pidcock v. Potter, 68 Pa. St. 342, it is stated 
that it has always been the rule in Pennsylvania to permit 
a non-professional witness to state his opinion as to the 
sanity or insanity of the testator, after stating the facts 
upon which his opinion is founded. In Hardy v. Merrill, 
56 N. H. 227, it was held, after a most elaborate and ex- 
haustive review of all the cases, that non-professional wit- 
nesses, who are not subscribing witnesses to a will, may 
testify to their opinions in regard to the sanity of the tes- 
tator, when founded upon their knowledge and observation 
of the testator’s appearance and conduct; and earlier cases 
in that state holding a contrary doctrine were overruled. 

The opinion of the non-expert witness must not be 
founded upon the testimony of other witnesses, nor upon 
hearsay, nor upon a hypothetical case, but it must be 
founded upon his own observations; and the opinion of 
an intelligent witness having adequate opportunity of ob- 
serving and judging, is the best testimony which can be 
adduced: for no mere description of the acts, or words, or 
tone of voice, or glance of the eye, or general expression 
of the face, or manner or bearing of a person whose men- 
tal condition is in question, can convey to the jury the 
same impressions or indications of insanity or mental de- 
bility, which they will create in the mind of a competent 
observer. 

In the case before us, the opinions of the witnesses, 
that the deceased was not competent to make a will, and 
that he was not competent to transact any kind of busi- 
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“ness, was evidently based upon what they regarded as a 
disqualifying imbecility of mind resulting from sickness 
and extreme age. And it can make no difference in this 
case, that it does not appear, that the degree of mental 
weakness which in the opinion of the witnesses incapaci- 
tated the deceased to make a will conformed to the stand- 
urd fixed by this court. 

In the absence of any declarations of law showing 
what rule was adopted by the trial court in determining 
_.__.. the capacity of the testator to make a will 

resumpticjionat it must be presumed that the court adopted 
a the true rule for its own guidance, and the 
belief of the witnesses, of whose general intelligence and 
capacity to form an opinion on the subject, the trial court, 
having them before it, was much better qualified to judge 
than we are, taken in connection with the age and bodily 
infirmities of the testator, and other circumstances in evi- 
dence, were certainly sufficient to warrant the court in 
finding that the testator did not have mind enough to 
make a lawful disposition of his property by will. Al- 
though from the testimony in this record we might have 
reached a different conclusion from that arrived at by the 
circuit court, yet, as we cannot pass upon the weight of 
evidence, the judgment must beaffirmed. The other judges 
concur, except Ray, J., who did not sit, having been of 
counsel, 








4. 








Tue Strate v. PHeEps, Appellant. 


Murder. An instruction that if the defendant maliciously shot and 
killed deceased with a rifle, the law presumes the killing to be 
murder in the second degree unless it is shown to have been justi- 
fiable on the ground of seli-defense or within some other degree of 
homicide, Held, error. 
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Appeal from Osage Circuit Court.—Hon. A. J. Sray, Judge. 






REVERSED. 























Belch § Silver for appellant. 
D. H. McIntyre, Attorney General, for the State. 


Per CurtaM.—The defendant was indicted for murder 
in the first degree for the killing of one William Jett, and 
was convicted of murder in the second degree. The court 
instructed the jury that if the defendant maliciously shot 
and killed Wm. Jett on the 7th day of February, 1873, 
with a rifle-gun, the law presumes such killing to be mur- 
der in the second degree, unless it appears from the evidence 
such killing was justifiable on the ground of self-defense, 
or within some other degree of homicide. ‘This instruc- 
tion is not in harmony with the decisions of this court in 
State v. Curtis, 70 Mo. 594; State v. Harris, 73 Mo. 287, and 
State v. Robinson, 73 Mo. 306, and the judgment of the cir- 
cuit court will, therefore, be reversed and the cause re- 
manded. 








ine State v. McLAvuGasiin, Appellant. 


Under the present statute a defendant in a criminal case testifying in 
his own behalf, can be cross-examined only as to those matters re- 
ferred to by him in his examination in chief. 


Appeal from Jackson Criminal Court.—Hon. H. P. Wuire, 
Judge. 


REVERSED. 


G. A. C. Rochester and C. J. Bower for appellant. 
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D. H. McIntyre, Attorney General, for the State. 


Per CurtaM.—The judgment in this case is reversed 
and the cause remanded, for error committed in allowing 
the prosecuting attorney to cross-examine defendant as to 
matters and crimes not testified to by him in his testimony 
in chief. R. 8. 1879, § 1918; State v. McGraw, 74 Mo. 
573. Other alleged errors are not passed upon. 


BrepWeLL Vv. Tne Loan & INvEstMENT Company, Appellant. 


Justices’ Courts: surispicTion. A justice of the peace has no juris- 
diction of an action’ for a breach of covenant of warranty of title to 
real estate. 


Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


REVERSED. 
M. Campbell tor appellant. 
David Ellison for respondent. 


Henry, J.—This suit originated in a justice’s court, 
and is for the recovery of damages for an alleged breach 
of warranty of title to a lot or parcel of land conveyed by 
appellant to respondent. Plaintiff had judgment in the 
justice’s court, and again in the law and equity court of 
Jackson county, to which the case was appealed, and the 
defendant has appealed from the latter judgment to this 
court. 

The statute, section 2837, Revised Statutes, expressly 
declares that: ‘No justice of the peace shall have juris- 


diction to hear or try any action where the title to any 
21-76 
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lands or tenements shall come in question and be in issue.” 
This suit is for an alleged breach of the warranty of title. 
If there has been no breach of that warranty, plaintiff can- 
not maintain his action. If there has been a breach of that 
warranty, and the suit is based upon that breach, how can 
it be said, that the title to the land does not come in ques- 
tion. The title, to the extent of the adverse claim, whether 
such claim be of a fee or of a less estate, necessarily comes 
in question. All concurring, the judgment is reversed. 











Tue Strate, Appellant, v. BREGARD. 


1, Pleading, Criminal: keerinc nAwpy HovsE. An indictment for 
keeping a bawdy house is well enough if it follows the language 
of the statute. 

2. . Where a statute uses disjunctive language in defining an 
offense, an indictment under it may be drawn in the conjunctive. 





Appeal from Jackson Criminal Court.—Hon. H. P. Warts, 
Judge. 


REVERSED. 
D. H. McIntyre, Attorney General, for the State 


Tichenor § Warner for respondent. 


SHERwoopD, J.—The indictment charged that defendant 
on, etc., at, etc., “did unlawfully set up and keep a com- 
mon bawdy house.” The indictment is well enough, since 
it follows the language of the statute on which it is bot- 
tomed. R. 8. 1879, p. 270, § 1550. 

The only particular in which the precise language 
of the statute is not followed, is in the substitution of the 
word and for the word or; but this 1s proper as recently 
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decided by this court. State v. Pittman, ante, p. 56. The 
authorities cited by the State fully sustain the validity of 
the indictment. Therefore, judgment reversed and cause 
remanded. All concur. 





Tue State v. HuGHes, Appellant. 


Pleading, Criminal: Larceny. The description of the property need 
not be as particular in an indictment for an attempt to commit a 
‘arceny as in one for an accomplished larceny. 


Appeal from Lafayette Criminal Court.—Hon. J. E. Ryanp, 
Judge. 


AFFIRMED. 
Wm. Young and Wm. B. Wilson for appellant. 
D. H. McIntyre, Attorney General, for the State. 


Henry, J.—The defendant was indicted in the criminal 
court of Lafayette county for an attempt to commit a lar- 
ceny, which was alleged in the indictment as follows: 
“That Oliver Hughes on the 25th day of June, 1882, at, 
etc., did unlawfully and feloniously attempt to steal, take 
and carry away in and from the dwelling house of one 
James McLean there situate, $5 in money, of the value of 
$5, and divers other goods, chattels and valuable things of 
the value of $100,” ete. A motion to quash the indictment 
was overruled, and on atrial defendant was found guilty 
as charged, and sentenced to imprisonment in the peniten- 
tiary for a term of three years, and from the judgment he 
has prosecuted this appeal. 

The only question before us relates to the sufficiency 
of the indictment, counsel for defendant contending that 
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there is not a sufficiently specific description of the goods 
which, it is alleged, defendant attempted to steal, and that 
the description should be as particular in an indictment for 
an attempt to steal, as in one for an accomplished larceny. 
The authorities are the other way, and the position of de- 
fendant’s counsel is tersely answered by Pollock, C. B., in 
Reg. v. Johnson, Leigh & C. 489, in which he says: “Where 
there is only an attempt, it is not always possible to say 
what property the would-be thief meant to steal.” Bishop 
on Crim. Proc., § 87; Comm. v. McDonald, 5 Cush, 365; 
People v. Ah Ye, 81 Cal. 451. All concurring, the judg- 
ment is affirmed. 





Scuutte v. Tue Sr. Louis, Iron Mountain & SoutTHErRN 
Rattway Company, Appellant. 


1. Railroads: acTIon FoR KILLING stock. A statement filed in a 
justice’s court in an action against a railroad company for killing 
stock, to be sufficient under the 48rd section of the Railroad Law, 
must aver that the killing did not occur within the limits of an in- 
corporated town. 

2. Practice in Supreme Court: amMEeNDMeENTs. In an action insti- 
tuted before a justice of the peace, a judgment for the plaintiff be- 
ing held to be erroneous because of a defect in the statement ; 
Held, further, that as a proper amendment could be made in the 
circuit court, the case should be remanded to that court and not be 
dismissed. 


Appeal from Madison Circuit Court.—Hon. J. HW. Nicnotson, 
Judge. 


REVERSED. 


T. J. Portis and Smith § Krauthoff for appellant 
E. D. Anthony and W. N. Nalle for respondent. 
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Norton, J.—This was a suit instituted before a justice 
of the peace to recover damages under the 43rd section of 
Railroad Law, (Wag. Stat., p. 310.) for stock injured and 
killed by defendant’s locomotive. Upon trial in the circuit 
court of Madison county, where the case had been taken 
by appeal, plaintiff had judgment, from which defendant 
has appealed. 

On the trial defendant objected to the introduction of 
any evidence on the ground that the statement did not 
set forth a cause of action. This objection was overruled 
and this action assigned for error. In the case of Rowland 
v. St. Lous, Iron Mountain & Southern R’y Co., 73 Mo. 619, 
it was held that a statement, to be sufficient under the said 
48rd section, must aver that the stock were not killed 
within the limits of an incorporated town. Testing the 
sufficiency of the statement in this case by the above rule, 
the judgment must be reversed because of the lack of 
such an averment in the statement. 

Inasmuch as it was held in the same case that when it 
is evident that the statement filed before the justice in 
an action against a railroad company, for killing stock, is 
intended to be brought under the 43rd section of the Rail- 
road Law, any insufficiency in the statement may be 
amended after the case has reached the circuit court, the 
cause will also be remanded, when the statement may be 
amended so as to conform to the rule laid down in the 
above case, as well as in the case of Butes v. St. Louis, Iron 
Mountain § Southern Ry Co., 74 Mo. 60. Judgment re- 
versed and cause remanded, in which all concur. 
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Tue State v. McGrynis, Appellant. 


1. Murder: DELIBERATION: INSTRUCTIONS, HARMLESS ERROR IN. An 
instruction in a murder case defining the word deliberately to mean, 
“done in a cool state of the blood—that is, not in a heated state of 
the blood caused by lawful provocation; Held, error; but the 
record in the case disclosing no evidence of provocation either by 
words or acts of the deceased, or of the existence of such passion 
on the part of defendant as would mitigate the homicide; Held, 
that the error was immaterial. 

2. Witnesses. Instructions as to credibility approved. 

: CROSS-EXAMINATION OF THE ACCUSED. When the defendant, 
in a criminal case, testifies in his own behalf, the jury, in weighing 
his testimony, have a right to take into consideration his interest 1n 
the result. 

4. Venue in Criminal Cases. While it is necessary in criminal 
cases to prove the venue as laid in the indictment, it is not neces- 
sary that the evidence should be direct, express or positive. Cir- 
cumstantial evidence may be sufficient. 





Appeal from Howell Circuit Court——Hon. J. R. Woopsipe, 
Judge. 


AFFIRMED. 


Smith § Krauthoff and N. H. Livingston for appellant. 


D. H. McIntyre, Attorney General, for the State. 


Norton, J.—Defendant was indicted in the circuit 
court of Howell county, for murder in the first degree for 
killing his wife Sarah McGinnis on the 21st day of May, 
1882. He was tried and convicted, and brings the case to 
this court by appeal, and seeks a reversal of the judgment 
on the alleged grounds, among others to be hereafter no- 
ticed, that the court erred in giving the second, fourth and 
fifth instructions for the State. 

It is insisted that the court erred in the second in- 
struction defining deliberately to mean, “done in a cool 
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l. murper: delip. State of the blood—that is, not in a heated 
flee, pantruc: state of the blood caused by lawful provoca- 
maouians tion.” The definition thus given is not in 
harmony with the ruling of this court in the cases of State 
v. Lewis, 74 Mo. 222; State v. Talbott, 73 Mo. 347, and State 
v. Ellis, 74 Mo. 207. In the last of these cases, where the 
same error here complained of was committed, it was held 
not to be reversible error, because there was no evidence 
tending to show any provocation or the existence of pas- 
sion on the part of defendant which excluded deliberation 
and mitigated the homicide. So in the present case, aftcr 
an examination of the record, and finding no evidence 
tending to show provocation, either by the words or acts 
of deceased, or the existence of such passion on the part 
of defendant as would mitigate the homicide, the error com- 
plained of must be in this case, as it was in that, held to 
be an immaterial one. 

It is also insisted that the court erred in giving in- 
structions four and five, which are as follows: 

4. That although the defendant may have proven 
that Mary Fitzpatrick’s reputation for chastity is bad, yet 
the jury should not exclude her testimony on that account 
if her testimony is corroborated by other witnesses or other 
facts and circumstances. 

5. That the defendant has a right to be a witness in 
his own behalf, yet in weighing his evidence and the weight 
to be given thereto, they have a right to take into consid- 
eration the interest that he has at stake in this case. 

The fourth instruction, when taken in connection with 
the sixth given for the State, in which the jury are tol 
2. WITNESSES. that they are the sole judges of the credi- 
bility of witnesses and weight of testimony, and if they 
believe that any witness has willfully sworn falsely to any 
material fact in the case, they should disregard said testi- 
mony and were at liberty to disregard all the evidence of 
such witness; and when it is considered also in connection 
with the eighth instruction given for defendant, in which 
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the jury are told that the fact that the reputation of any 
witness for chastity and virtue was bad, might be taken 
into consideration by them in weighing the testimony and 
arriving at the credibility of such witness, the law of the 
case was fairly given to the jury. 

The fifth instruction was fully warranted by the cases 
8. —— : cross-ex- of State vr. Maguire, 69 Mo. 197, and State v. 

accused. Zorn, 71 Mo. 415. 

It is also objected that there was no evidence that the 
homicide was committed in Howell county. While it is nec- 
4. venve i crim. ©988ry in criminal cases to prove the venue as 
mas Gaaee. laid in the indictment, it is not necessary that 
the evidence should be direct, express and positive ; but it is 
sufficient if the cireumstances in evidence tend satisfac- 
torily to the conclusion that the crime was committed in 
the county alleged in the indictment. State v. West, 69 Mo. 
404; State v. Burns, 48 Mo. 438. The law required the 
circuit court to be held at the county seat of Howell 
county, and the record in the case before us shows that it 
was held at the town of West Plains, and defendant put 
upon his trial. It also shows that the court and jury visited 
the scene of the homicide and took the testimony of Mrs. 
Hensley, who testified among other things as follows: “I 
lived in this room at the time of the homicide; at five 
o’clock, or about sun-down, the homicide occurred in this 
room.” This, we think, was sufficient to authorize the jury 
to find that the homicide was committed at the place al- 
leged. It is certainly sufficient under the authority of 
State v. Burns, supra, where thé indictment alleged that the 
homicide was committed in St. Louis county. The court 
was held in the city of St. Louis and the only evi- 
dence as to venue was that the homicide was committed in 
Mullanphy street, and no express statement any where 
made that said street was either in the county or city of 
St. Louis. This was held to be sufficient. Judgment at- 
firmed, in which all concur. 
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McNamara et al., Plaintiffs in Error, v. SLAVENs. 


Injuries Resulting in Death: action UNDER sTATUTE: “ FAILS TO 
sur.’ Under the statute, (R. S., #2 2121, 2122, 2123,) the action for 
injuries resulting in death may be brought, Ist, “ By the husband 
or wife of the deceased ; or, 2nd, If there be no husband or wife, 
or if he or she fails to sue within six months after such death, then 
by the minor child or children of the deceased.” M. being killed 
through the alleged negligence of the defendant, his widow brought 
an action against defendant, which action she voluntarily dismissed. 
The minor children after the expiration of six months from the 
death of their father commenced another action. Held, this action 
would not lie, asthe wife had not “ failed tosue”’ within the statute. 


Error to Jackson Special Law and Equity Court.—LTlon. R. 
E. Cowan, Judge. 


AFFIRMED. 


Amos H. Kagy for plaintiffs in error. 


By dismissing her action, the widow and all others 
were placed in the same condition that they would have 
been had no action been brought. Shepard v. St. Louis, 
Tron Mountain & Southern R’y Co., 3 Mo. App. 550, is not 
an authority in this case. There the case was dismissed 
because the plaintiff failed to appear and prosecute. She 
went out of court involuntarily, while in the case at bar the 
plaintiff went out of court of herown motion. There the 
wife saw fit to pursue her remedy to its final termination, 
while here she saw fit to abandon it to her children. 


L. C. Slavens for defendant in error, cited Shepard v. 
St. Louis, Iron Mountain § Southern k’y Co., 3 Mo. App. 
550. 


Henry, J.—This is a suit by which plaintiffs seek to 
recover $5,000 under sections 2121, 2122 and 2123 of the 
Revised Statutes, for the death of their father, occasioned, 
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it is alleged, by the negligence of the defendant, of whom 
he was an employe. 

Within six months after their father’s death, their 
mother, his widow, instituted her suit in the special law 
and equity court of Jackson county, based upon said sec- 
tions, upon the same cause of action, and on a trial thereof, 
after the evidence was closed on both sides, she dismissed 
said suit, and has since commenced no other suit to recover 
on said cause of action. In the case at bar, at the close of 
plaintiffs’ testimony, defendant asked an instruction in the 
nature of a demurrer to the evidence, which was given by 
the court, and from the judgment thereon this appeal was 
taken. 

Section 2121 provides, after giving the right of action 
for the death of a passenger on a train of cars, or steam- 
boat, ete., that: “The corporation, individual or individ- 
uals, shall forfeit and pay for every person or passenger 80 
dying, the sum of $5,000, which may be sued and recov- 
ered. ist, By the husband or wife of the deceased ; or, 
2nd, If there be no husband or wife, or he or she fails to 
sue within six months after such death, then by the minor 
child or children of the deceased.” Section 2122 provides 
that: ‘“ Whenever the death of a person shall be caused 
by a wrongful act, neglect or default of another, and the 
act, neglect or default is such as would, if death had not 
ensued, have entitled the party injured to maintain an ac- 
tion and recover damages in respect thereof, then, and in 
every such case, the person who, or the corporation which, 
would have been liable if death had not ensued, shall be 
liable to an action for damages notwithstanding the death 
of the person injured.” Section 2123 provides that: “All 
damages accruing under the last preceding section shall be 
sued for and recovered by the same parties, and in the same 

manner and as provided in section 2121, except that the 
jury may award as damages a less amount than $5,000.” 

Neither the husband, nor wife, nor children, had at 
common law, an action for the death of the husband, or 
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wife, or parent, under the circumstances mentioned in sec- 
tions 2121 and 2122. It is a cause of action created by 
the statute, and no one can sue unless he bring himself 
within its terms. It is not a joint right of action in the 
husband or wife and the children. The statute gives the 
surviving husband or wife six months within which to 
elect to appropriate the cause of action, the election to be 
made by the institution of a suit. If the surviving hus- 
band or wife sue within six months, that is an exercise of 
the option given by the statute. Heorshe then has as 
absolute control of the cause of action as of any common 
law right of action he or she may have, and may compro- 
mise, release or otherwise settle the matter in controversy 
with the defendant. By dismissing her suit the widow 
did not lose her right of action, nor did such dismissal 
operate to transfer it to the children, but at any time within 
the six months she might have instituted another suit. 

Nothing in the foregoing sections warrants any other 

construction. By the commencement of the suit by the 
mother, within six months after the death of the father, 
the right of the children to sue was forever taken away. 
Section 2121 does not authorize the children to sue if the 
father or mother fail to sue and recover. It declares that 
the forfeiture may be sued for and recovered by the chil- 
dren if the father or mother fail to sue within six months. 
Their right to maintain the action depends upon the failure 
of the father or mother to sue, not upon his or her failure 
to sue and recover. If he or she should sue and the ver- 
dict and judgment should be adverse to the plaintiff, it 
will not be contended that the children could then main- 
tain an action. 

The evident meaning of the section is that one of the 
two classes of persons named, shall have the right of ac- 
tion, and if the first named sue within the time prescribed, 
that isan absolute appropriation of the right by that party, 
and becomes a vested right, subsisting for the period pre- 
scribed as a limitation to the action. This seems to have 
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been the view taken of that section by the St. Louis court 
of appeals, in Shepard v. St. Louis, Iron Mountain & South- 
ern R’y Co., 3 Mo. App. 550. All concurring, the judg- 
ment is affirmed. 








GaRESCHE V. THE PresrpeNT, Directors axp Faculty oF 
Sr. Vincent’s CoL.ece, Appellants. 


1. Practice in Supreme Court: ERRONEOUS INsTRUCTIONS. A judg- 
ment should not be reversed for error in instructions given for re- 
spondent when precisely the same instructions are given for appel- 
lant. 

2. Evidence. If there is danger that evidence properly admitted for 
one purpose may be used by the jury, in making up their verdict, 
for another and improper purpose, the court should be asked to 
instruct them as to its proper use. If this is not done, and the ap- 
pellate court cannot see that they have made a mis-use of it, and 
there is other evidence sufficient to sustain the verdict, the judg- 
ment will not be reversed because of the possible error. 


Appeal from Cape Girardeau Court of Common Pleas.—Hon. 
Hamitton G. Witson, Judge. 
AFFIRMED. 


This was a suit for the value of professional services 
rendered by the plaintiff, as attorney, to the defendants, in 
certain suits brought against them by one Dougherty, 
The first suit was brought to set aside and annul certain 
deeds conveying the site of defendants’ college, the site of 
a Catholic church and a farm near the town of Cape Girar- 
deau. When plaintiff, who resided in St. Louis, was em- 
ployed to defend this suit, he reserved the right to have 
local counsel if necessary; but wishing to save the defend- 
ants unnecessary expense, and believing at that time that 
it would not be necessary, he did not request the employ- 
ment of any one. At the return term, the plaintiff was 
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sick with small-pox and could not attend. The term lasted 
two weeks, and on the day before the beginning thereof, the 
defendants were informed by Dougherty’s counsel of plaint- 
iff’s inability to be present. No one appearing for the 
defendants, and no answer having been filed, a judgment 
by default was entered, which was at the same term made 
final. Upon learning this fact, on the day before that on 
which the court adjourned, the defendants employed an 
attorney at Cape Girardeau to look after the case, who; 
when on his way to Jackson where the court was in ses- 
sion, met Dougherty’s attorney, who informed him that an 
interlocutory decree had been rendered, but that it would 
be set aside at the next term, and he, thinking it unneces- 
sary to go to Jackson, thereupon returned home. Having 
obtained a final decree in the suits to set aside the deeds, 
Dougherty then instituted an action of ejectment against 
the defendants to recover possession of the property de- 
scribed in said deeds. The plaintiff attended the succeed- 
ing term of court, had both the final and interlocutory 
decrees set aside, obtained leave to plead, and filed a de- 
murrer to the petition, which was sustained, and final judg- 
ment entered thereon. From this judgment Dougherty 
appealed to this court, where the sole question decided was 
as to the right of the circuit court to set aside the final 
judgment at a term subsequent to that at which it was ren- 
dered. 53 Mo. 579. 

There was testimony tending to show that in conse- 
quence of the plaintiff’s sickness, an engagement was 
entered into by the attorney of Dougherty to continue the 
ease, and that he so informed the defendants. Mr. Brown, 
the attorney, swears that he told the defendants to employ 
counsel and that he never entered into any agreement to 
continue the cause. Testimony of professional men was 
introduced by both parties as to the value of the services 
rendered, based upon hypothetical statements of the facts 
made by them respectively. All the correspondence be- 
tween the plaintiff and Father O’Keefe, who represents the 
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defendants, relating to the litigation, was also introduced. 

The defense set up in the answer was, that the greater 
portion of the services rendered by the plaintiff became 
necessary by reason of the default and final judgment ren- 
dered thereon, in consequence of his negligence. 

There was a verdict and judgment for the plaintiff, 
from which defendants appealed to this court, alleging as 
errors the action of the court in permitting plaintiff to 
read certain letters in evidence, and in giving certain in- 
structions prayed by plaintiff. This court sustained both 
of these objections to the judgment, and ordered the same 
to be remanded; but upon motion of respondent a re-hear- 
ing was granted. 


Houck & Ranney for appellants. 
A, J. P. Garesche pro se. 


Hoven, C. J.—A re-hearing was granted in this cause 
for the reason that it was brought to the attention of the 
L. practice in sv- COUrt that the printed abstract on which our 
eee eles. Opinion was founded, was incorrect, and that 
— it appeared from the record in the cause that 
precisely the same instructions which were complained of 
by the appellant and were condemned in our opinion, were 
also given at the request of the appellant. 

In our original opinion reversing the judgment of the 
common pleas court, we also stated that: “ The necessary 
2 EVIDENC™, correspondence between the plaintiff and 
Father O’Keefe, in regard to the preparation and progress 
of the cause was itself a part of the labor in the cause, but 
the statements of the plaintiff therein contained as to the 
services rendered by him were inadmissible to prove either 
the extent or value of such services.” As the judgment 
was reversed because of the supposed error in giving 1n- 
structions, this statement was made chiefly as a direction 
to the lower court in 1e-trying the cause, and without any 
comparison of the statements contaiued in these letters 
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with the other testimony in the cause. From an examina- 
tion of the manuseript record it appears that much of the 
objectionable matter contained in the letters properly ap- 
pears in other parts of the record, and the substance thereof 
was included in a hypothetical statement on which the tes- 
timony of “ professional men ” as to the value of plaintifi’s 
services was based. 

The letter of the plaintiff’s son, commented upon in 
the argument at the re-hearing, was properly in evidence 
for the purpose of showing a demand. 

Besides, as these letters were properly in evidence for 
one purpose, the defendant should have asked an instruc- 
tion from the court limiting the uses to which they should 
be put by the jury in making up their verdict. ‘This was 
not done, and as we cannot see that the jury were misled 
by anything contained in these letters which were properly 
before them, and as there is abundant testimony outside of 
these letters to sustain the verdict of the jury, we will 
affirm the judgment of the common pleas court. 

The other judges concur, except Judge SHERwoop, not 
sitting. 





ITauprn v. Tue City of Kansas, Appellunt. 


Municipal Corporation: NEGuiceNnce. The plaintiff, a woman, while 
walking slowly and carefully in the night on a sidewalk in the City 
of Kansas, slipped and fell into a gully close to the walk, of which 
she knew nothing, but which had existed for several years. Held, 
that the city was liable. 


Hon. 





Appeal from Jackson Special Law and Equity Court. 
R. E. Cowan, Judge. 


AFFIRMED. 


D. S. Twitchell tor appellant. 
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Tichenor & Warner for respondent. 


Norton, J.—This suit is for the recovery of damages 
alleged to have been sustained by plaintiff, Mary Halpin, 
by reason of the negligence of the defendant in allowing 
a hole or gully of the depth of twenty-eight inches, to be 
and remain unguarded on the east side of the sidewalk on 
Washington street in the City of Kansas, into which hole 
or gully plaintiff, as alleged in the petition, without fault 
on her part, fell and was injured. Upon the trial of the 
cause plaintiff recovered judgment for $500, from which 
defendant has appealed. 

It appears from the record before us that the only 
exception saved during the progress of the entire trial, 
was to the action of the court in overruling defendant’s 
demurrer to the evidence introduced by plaintiffs to make 
out their case. Hence, it follows that the propriety of the 
action of the court in the above respect is the only ques- 
tion presented for determination. 

We are of the opinion that the demurrer to the evi- 
dence was properly overruled. 

The evidence tended to show that on the east side of 
the sidewalk along Washington street, and on the west 
side of said street, there was a hole or gully twenty-eight 
inches in depth, ordinary curbing and guttering being from 
twelve to fourteen inches; that there was no barrier, rail- 
ing or guard along the edge of said sidewalk to prevent 
persons from falling into said gutter; that said street and 
sidewalk were improved in 1871, that said gully extended 
the entire distance between two streets ; that it commenced 
to form in 1871, and grew until plaintiff was injured by 
falling into it; that for four years there had been a dan- 
gerous rut on west side of Washington street near Sixth, 
and that it was in a dangerous condition at the time of 
the trial. The evidence of plaintiff was that she was walk- 

ing slowly and carefully in the night-time on said side- 
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walk, knew nothing of the condition of the street, slipped 











bo 


and fell into said gutter and received the injuries com- 
plained of. 


The court was fully warranted in overruling the de- 


murrer to the evidence, and it being suflicient to sustain 
the verdict rendered, the judgment is affirmed, in which 
all concur. Barrett v. City of St. Joseph, 53 Mo. 290; Bu- 
esching v. St. Louis Gaslight Co., 73 Mo. 219. 





Tue State v. Martin, Plvintiff in Error. 


Burglary and Larceny: avTREFoIs convict. Burglary and lar- 
ceny, committed at the same time, are distinct offenses. A convic- 
tion of one is not a bar to a prosecution for the other. 


Degrees of Crime: DISTINCT OFFENSES: sTATUTE. Revised Stat- 
utes, section 1653, which provides “that if upon the trial of any 
person for any misdemeanor, it shall appear that the facts given in 
evidence, amount in law to a felony, such person by reason thereof 
shall not be entitled to be acquitted for such misdemeanor, and no 
person tried for such misdemeanor shall be liable afterward to be 
prosecuted for felony on the same facts unless the court shall think 
fit in its discretion to discharge the jury from giving any verdict 
upon such trial and to direct such person to be indicted for a felony, 
in which case such person may be dealt with in all respects as if he 
had not been put upon his trial for such misdemeanor,” relates only 
to offenses of which there are several degrees or grades, and not to 
an independent offense which may be disclosed by the evidence at 
the trial. 


Error to Jackson Criminal Court—Hon. Henry P. Wuite. 


Judge. 


AFFIRMED. 


M. Campbell for plaintiff in error. 
D. H. McIntyre, Attorney General, for tho State. 
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Burgiary and larceny are, at common law, and under 
the statute, distinct offenses. The conviction of petit lar- 
ceny was no bar to a subsequent prosecution for a burglary 
committed at the time of the larceny. Wilson v. State, 24 
Conn. 57. Evidence necessary to convict of the charge of 
petit larceny would not sustain the charge of burglary, of 
which defendant was convicted, and the plea of autrefois 
convict is not a good plea in bar. State v. Warner, 14 Ind. 
572, and note. Section 1301, Revised Statutes, provides 
that burglary and larceny may be charged in one count, or 
in separate counts of the same indictment. But it pro- 
vides a separate and additional penalty for the larceny, 
going to show that they are distinct offenses, and not 
merely an aggravated burglary. State v. Barker, 64 Mo. 
282; State v. Alexander, 56 Mo. 131; State v. Bruffey, 75 
Mo. 389. A plea in bar is bad if the offenses charged in 
the two indictments be perfectly distinct in point of law, 
however-closely connected in fact. Comm. v. Ruby, 12 Pick. 
496. Section 16538, Revised Statutes; has no application 
to the case. It is intended to apply to offenses consisting 
of different degrees, and not to evidence of an independent 
offense necessarily brought out in the trial of that charged. 


Norton, J.—The defendant was indicted at the No- 
vefaber term, 1881, in the Jackson county criminal court 
for burglary and larceny. The indictment contained but 
one count, which charged the commission of both burglary 
and larceny. 

The defendant, in addition to his plea of not guilty, 
also put in a special plea in bar averring therein that on 
1. BURGLARY AND the 17th day of October, 1881, J. W. Childs, 
fois convict. a justice of the peace within and for said 
county, issued his warrant for the arrest of defendant on 
a charge preferred for petit larceny; that he was arrested 
by virtue of said warrant, was tried and convicted of petit 
larceny of the same goods and chattels which he is charged 
with stealing in the said count of said indictment; that 
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on the trial before said Childs all the facts of the transac- 
tion on which the indictment is founded, were brought out 
in evidence, but that said Childs nevertheless proceeded to 
try defendant for petit larceny, of which he was convicted 
and punishment assessed. 

Upon the trial of the cause defendant was convicted 
of burglary, and his punishment assessed at five years’ im- 
prisonment in the penitentiary, the court having in effect 
instructed the jury that under the defendant’s plea of au- 
trefois convict they could not find defendant guilty of the 
larceny charged but might find him guilty of the burglary 
if they believed from the evidence that he committed it. 
From the judgment rendered defendant has prosecuted 
his writ of error, and the sole question presented by the 
record is whether the conviction of the defendant of petit 
larceny, as set forth in his special plea, was a bar to a sub- 
sequent prosecution for the burglary ? 

The solution of this question depends upon the fact 
as to whether the indictment charges but one or two dis- 
tinct and separate offenses. If the larceny charged, is 
law, in so combined with the burglary as to make the 
charge simply an aggravated burglary, the plea relied 
upon is an effectual bar to the prosecution. But if the said 
burglary and larceny are each distinct offenses, the plea, 
while good as to the larceny, is bad as to the burglary, as 
the plea of autrefois convict must allege and the proof 
must show that the offense for which the defendant was 
convicted is the offense alleged in the indictment. 62 Mo. 
592. That the burglary and larceny alleged to have been 
committed by defendant are separate offenses, has been de- 
cided by this court, in the case of State v. Alexander, 56 
Mo. 131, where defendant was in the same count charged 
with burglary in the first degree and also with larceny. 
He was convicted of burglary in the second degree and 
also of larceny. The judgment was affirmed as to larc®ny 
but reversed as to the burglary on the sole ground that 
defendant was convicted of burglary in the second degree, 
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while the indictment charged burglary in the first degree, 
They were thus treated as separate offenses. Soin the 
case of the State v. Barker, 64 Mo. 283, where the indict- 
ment contained one count charging defendant with burg- 
lary and larceny, it was held that the court properly in- 
structed the jury that they might find defendant guilty of 
the larceny and acquit him of the burglary. It necessarily 
follows from the ruling in said cases, that the two offenses 
are distinct, for if they constituted but one offense, an 
acquittal of the burglary would also be an acquittal of the 
larceny, and vice versa. 

This conclusion is not, however, left to logical deduc- 
tion, as in the case of Stale v. Bruffey, 75 Mo. 389, it was 
expressly held that “ Burglary and larceny are two distinct 
and independent offenses. The Revised Statutes, section 
1301, permits a prosecution for both in the same count, or 
in separate counts, but nowhere intimates that the two 
may be regarded as one offense. On the contrary, provision 
is made in the same section for a separate assessment of 
punishment for each of the two crimes.” The case last 
cited and that in 62 Mo. 592, fully sustain the action of 


’ the trial court in holding that the plea in bar, while good 


as to Jarceny, was bad as to the burglary. 

In the case of Wilson v. State, 24 Conn. 57, after an 
exhaustive examination of the question, it was held that 
the conviction of a person for petit larceny committed at 
the same time a burglary was committed, was not a bar to 
a subsequent prosecution for the burglary. And in ease 
of Comm. v. Ruby, 12 Pick. 496, it was held that a plea in 
bar is bad if the offenses charged in the two indictments be 
perfectly distinct in point of law, however closely they 
may be eonnected in point of fact. 

It is claimed by counsel that the plea in bar was ef- 
fegtual as to both offenses under section 1653, Revised Stat- 
2 prorees or utes, which provides, “ that if upon the trial 
CRIME: distinct a : 
offense: statute. of any person for any misdemeanor it shall 
appear that the facts given in evidence, amount in law to a 
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felony, such person by reason thereof shall not be entitled 
to be acquitted of such misdemeanor ; and no person tried 
tor such misdemeanor shall be liable afterward to be prose- 
cuted for felony on the same facts, unless the court shall 
think fit in its discretion to discharge the jury from giving 
any verdict upon such trial, and to direct such person to 
be indicted for a felony, in which case such person may be 
dealt with in all respects as if he had not been put upon 
his trial for such misdemeanor.” 

This section has no reference to an independent offense 
which may be disclosed by the evidence relating to the 
misdemeanor charged, and for which a party is on trial, but 
has application to that class of offenses, of which there are 
different degrees or grades, and of which grades or degrees 
the misdemeanor charged is one. The present case affords 
an illustration of its meaning. There are two grades of 
larceny, one grand and the other petit larceny, one a felony 
and the other a misdemeanor. Defendant wastried by the 
justice on a charge of petit larceny, the evidence adduced 
in support of the charge showed that the larceny being 
committed at the same time a burglary was committed, 
was grand larceny, and, therefore, a felony. The justice 
might, under the statute, have discharged the jury and 
bound the defendant over to answer an indictment to be 
preferred for the higher offense. This he did not do, but 
tried and sentenced him for the misdemeanor, and thereby 
exempted him from further prosecution for the higher 
grade of larceny charged by the indictment. Judgment 
affirmed, all concurring. 
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Henry v. Hve, Appellant. 


Wife’s Sale of Husband’s Personalty: miTIGATION OF DAMAGES. 
In an action to recover exemplary damages for killing plaintiff’s 
cow, the court excluded evidence of a sale of the cow to defendant 
by plaintiff’s wife; Held, error; Ist, Because there was evidence 
that plaintiff ratified the sale; 2nd, Because, if defendant believed 
he had acquired ownership by purchase from the wife it was a cir- 
cumstance in mitigation of damages. 


Appeal from Jefferson Circuit Court —Hon. L. F. Dinnrna, 
Judge. 


REVERSED. 
Williams & Green for appellant. 
Dinning & Byrns for respondent. 


Henry, J.—Plaintiff sued in a justice’s court, to re- 
cover damages for the alleged unlawful and wrongful kill- 
ing of his cow by the defendant. He obtained judgment 
before the justice, and again in the circuit court of Jeffer- 
son county, and defendant has appealed to this court. 

On the trial in the circuit court it was proved that 
defendant killed the cow and sold her at his butcher’s shop 
for beef. In his own behalf he testified that he purchased 
the cow of plaintiff's wife, in October, 1876, and that one 
Cutlett kept her for him that winter in his stock-field with 
other cattle, within one-half mile of plaintiff’s residence. 
It appears from the evidence that plaintiff made no inquiry 
or search for his cow until in the winter of 1876, and in 
the following spring learned from defendant that he had 
killed her. Plaintiff in his testimony denied that his wife 
sold or was authorized to sell the cow. Defendant offered 
to prove by one Straub, that plaintiff ’s wife sold the cow 
to the defendant, but the court refused to admit the evi- 
dence. 

Whether the plaintiff’s wife was authorized to sell the 
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cow or not, is wholly immaterial, if, after the sale by her, 
her husband ratified it; and such ratification may be ex- 
pressly made, or may be inferred from circumstances proved. 
Without determining whether the circumstances relied 
upon here are sufficient to establish a ratification or not, 
it 1s sufficient to say, that they tended to prove plaintiff’s 
knowledge and approval of the sale, and were a sufficient 
foundation for the introduction of evidence that Mrs. 
Henry sold the cow to the defendant. Defendant had been 
permitted to testify to that fact, but that he had done so, 
was not sufficient ground for excluding the testimony of 
a disinterested witness to the same fact. 

The evidence was admissible for another reason. 
Plaintiff sought to recover exemplary or vindictive dam- 
ages against defendant, and instructions on that subject 
were given by the court, at plaintiff’s instance; and that 
defendant killed the cow as his own, believing that he had 
acquired the ownership by purchase from the wife, the 
jury might properly have considered as a mitigating cir- 
cumstance. 

We have discovered no error in instructions given, 
and none in the refusal of any asked. For the error above 
indicated, all concurring, the judgment is reversed and the 
cause remanded. 





TuRNER Vv. BAKER et al., Appellants. 
Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


Ejectment. The case will be found fully reported in 
64 Mo. 218. 














SUPREME COURT OF MISSOURI, 


McCarthy v. McGinnis. 





























Nathaniel Holmes and Britton A. Hill for appellants. 
Glover & Shepley for respondent. 


SuERwoop, J.—This case is here for the third time. 

42 Mo. 13; 64 Mo.218. We adhere to the conclusions we 

* reached and announced when this cause was here on ap- 

peal the last time. The principles there announced have 

been followed by the trial court, as well as by the St. Louis 

court of appeals, and we affirm the judgment. All con- 
cur. 





McCarty v. McGuyuts, Appellant. 


Failure to incorporate the motion for new trial in the bill of excep- 
tions prevents inquiry in this court into anything which occurred 
during the progress of the trial, and which is necessary to be pre- 
served in the bill of exceptions, equally as much in cases in equity 
as at law. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


The defendant, McGinnis, having recovered of the 
plaintiffs a certain lot in ejectment, the plaintifts brought 
this suit under the statute, (R. S., § 2259,) to recover the 
value of improvements made on the lot in good faith, and 
also to enjoin the defendant from taking possession under 
his judgment in ejectment until the value of the improve- 
ments should be ascertained. Plaintiffs had judgment in 
the circuit court and in the court of appeals. 





James Carr and Martin § Lackland for appellant. 


T. J. Rowe for respondents. 
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SuHERwoop, J.—It is conceded that the motion fora 
new trial is not incorporated in the bill of exceptions 
This is a fatal defect, so far as concerns anything which 
occurred during the progress of the trial and necessary to 
be preserved in the bill of exceptions. And our statute 
regarding practice in civil cases recognizes no distinction 
in this regard between proceedings of an equitable nature 
and those which seek the enforcement of some right strictly 
legal. Wedo not feel authorized to make a distinction 
in this regard which the legislature have not made, and 
thus engraft upon the statute an unwarranted exception, 
Discovering no error in the record proper, we affirm the 
judgment. All concur. 





Witson et al., Appellants, v. Haxsy. 


Practice. Where the record does not show that exception was taken 
to the action of the trial court in overruling the motions for new 
trial and in arrest of judgment, and no error appears in the record 
proper, the judgment will be affirmed. 


Appeal from Adair Circuit Court.—Hon. ANDREW ELLIson, 
Judge. 


AFFIRMED. 
J. R. Musick for appellants. 
P. F. Greenwood for respondent. 


Norton, J.—The record in this case does not show 
that any exception was taken either to the action of the 
trial court in overruling plaintiffs’ motion for a new trial 
or motion in arrest of judgment, and no error appearing 
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in the record proper, under the authority of the following 
cases the judgment must be and is hereby affirmed. City 
of St. Joseph v. Ensworth, 65 Mo. 628; Case v. Fogg, 46 
Mo. 44; Harrison v. Bartlett, 51 Mo. 170; Dougherty v. 
Whitehead, 31 Mo. 255. <All concur. 





Tue State, Appellant, v. PERSINGER. 


Constitutional Law: TITLE OF ACT: DISTURBING THE PEACE. The act 
of 1868 in relation to disturbances of the peace, made it an offense 
to disturb the peace of ‘‘any neighborhood, or of any family, or of 
any school assembled for the purpose of instruction.” Acts 1868, 
p. 3. An amendatory act passed in 1870 entitled “An act to change 
the penalty for disturbances of the peace,” not only changed the 
penalty, but made the offense to consist in the disturbing of the 
peace of “‘any person or neighborhood, or of any family, or of any 
school assembled for the purpose of instruction.’’ Acts 1870, p. 46. 
Held, that in so far as the latter act undertook to make it an offense 
to disturb the peace of any person it was unconstitutional, that mat- 
ter not being expressed in the title. 


Appeal from Daviess Circuit Court.—Hon. 8. A. Ricnarpson, 
Judge. 


AFFIRMED. 


D. H. McIntyre, Attorney General, for the State. 
No brief for respondent. 


Norton, J.—This case is before us on the appeal of 
the State from the action of the circuit court in quashing 
the indictment on defendant’s motion. The indictment is 
founded on section 1, Laws 1870, page 46, and charges in 
substance that defendant disturbed the peace of Leonard 
Salmon, Jasper N. Bailey and divers other persons by loud 
and unusual noise, ete. The defendant filed motion to 
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quash the indictment on the ground that the said act of 
1870 was unconstitutional in so far as it attempted to make 
the disturbance of the peace of a person or persons an of- 
fense. We are of the opinion that the motion to quash 
was properly sustained for the reason that the said act was 
entitled “An act to change the penalty for disturbances of 
the peace.” This title only authorized the passage of an 
act changing the penalty for such disturbances of the peace 
as were then by law declared punishable. The said act of 
1870, while 1t changed the punishment for such offenses, 
went further and undertook to amend the act of 1868 by 
so changing it, as to make it an offense for one person to 
disturb the peage of another person. While the title of 
the act porta, Aa one subject, namely, a change of the 
penalty for disturbing the peace, the body of the act not 
only included that subject, but also another, viz: amend- 
ing the law so as to make that a disturbance of the peace 
under the act of 1870, which was not an offense under the 
act of 1868. It therefore follows, that as the act of 1870 
embraced two subjects, one of which was not expressed in 
its title, it is violative of the 32nd section, article 4 of the 
Constitution of 1865, and void as to so much thereof as is 
not expressed in the title. We have been cited to the case 
of the State v. Chambers, 70 Mo. 625, as sustaining the act 
in question, but this case stands upon a different footing, 
as will be seen by reference to the case cited. Judgment 
affirmed. All concur. 
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Tue State v. Emery, Appellant. 


Criminal Law: EVIDENCE OF ANOTHER ASSAULT. Where a prisoner 
charged with assault to kill an officer denied that at the time of the 
assault he knew of the official character of the person assaulted; 
Held, that for the purpose of contradicting this statement and of 
showing the aggravated character of the assault, evidence was prop- 
erly admitted of a difficulty in which defendant was engaged with 
another person shortly before and which was quelled by the officer. 
: HARMLESS ERROR IN APMITTING EVIDENCE. A judgment 
ought not to be reversed for the admission of improper evidence 
where the guilt of defendant is otherwise made so clear that the 
court cannot say that he was prejudiced. 
: REMARKS OF PROSECUTING ATTORNEY. Not every random or 
hasty remark of the prosecuting attorney shogd be made ground 
for reversing the judgment. 

Certain remarks of that officer in this case; Held, not to call for 
reversal. 
: GENERAL VERDICT oF GuILTy. If the jury return a general 
verdict of guilty in a criminal case, it will be presumed, nothing to 
the contrary appearing, that they failed to agree on the punishment 
to be inflicted, and so, under the statute, left that to the determina- 
tion of the court. 











Appeal from Randolph Circuit Court.—Hon. G. H. Burck- 


HARTT, Judge. 


AFFIRMED. 


This was an indictment for assault with intent to kill 


one Bass, a special policeman. The assault took place in 
Matthews’ saloon in the city of Moberly. Against the 
defendant’s objection, the State was permitted to show that 
an hour previous to the assault the defendant had had a 
difficulty at the same place with another person and that 
Bass had interfered and quelled the disturbance. 


Hollis § Wiley for appellant. 
D. H. McIntyre, Attorney General, for the State. 


Suerwoop, J.—The defendant was indicted for assault 
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with intent to kill, and on trial had, was convicted, and 
his punishment assessed at five years in the penitentiary. 


I. 


The instructions as well on the part of the State as on 
the part of the defendant, presented the law of the case 
very fairly to the jury. No point appears to be made in 
this court in reference to the instructions. 


{I. 


The defendant was not cross-examined by the prose- 
cuting attorney, consequently the position of the defend- 
ant’s counsel respecting a matter not found in the record, 
will not be discussed. 





IIT. 


Evidence was admissible to show that the defendant 
was engaged in a prior difficulty in Matthews’ saloon, with 
a stranger on the same evening, that the felonious assault 
in question was committed; and this for the purpose of 
showing that defendant knew the official character of Bass, 
thereby showing the aggravated character of the assault 
subsequently made upon him. Defendant in his examina- 
tion in chief denied that he knew that Bass was a police- 
man, or that he saw his star. The testimony was, there- 
fore, competent as contradicting that of the defendant in 
this important particular, and thus affording a basis for 
assessing a heavier punishment. Atany rate the admission 
of the testimony ought not to reverse the judgment, be- 
cause the testimony of the defendant’s guilt is otherwise 
so clear that we cannot say that he was prejudiced thereby. 
State v. Jennings, 18 Mo. 485; State v. Patterson, 73 Mo. 695. 


IV. 


Nor do we discover any ground for reversing the judg- 
ment because of the concluding remarks of the prosecut- 
ing attorney. If every random or hasty remark of such 
an official, made in the heat of debate, is to be tortured into 
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a reason for reversing a judgment of conviction, few such 
judgments would stand, and few punishments be inflicted. 
Besides, the prosecuting attorney in telling the jury that 
if “you find the defendant not guilty we have no appeal, 
and your verdict ends the case so far as the State is con- 
cerned,” was simply telling the jury the truth; what each 
juror doubtless knew before the statement wasmade. Hasit 
come to this, that the truth is to be assigned for error in 
this court ? 

And the prosecuting attorney simply stated the law 
when he told the jury that “if you find him guilty and 
cannot agree as to the term of punishment you ought to 
inflict, you can return into court this general verdict of 
guilty, and his honor, the judge, will fix the punishment.” 
R. 8. 1879, § 1930; Fooxe v. State, 7 Mo. 502. 

By returning a general verdict of guilty, it will be 
presumed, nothing to the contrary appearing, that the jury 
failed to agree on the punishment to be inflicted, and so, 
under the statute, left the quantum of that to the court. 

Therefore, judgment affirmed. All concur; Henry, 
J., in the result. 





State v. TurRNER, Appellant. 


1. Criminal Evidence: Testimony OFf PRISONER : CROSS-EXAMINAT-ON, 
A defendant in a criminal case testifying in his own behalf, can be 
cross-examined only as to matters of which he testified in chief. 
See State v. McLaughlin, ante, p. 320 

: EVIDENCE OF OTHER OFFENSES. It is error upon a criminal 

trial to permit the State to give evidence of other and distinct of- 

fenses committed upon other persons at other times and places. 





Appeal from Randolph Circuit Court.—Hon. G. H. Burcx- 
HARTT, Judge. 


REVERSED. 
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O. T. Rouse for appellant. 


D. H. McIntyre, Attorney General, and A. H. Waller, 
for the State. ‘ 


Ray, J.—The judgment of the circuit court, in this 
cause, is reversed and the cause remanded for error com- 
mitted in allowing the State’s attorney to cross-examine 
the defendant as to matters and crimes not testified to by 
him, in his examination in chief. R.8S. 1879, § 1918; State 
v. McGraw, 74 Mo. 578; State v. McLaughlin, ante, p. 320 
The case of the State v. Porter, 75 Mo. 171, is also decisive 
of this case. This defendant and the said Porter were 
jointly indicted for the same offense. A severance was 
had, separate trials took place, resulting in convictions in 
both eases. The case of Porter was first tried, while that 
of defendant was continued to a subsequent term, when he 
also was convicted upon testimony, in all respects substan- 
tially the same. Porter took an appeal to this court where 
the judgment of the circuit court was reversed and the 
cause remanded, for the reason, that the State’s attorney 
was permitted to cross-examine the defendant in relation 
to matters not testified to by him in his examination in 
chief. This defendant having also appealed, the same 
questions are here presented that were considered and de- 
cided in the Porter case. 

In this case, as in the other, it also appears that on the 
trial and in rebuttal, the State’s attorney was permitted to 
prove, over the objections of the defendant, other and distinct 
offenses, committed upon other persons at other times and 
places. This also was error. 70 Mo. 289; 71 Mo. 419. 

For these reasons, as before stated, the judgment is 
reversed and the cause remanded. All concur. 
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Newton v. Cox et al., Appellants. 


1. A Bond is not Invalid as a statutory bond merely because it does 
not follow the exact words of the statute. 


2. The Objection that a Demand was not made on the executor 
before the issuance of execution against him, cannot be made in a 


proceeding on a scire facias against his sureties. 
. 


Appeal from Daviess Circuit Court.—Hon. 8. A. Ricnarpson, 
Judge. 


AFFIRMED. 


W. M. Rush, Jr., for appellants. 


The bond was not a statutory bond, for it lacked the 
most essential condition by omitting the words “ or order 
or decree of any court having jurisdiction.” But even if 
it were a valid statutory bond the scire facias should recite 
” that demand had been made upon the executor in order to 
authorize the execution against the executor. These juris- 
dictional facts being absent from the sci. fa. render it fatally 
deficient. 


Shanklin, Low & McDougal with Joshua F. Hicklin for 
respondents. 


Where statutes prescribe the form of official and other 
bonds and require that all bonds shall be taken in the form 
prescribed, it is held that such statutes are merely direc- 
tory, that bonds are valid statutory bonds although differ- 
ing in form from that prescribed, and that a substantial 
compliance is all that can be required. Holbrook v. Bent- 
ley, 82 Conn. 502; Boykin v. State, 50 Miss. 375; Lanier 
v. Irvine, 21 Minn. 447; State v. Findley, 10 Ohio 51; U.S. 
v. Hodson, 10 Wall. 895; Supervisors v. Van Campen, 3 
Wend. 48; Sehill v. Reisdorf, 88 Ill. 411; Cobb v. Common- 
wealth, 3 Mon. 391; Hoshaw v. Gullett, 53 Mo. 208, Graves 
v. McHugh, 58 Mo. 499; McEachron v. New Providence, 35 
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N. ti 528; Probate Court v. Strong, 27 Vt. 202; Flint v: 
Young, 70 Mo. 221. 


Henry, J.—This was a proceeding in the probate court 
of Daviess county on a sci. fa. against the sureties of 
James L. Davis, executor of the last will of Charles B. 
Williams, deceased. The sureties pleaded to the jurisdic- 
tion of the court, upon the ground that the bond is not a 
statutory bond, and, therefore, summary proceedings by 
sci. fa. would not lie. The judgment of the court was 
against them, and they appealed to the circuit court, where 
plaintiffs again obtained a judgment, from which defend- 
ants have appealed to this court. 

It is conceded, and there can be no question, that if 
the bond in suit is a statutory bond, the court had juris- 
diction. R.S., §$ 285, 236,252. But two questions are 
presented by this record for consideration, both arising on 
the plea to the jurisdiction: Ist, Is the bond a statutory 
bond? 2nd, Was it necessary to allege in the sci. fa. that 
demand was made upon the executor to satisfy judgment 
before the issuance of the execution against him? 

The condition of the bond prescribed by the statute 
is that the executor shail: “ Faithfully administer said 
estate, account for, pay and deliver all money and property 
of said estate, and perform all other things touching said 
administration required by law, or the order or decree of 
any court having jurisdiction.” The condition of the 
bond pursued the statute, except that the words, “ or the 
order or decree of any court having jurisdiction,” are 
omitted, and the words, “ touching such executorship,” are 
substituted for the words, “ touching said administration.” 

In the State to the use of Cameron v. Berry, 12 Mo. 877, 
it was held that: “ Where the bond merely fell short of 
the statutory enumeration, ia such a manner as to be more 
favorable to the party executing it, he could not be per- 
mitted to complain if, after it had answered all his pur 
poses, he was held liable to its penalties.” In Hoshaw v. 

23—76 
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Gullett, 53 Mo. 208, a forthcoming bond in an attachment 
suit, executed by defendant and his sureties, but not in 
exact, though substantial conformity, with the requirement 
of the statute, was held a good statutory bond. See also 
Flint v. Young, 70 Mo. 222. 

The bond in question embraces the obligation imposed 
by the omitted words. It obligates the executor to per- 
form all things required by law touching his executorship ; 
and the valid order or judgment of a court having juris- 
diction requiring him to pay a sum of money, or perform 
some other act, as executor, is a judicial ascertainment of 
his official duty in that’respect. So that whether sections 
18 and 19 of the administration act are applicable to an 
executor or not, the point in question must be ruled against 
the appellants. 

As to the other question, the 235th section, Revised 
Statutes, provides that “if any executor or administrator 
fail to pay any claim * * when demanded, the 
clerk of the court on application of such creditor, and 
being satisfied that such demand has been made, shall issue 
execution,” etc., against the executor or administrator. 
The sci. fa. here alleges the issuance of an execution and 
the proper time to raise the question of demand was on 
motion by the executor to quash the execution. We are 
of the opinion that it cannot be raised in this proceeding. 
We do not decide, however, that even a motion to quash 
the execution could be sustained on that ground, but leave 
that question as we find it. All concurring, the judgment 
is affirmed. 
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Tue State v. Apams, Plaintiff in Error. 


1, Infants: pearH penaty. Section 1666, Revised Statutes, exempts 
persons who commit crime under the age of eighteen years from 
imprisonment in the penitentiary, but not from the death penalty. 

2. Homicide: EvIDENCE OF CONDITIONAL THREATS. On a trial for 
homicide evidence of conditional threats made by the prisoner is 
admissible; and it may be no objection that they were made two 
months before the homicide. 

: CRIMINAL CAPACITY OF-INFANTS. An infant between the 

ages of seven and fourteen is presumed to be incapable of com- 

mitting crime, and the onus is on the State to prove his criminal 





capacity. 


Error to Morgan Circuit Court—Hoy. E. L. Epwarps, 
Judge. 


REVERSED. 


James A. Spurlock and A.W. Anthony for plaintiff in 


error. 
D. H. McIntyre, Attorney General, for the State 


Suerwoop, J.—The defendant, a negro boy, twelve 
years old at the time of the trial, October 21st, 1882, was 
indicted for murder in the first degree, having killed Henry 
Ostermann, about seventeen years old, by stabbing him 
with a pocket knife, August Ist of that year. 

Walton MeNair, a small boy, twelve years of age, was 
the only witness who saw the stabbing, and testified that 
he saw it occur on the hay field as follows: Henry and 
Tom were fussing. Tom called Henry a liar. Henry said 
if Tom called him a liar again he would knock him down 
with the pitchfork. Tom called Henry a liar again, and 
then Henry jumped out of tle wagon and took Tom by 
the arm and struck him over the head with the handle of 
his pitchfork. He had Tom by the arm and Tom had one 
hand in his pocket and pulled out the knife, open, and 
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reached up and stabbed Henry. After Henry was stabbed, 
Tom got loose and started to run; then Henry picked up 
a rock and knocked him down and then went and beat 
him with a pitchfork. Lev. Smith hallooed to him to quit. 
Then Henry quit and come back and said he was cut in- 
two, and went and laid down and died in a few minutes. 
The evidence shows that he was stabbed in the heart with 
the penknife of Mrs. Silvey, his mistress, the blade being 
about two inches and one-half long, and slender; also, 
that when Henry lay down, sick from the wound, Tom got 
water and poured it on his head trying to revive him. But 
when he died Tom started off and was traveling the main 
road to Tipton when he was arrested about a mile off, and 
brought back. After he was arrested he confessed the 
stabbing, but said he did it because Henry struck him with 
his pitchfork. 

The State proved by Frank Williams, a small boy, 
that he heard Tom say, if Henry did not quit fooling with 
him he would cut him with his knife, and he told Henry 
of it, and told him to quit fooling with him. Also, Wm. 
C. Silvey heard them fussing one morning at his barn, and 
told them to quit and not repeat it in the future. This 
was two months or more before the stabbing, and the evi- 
dence of it and the conditional threat were objected to by 
defendant’s counsel. 

The jury, under the instructions of the court, found 
defendant guilty of murder in the first degree, and he was 
sentenced accordingly. 


I, 


The State v. Barton, 71 Mo. 288, has settled that de- 
fendant is subject to the death penalty notwithstanding he 
is under the age of sixteen years. The statute is the same 
then as now, except the age now is eighteen, instead of, 
as formerly, sixteen years. R. S. 1879, § 1666. 
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IT. 


Under the ruling in Johnson’s case, ante, p. 121, con- 
ditional threats made by defendant were admissible. Nor 
was the competency of the threats affected by their nearness 
or remoteness. Keener v. State, 18 Ga. 194; State v. Ford, 
3 Strobh. (S. C.) 517; State v. Hout, 46 Conn. 330. 


III. 


We incline to the opinion that the instructions should 
have permitted the jury to have found the defendant guilty 
of aless grade of homicide than murder in the first degree, 
provided the circumstances to be presently noticed, were- 
such as would admit of his being found guilty of any of- 
fense. But notwithstanding that we say this, we do not 
say but that there were incidents in the evidence which, if 
defendant is to be treated as an adult, would justify an 
instruction for murder in the first degree, in addition to 
those for a lower grade of homicide. 

BY: 

And we think that the instructions as to self-defense, 
were very properly given. 

V. 

But we are very clearly of opinion that the court erred 
in its view of the law touching the age of defendant. We 
refer to the third and seventh iustructions given at the 
instance of the State. Those instructions virtually told 
the jury that defendant’s age should not affect the conclu- 
sion at which they should arrive, any more than if he had 
been of mature years. This is not the law. Between the 
ages of seven and of fourteen years, the law presumes the 
infant doliincapax. If the State would establish the infant 
to be doli capax, (for sometimes, malitia supplet aetatem,) 
the prima facie case of incapacity to commit crime mustebe 
overcome by *‘ evidence strong and clear beyond all doubt 
and contradiction.” 4 Black. Com., 24; Bishop Crim. 
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Law, §§ 284, 285, 285a; State v. Handly, 4 Harr. 566; 
Angelo v. People, 96 Ii]. 209. In such cases the onus is on 
the State. The evidence in the present case cannot be re- 
garded of the character indicated by Blackstone. Indeed, 
no effort seems to have been made at the trial to show the 
defendant possessed criminal capacity. And the instruc- 
tions mentioned were well calculated to lead the jury to 
infer that without evidence showing such criminal capacity, 
still they were justified in convicting defendant even of 
murder in the first degree. And if we treat the sixth in- 
struction asked by defendant as given, which is marked 
on the margin “ refused,” (Barbee v. Hereford, 48 Mo. 323,) 
this would not help the matter, as it teaches a different 
doctrine from those already mentioned respecting the ques- 
tion of age, and would only have been but too well calcu- 
lated to mislead the jury. Therefore judgment reversed 
and cause remanded. All concur. 








Tue City oF HaRRISsONVILLE V. PorteER et al., Appellants. 


1. Official Bond: oBLiGaTIoN CONFINED TO EXPRESS TERMS. Under 
the charter of the city of H. the marshal was required to give bond 
in a sum not exceeding $2,000 “ for the faithful performance of his 
duties as city marshal.” The marshal was also made ex-officio col- 
lector, and required to give such bond asthe city council should 
direct. A bond for the sum of $3,000, after reciting that one P. had 
been elected marshal of the city of H., provided that P. should dis- 
charge all the duties of said office and should pay over to the proper 
persons and the city of H. “all moneys and effects to them or her 


in anywise belonging or pertaining that may come into his hands.”’ | 


P. collected a large amount of city taxes which he failed to pay 
over. Held, that the sureties on this bond were not liable. 
2. The Obligations of Sureties are strictly construed, and the fact 
that the bond was for $1,000 in excess of the amount required of 
the marshal did not extend the liability of the sureties. 





os 
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Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


REVERSED. 


Comingo & Slover with Wooldridge § Daniel for appel- 
lants. 


The condition of the bond sued on is for the faithful 
performance by Porter of his duties “as marshal.” The 
obligation of sureties cannot be extended by implication. 
Blair v. Ins. Co., 10 Mo. 559; Nolley v. Callaway, 11 Mo. 
447; St. Louis v. Sickles, 52 Mo. 122; State v. Johnson, 55 
Mo. 80; State v. Dallas, 72 Mo. 331; State v. Boon, 44 
Mo. 254; Miller v. Stewart, 9 Wheat. 681; Board Supervis- 
ors v. Ehlers, 45 Wis. 281; People v. Moon, 3 Scam. 123 
Commonwealth v. Toms, 45 Pa. St. 408; State v. Corey, 16 
Ohio St. 17; Williams v. Morton, 88 Me. 52; U.S. v. Cush- 
man, 3 Sawyer 424; Leggett v. Humphreys, 21 How. 75; 
Smith v. U. S., 2 Wall. 235. 


kh. T. Railey and R. O. Boggess for respondent. 


Hoven, C. J.—This is a suit on the following bond: 

Know all men by these presents, that we, E. B. Por- 
ter, as principal, and D. M. McClintock, J. E. Jackson, T. 
D. Evans, John Angle and John T. Weathers, as securities, 
are held and firmly bound uuto the city of Harrmsonville, 
in the sum of $3,000, for the payment of which, we hereby 
bind ourselves, and our heirs, executors and administrators. 
Witness our hands and seals, this 9th day of May, 1877. 
The condition of the above bond is such, however, that 
whereas the said E. B. Porter was, on the Ist day of May, 
1877, duly elected to the office of marshal of the city of 
Harrisonville, in the State of Missouri, and has been duly 
commissioned: Now, therefore, if the said E. B. Porter 
shal! discharge all the duties of said office, according to 
the laws of the city and State, and shall faithfully and 
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punctually pay over to the proper persons and the said city 
of Harrisonville, all moneys and effects to them or her in 
anywise belonging or pertaining, that may come into his 
hands, and by his negligence as such official does not—then 
this obligation to be void; otherwise to remain in full force 
and effect. 

Said bond, after being duly signed and sealed, by said 
parties, was approved by the council, June 13th, 1877. 

By the 44th section of the charter of the city of Har- 
risonville, (Acts 1872, p. 873,) the marshal is required to 
give bond in a sum not exceeding $2,000, for the faithful 
discharge of his duties as city marshal. By the 45th sec- 
tion, the city marshal is made ex-officio collector of the 
revenue of said city, and is required “to give such bond, 
with penalty and security conditioned for the faithful per- 
formance of his duties in that respect, as the city council 
may direct.” It does not appear that Porter ever gave 
any bond as collector. 

The ordinance of said city, in force at the time of the 
execution of the bond sued on, and presumptively during 
lis term of office, required the marshal to collect all fines 
assessed by the mayor, and all costs accruing in the prose- 
cution of any suit, and immediately pay over such costs as 
may belong to other pargies, and at the end of each month 
to pay over to the city treasurer such amounts as he may 
have collected in warrants or money on account of fines 
and licenses. It appears from the record that the city tax 
book was turned over by the proper officer to the marshal, 
Porter, as er-officio collector, and that he collected a large 
amount of city taxes, for which, he failed to account; and 
judgment was rendered in this suit against him and the 
sureties in the bond sued on, for the amount of the taxes 
so collected and not paid over. 

Weare of opinion that the judgment should be re- 
versed. It is well settled that the obligations of sureties 
are to be strictly construed and their liabilities are not to 
be extended by implication. The conditions ot the bond 
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sued on plainly relate to duties imposed by ordinance upon 
the marshal as such, and not to his duties as collector. 
The bond does not, in any manner, refer to the fact that 
the principal therein was ex-officio collector, nor do the 
sureties directly, or even inferentially undertake to become 
responsible for his delinquencies as collector. The fact 
that the penalty of the bond is $1,000 in excess of the 
amount prescribed by the charter, cannot render the sure- 
ties liable for the acts of their principal in any other ca- 
pacity than that of marshal. Nor can the marshal himself 
be held liable on this bond for city taxes collected by him. 
The remedy against him is in a different form of action. 
The judgment will be reversed, The other judges concur. 





Tue State v. Harris, Appellant. 


1. “ Premeditation ” is a necessary element of the crime of murder 
in the second degree, and it is the duty of the court to define the 
term to the jury. 

2. Definition of “ Premeditation.” The correct meaning of ‘‘pre- 
meditation” is ‘‘ thought of beforehand for any length of time how- 
ever short.” An instruction, therefore, which defines the term as 
“thought of for any length of time however short,” is erroneous. 

3. Murder in Second Degree: presumption. A killing with a 
deadly weapon is not presumed murder in the second degree, un- 
less it is willful or intentional. 

4. Threats Communicated to Defendant. Ona trial for murder 
evidence of a threat made by the deceased and communicated to 
the defendant before the killing by a person since dead, is admissi- 
ble. 


Appeal from Macon Circuit Court.—Hon. ANDREW ELLISON, 
Judge. 


REVERSED. 
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Dysart § Mitchell for appellant. 


1. The omission of the word “beforehand” in the 
definition of premeditation, is fatal. Premeditation is an 
element of murder in the second degree, and the prisoner 
was entitled to have it properly defined. State v. Kotovsky, 
74 Mo. 247; State v. Curtis, 70 Mo. 594; State v. Sharp, 71 
Mo. 218; State v. Ellis, 74 Mo. 207. The definition given 
does not explain but obscures; it is the definition of a dif- 
ferent word. 

2. The testimony of the defendant in regard to the 
threat of the deceased was not hearsay. It was direct evi- 
dence liable to influence his conduct. 


D. H.WcIntyre, Attorney General, for the State. 


1. Leaving out the word “beforehand” could not 
have done the defendant any harm, and as applied to the 
case and understood by the jury, the meaning of the term 
remained the same, notwithstanding such omission. It 
refers to the act of killing, and means that it must be 
thought of beforehand—that is, before its commission. 
The jury could only have understood the instruction in 
this way, and if the act was thought of before committed, 
for any length of time, however short, it must have been 
thought of beforehand. 

2. The evidence of the threat comes within none of 
the exceptions to the rule excluding hearsay evidence which 
are (1) In matters of public and general interest. (2) Ques- 
tions of pedigree. (3) Of the exception with reference to 
ancient possession. (4) In the case of dying declarations. 
(5) In the case of declarations against interest by persons 
since deceased. (6) In the case of declarations of entrics 
made in the course of office or business. (7) In the case 
of testimony given on a former trial b, a witness since de- 
ceased. (8) In the case of an admission by a party to the 
suit, or by a partner or agent of a party. (9) In the case 


Sateen 
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of a confession by a prisoner. 1 Phillips’ Ev., (5 Am. Ed.) 
173,177. In the absence of any special provision of law, 
the practice as to the admission of evidence is the same in 
criminal as in civil cases. R. 8. 1879, § 1907. 


Norton, J.—The defendant was tried at the September 
term, 1881, of the Macon county circuit court, upon an 
indictment charging him with murder in the first degree 
in killing one Thomas Morgan, and was convicted of mur- 
der in the second degree, and his punishment assessed at 
twenty years in the penitentiary. From this judgment 
defendant has appealed to this court and seeks a reversal 
thereof for alleged errors committed by the court in in- 
structing the jury and in refusing to admit evidence offered 
by defendant. 

It is insisted that the first instruction is erroneous in 
this, that it defines the word “ premeditated ” thought of 
for any length of time however short. The above word 
has been invariably defined by this court “ thought of be- 
forehand for any length of time, however short.” The 
important and essential word in defining premeditation is 
omitted by the court in said instruction. Ever since the 
vase of State v. Wieners, 66 Mo. 20, was decided, it has been 
held that premeditation was a necessary element in mur- 
der of the second degree, and that there could be no mur- 
der of that degree unless the killing was premeditated. 
It therefore follows that it was the right of defendant to 
have the jury pass upon the question whether he killed 
the deceased premeditatedly. It also follows that to give 
the defendant the benefit of this right, and to enable the 
jury to pass upon the question, it was the duty of the court 
to correctly define the term. As this was not done, error 

yas committed depriving defendant of the enjoyment of 
said right and leaving the jury to grope in the dark. An 
erroneous definition is equivalent in law to no definition, 
especially so in a case involving the liberty of a citizen. 
The error thus committed necessarily leads to a reversal of 
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the judgment, as we are unwilling to say, under the facts 
in this case, that the error was a harmless one, and did not 
prejudice defendant. 

The tenth instruction, in which the jury are told that, 
“if they believe from all the evidence that the defendant, 
Thales H. Harris, killed Thomas Morgan with a shotgun 
loaded with gunpowder and leaden bullets, the law pre- 
sumes that the killing is murder in the second degree, un- 
less it appears from all the facts in the case that the killing 
was justifiable as set out in other instructions,” is, (under 
the authority of the case of State v. Wieners, supra, and 
State v. Robinson. 73 Mo. 208,) subject to the objection made 
to it, that it omits the word “ willfully” or “ intentionally ” 
before the word “killed,” used in the instruction. 

During the progress of the trial, defendant was placed 
on the stand as a witness, and was asked to “ state if at 
any time before the killing of Morgan, any one communi- 
cated a threat of Morgan to kill you. If so, state when it 
was and who communicated the threat.” Upon the objec- 
tion of the State’s attorney, the court refused to allow the 
witness to answer the question, and it is insisted that such 
action was erroneous. It appears that the person who 
communicated the threat was dead. 

The precise questi»n here presented was passed upon 
in the case of Carico v. Commonwealth, 7 Bush 124, and it 
was held that the accused had a right to prove that a per- 
son, then dead, had but a short time before the homicide, 
told him that the deceased had armed himself with a shot- 
gun, to kill him; that while it was not legal evidence of 
deceased having armed himself to kill the accused, it was 
competent to prove that accused had so heard, and may 
have had aright so to believe; and to that extent and for 
that purpose it was admissible. The same principle is an- 
nounced in the case of People v. Shea, 8 Cal. 538. <A sim- 
ilar question was presented in the case of State v. Lee, 65 
Mo. 165, and while it was not directly decided, the infer- 
ence deducible from it is, that the evidence was admissible. 
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So in section 101, Green. Evidence, the writer, in discussing 
hearsay evidence says: “ Where the question is whether 
the party acted prudently, wisely or in good faith, the in- 
formation on which he acted, whether true or false, is 
original and material evidence.” 

In the hght of these authorities the evidence offered 
was competent to show the fact that a threat was commu- 
nicated, but was not competent to prove that the threat 
communicated was in fact made. 

Judgment reversed and cause remanded, in which all 


eoncur., 





ScuaFer et al., Appellants, v. CAUSEY. 


Void Administrator's Deed: EQUITIES OF GRANTEE FOR RE-IMBURSE- 
MENT. If an administrator’s deed fails to pass title by reason of a 
defect in the proceedings on which it is founded, the heirs of the 
intestate will stiil not be permitted to recover the land without re- 
imbursing the purchaser for the purchase money and any taxes 
paid by him, with interest on hoth. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


This was an action of ejectment brought by plaintiffs 
as heirs of Ernest Koester. Defendants claimed title 
through a sale and conveyance made by Schulenberg as 
administrator of Koester, at which sale defendants’ an- 
cestor, Trusten Polk, purchased. In their answer defend- 
ants pleaded that it was believed that the administrator’s 
deed did not pass the title because the notice of the sale 
was published in a German newspaper, and the sale was 
approved at the term of court during which it was made; 
and then set forth that a small part only of the purchase 
price paid by their said ancestor had been used to pay debts 
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of the estate of said Koester; that the greater part had 
been paid over to his heirs, the present plaintiffs, (or rather 
to their guardians, for they were minors at the time,) and 
that the defendants and their said ancestor had ever since 
the said administration sale paid the taxes upon the land ; 
that the land was wood-land and had never yielded any 
rent or income; and they prayed that if the court should 
decide that defendants had not the legal title to the land, 
then defendants should be adjudged to have an equitable 
defense to the extent of the purchase money and_ taxes so 
paid and interest on the same, and that plaintiffs should be 
ordered to pay defendants said purchase money and inter- 
est before they should have judgment for possession. 

There was a trial before the court without a jury, and 
the court found for the plaintiffs upon the question of title 
and for the defendants upon their equitable counter-claim, 
and adjudged that the plaintiffs should have execution for 
possession upon payment to defendants within three 
months of the purchase money and taxes with interest ; 
but if plaintiffs should not pay said sum within that time, 
then the title should be vested in defendants, and judg- 
ment should be rendered for them against the plaintiffs 
with costs. From this judgment the plaintiffs appealed 
to the St. Louis court of appeals, where the same was af- 
firmed, and plaintiffs then appealed to this court. 


Thomas S. Espy for appellants. 
Wm. F. Causey and D. T. Jewett for respondents. 


SHERwoop, J.—The conclusion reached by the trial 
court as well as that of the St. Louis court of appeals, ap- 
plied to the facts in evidence the familiar principles here- 
tofore announced by this court in the cases of Valle v. 
Fleming, 29 Mo. 152; Shroyer v. Nickell, 55 Mo. 264; s. ¢., 
67 Mo. 589; Jones v. Manly, 58 Mo. 559; Huff v. Price, 50 
Mo. 228; Evans r. Snyder, 64 Mo. 516. And the payment 
of taxes on the land bought at the void administration 
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sale, falls as clearly within the principle announced in the 
cases cited, and entitles the purchaser at such sale to the 
same measure of equitable relief as for the purchase money 
itself, since in either instance the heir suing for the land 
has reaped a similar benefit from the payment. As the 
defendants filed no motion for a new trial, and have not 
appealed, we are precluded from giving any opinion on the 
validity of the administration sale, but we see fit to men- 
tion the point here, in order to avoid any misconception of 
our views. 

For the foregoing reasons we affirm the judgment. 
All concur. 





Mapes v. Tue Cuicaco, Rock Istanp & Pacrric Rartway 
Company, Appellant. 


Railroad : ACTION FOR KILLING STOCK : COMMON LAW ACTION: EVIDENCE, 
A statement of claim against a railroad company for killing the 
plaintiff’s cow, set out that the defendant “so carelessly and negli- 
gently, rapidly and heedlessly ran and managed its said locomotive 
engine and cars without ringing its bell or using its steam-cock, or 
giving any other alarm, that the same ran against and over” the 
cow. Held, that this was a statement of a cause of action at com- 
mon law and not under the statute, and that evidence to show the 
speed of the train, and when and at what place the whistle was 
sounded, was admissible. 


Appeal from Daviess Cireuit Court.—Hon. 8. A. RicHarpson, 
Judge. 


AFFIRMED. 


M. A. Low for appellant. 
No brief filed for respondent. 


Henry, J.—Plaintiff sued before a justice of the peace 
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to recover damages for the killing of his cow by defendant, 
and successively obtained judgment before the justice and in 
the circuit court to which the cause was appealed, and de- 
fendant has, from the latter judgment, appealed to this 
court. 

The evidence proved that the cow was killed by a train 
of defendant’s cars at a public crossing; and on plaintiff’s 
part, that the whistle was sounded only when the train 
was within four or five rods of the crossing. Defendant 
objected to any testimony in relation to a failure to sound 
the whistle, because it was not alleged in plaintiff’s state- 
ment, that the cow was killed in consequence thereof. 

The statement is as follows: “That defendant by its 
agents and servants, not regarding its duty in that respect, 
so carelessly and negligently, rapidly and heedlessly ran 
and managed its said locomotive engine and cars, without 
ringing its bell or using its steam-cock, or giving any other 
alarm, that the same ran against and over” the cow in 
question. The right to recover is not based alone upon 
the speed of the train, and the general allegation of care- 
lessness, negligence and heedlessness, in its management, 
but upon such speed, carelessness and heedlessness, in con- 
nection with the failure to sound the whistle or ring the 
bell. All combined constitute the cause of action stated 
in the complaint. It is a statement of a cause of action at 
common law, and the evidence objected to was admissible 
for the reason assigned in Goodwin v.C., R. I § P. Ry 
Co., 75 Mo. 73, where the injury was alieged to have been 
occasioned “ by the carelessness and negligence of defend- 
ant’s servants in managing and running thetrain.” There 
the plaintiff’s steer was killed by a train of defendant’s 
cars at a public crossing, and the court held that evidence 
of a failure to ring the bell or sound the whistle, was ad- 
missible. 

In holding that this is not an action based upon the 
88th section of the corporation act, requiring railroad com- 
panies to ring the bell or sound the whistle on approach- 
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ing public crossings, we do not come in conflict with Col- 
lins v. At. & Pac. R. R. Co., 65 Mo. 230. There, it is true, 
as here, there were allegations of general negligence, but 
there were other averments which clearly showed that it 
was an action based upon the 43rd section of the corpora- 
tion act. 

Evidence was also admissible to show the speed of the 
train, to prove one of the facts constituting the cause of 
action alleged—not that this of itself would entitle the 
plaintiff to recover. 

For the same reason it was also admissible to show 
when, and at what place the whistle was first sounded. 

Defendant’s first instruction, which was in effect a de- 
murrer to the evidence, was properly refused, and his sec- 
ond, while it asserted a correct legal proposition, in a case 
based upon the 38th section, was wholly inapplicable to 
this case. It asked the court to declare, that plaintiff 
could not recover, unless he showed that his cow was killed 
in consequence of the failure of defendant to ring the bell 
and blow the whistle of the locomotive. This narrowed 
the grounds upon which plaintiff was entitled to recover. 
In the instruction, the only one given by the court, asked 
by the plaintiff, the same error was committed, but defend- 
ant cannot complain of that, as it was prejudicial to the 
plaintiff and not to defendant. That the court had erred 
in plaintiff ’s instruction was no reason for repeating the 
error in one asked by defendant. Judgment affirmed. All 
concur. 
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Tue State ex rel. Tue Lactepe Bank v. Lewis. 


1. Mandamus: AprEaL: SUPERSEDEAS. An appeal, with the statu- 
tory bond, from a judgment awarding a peremptory mandamus, 
operates as a supersedeas. 





2. : “PROCEEDINGS :” “ ExEcuTION.” The term “execution” in 
section 3713, Revised Statutes, and the term “ proceedings” in sec- 
tions 3717, 3718, are used interchangeably and include a peremptory 
writ of mandamus. 


3. The Origin, History and Nature of the writ of mandamus re 
viewed. 


4. A Writ of Prohibition issued to the court of appeals to restrain 
an act beyond its jurisdiction. 


Prohibition. 
PEREMPTORY WRIT AWARDED. 


Application for a writ of prohibition at the relation 
of the Laclede Bank to restrain Hons. Edward A. Lewis, 
Robert A. Bakewell and Seymour D. Thompson, judges 
of the St. Louis court of appeals, Joseph F. Baier, clerk 
of said court, and the St. Louis court of appeals, from 1ssu- 
ing or causing to be issued any peremptory writ of man- 
damus. 


Noble & Orrick for relator. 


The petition for a prohibition may be made by a party 
or a stranger to the record. Green & Meyer Mo. Prac., p. 
456, § 1194; High on Extr. Rem., § 779; Trainer v. Porter, 
45 Mo. 340; State v. Clark Co.,41 Mo. 49; Thomas v. Mead, 
86 Mo. 232; Howard v. Pierce, 38 Mo. 296; Washburn 
v. Phillips, 2 Mete. 296;- Ex parte Smith, 23 Ala. 94. The 
Laclede Bank is the real party in interest. Relator is 
remediless except through a writ of prohibition. Where 
an inferior court has no jurisdiction, or exceeds its juris- 
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diction, prohibition lies. Thomas v. Mead, 36 Mo. 245; 
State v. Clark Co.,41 Mo. 44; Vitt v. Owens, 42 Mo. 512; 
High Extr. Rem., § 789. An appeal lies to the Supreme 
Court from the judgment of the court of appeals on the 
demurrer to the return to the alternative writ of man- 
damus, and such appeal, with bond as required by statute, 
operates a stay of all further proceedings. Ex parte Skaggs, 
19 Mo. 339; Lewis v. Price, 11 Mo. 398; State ex rel. v. Sut- 
terfield, 54 Mo. 895; In re Bowman, on first application for 
re-instatement as attorney—decision of this court not re- 
ported. Also in the matter of Mo. State Lottery; City of 
Memphis v. Brown, 94 U. 8.715; Levy v. Goldberg, 40 Wis. 
311; State ex rel. v. Judges, 7 Iowa 203. After the appeal 
to this court was perfected, the court of appeals lost all 
control and jurisdiction of the mandamus proceeding, and 
the case must be regarded as one pending in this court to 
which the appeal was taken. Foster v. Rucker, 26 Mo. 494. 
Relator has no adequate remedy against the action of the 
court of appeals in ordering the issuance of the peremp- 
tory writ of mandamus, notwithstanding the appeal, except 
through a writ of prohibition. The appeal from the judg- 
ment of the circuit court in the case of Albers v. The 
Laclede Bank, will not be an adequate remedy. Lock- 
wood v. Ins. Co., 47 Mo. 50; Rennick v. Walton, 7 Mo. 292; 
Glasgow v. Moore, 9 Mo. 834. 


Marshall & Barclay for respondents. 


1. The act sought to be prohibited, viz: the issue of 
process to enforce an order already entered, is a ministerial 
act, and prohibition will not lie to restrain its performance. 
Prohibition only lies to forbid judicial acts. State v. Clark 
Co., 41 Mo. 44; Hockaday v. Newsom, 48 Mo. 196; Vitt v. 
Owens, 42 Mo. 512; Casby v. Thompson, 42 Mo. 133 ; Thomp- 
son v. Tracy, 60 N. Y. 31. Even where courts act in a 
ministerial capacity, such acts cannot be the subject of 


prohibition. Hockaday v. Newsom, 48 Mo. 196 ; State v. 
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Clark Co. Ct., 41 Mo. 44. The issue of execution (or any 
other writ or process to enforce a judgment of court) is a 
mere ministerial act. It may hence be (in a proper state 
of facts) the subject of mandamus, but never of prohibi- 
tion. To award awrit is a judicial act; to issue it is min- 
isterial. Freem. on Ex., (1876) § 23; Kyle v. Evans, 3 Ala. 
481; Wilburn v. Hall, 17 Mo. 471; Regina v. Clerk, 12 
Eng. Law & Eq. 428; Moore v. Muse, 47 Texas 210; People 
v. Loucks, 28 Cal. 68; Laird v. Abrahams, 15 N. J. L. 22; 
People v. Gale, 22 Barb. 502; Ex parte Braudlacht, 2 Till. 
867 ; State v. Clark Co., 41 Mo. 44; People v. Clerk Marine 
Ct., 3 Abb. App. Dec. 492. 

2. The statute of Anne from which our statute con- 
cerning mandamus is copied, requires the issuance of a per- 
emptory writ of mandamus “without delay.” The En- 
glish courts early settled the meaning of this phrase by 
deciding that a supersedeas would not lie upon a judgment 
for a peremptory writ of mandamus. Dean v. Dowgatt, 1 
P. Wms. 351. The same construction was given to this 
section of the statute of Anne, at an early date in New 
York, and has never been changed. People ex rel. Griffin 
v. Steele, 1 Edmonds’ Select Cases 574. The great value 
of this case as authority may be estimated from the fact 
that it was reported by no less than four several reporters 
of that state, namely: 2 Barb. 554; 1 Code Reports 88; 
6 N. Y. Legal Observer 212, and 1 Edmonds’ Select Cases 
574; and has never been even questioned in that state 
since it was rendered. The same rule has been laid down 
elsewhere. Pinckney v. Henegan, 2 Strobh. (8. C. L.) 250; 
People v. Willis, 5 Abb. Pr. 205. And is announced by the 
only text writer on the subject. High on Extr. Rem., § 
557. Mandamus is a remedy which would be utterly de- 
feated if an appeal would operate a supersedeas. It lies to 
control the doing of a multitude of acts, the omission of 
which during the pendency of an appeal would render the 
writ, when finally obtained, worthless. Accordingly, this 
court has decided in several instances that mandamus 1s a 
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special and extraordinary proceeding, and not governed by 
the general provisions of the practice act. State v. Burk- 
hardt, 59 Mo. 75; Smith v. St. Francois Co. Ct.,19 Mo. 433; 
Chinn v. Trustees, 32 Ohio St. 236; State v. Trustees, 61 Mo. 
155, and State v. Holladay, 65 Mo. 76, (overruling Railroad 
Co. v. County Ct., 58 Mo. 156,) where a contrary rule was 
intimated. The practice by its very terms does not apply 
to mandamus proceedings. R.S8., §§ 3510, 3585. 

3. Appeal was not a part of common law procedure; 
it is purely statutory and cannot be extended beyond the 
express terms of the statute allowing it. State v. Clinton, 
67 Mo. 880; Railroad Co. v. Commonwealth, 39 Pa. St. 403; 
The Roanoke, 3 Blatchf. 390; Howe v. State,9 Mo. 682; 
Robinson v. Walker, 45 Mo. 117; Ferguson v. Ferguson, 36 
Mo. 197; Lengle v. Smith, 48 Mo. 276. The statute con- 
cerning appeals refers only to staying “ execution,” and 
the terms of the bond show that only pecuniary judgments 
are meant, for the bond is to be conditioned “in double 
the amount of whatever debt, damages and costs, etc., have 
been recovered by such judgment.” R.8., § 3713. The 
allowance of an appeal, (where bond has been given, as in 
the case at bar,) of itself operates a stay of execution, but 
not a stay of the peremptory writ of mandamus, which is 
no execution, but an extraordinary writ of a very different 
character. R. S., § 23386; Chinn v. Trustees, 32 Ohio St. 
236; Mansfield v. Fuller, 50 Mo. 838. This argument is 
strongly sustained by the express provisions of our stat- 
utes for the stay of execution in several special proceed- 
ings, which provisions would be unnecessary if the general 
law of appeals were capable of the construction which the 
relator here insists upon. Ut res magis valeat, quam pereat. 
Replevin, R. 8., § 3866: Mortgages, R. 8., § 3307; Eject- 
ment, R. 8., §§ 2256, 2258; Dower, § 2233. Hence, by the 
very terms of the general statutes, an appeal with bond 
cannot be held to stay anything but the execution proper, 
and this view has been sustained in mamy analagous cases 
involving the same principle. Whitney r. Mowry, 8 Fish. 
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Pat. Cas. 175; Merced Min. Co. v. Fremont, 7 Cal. 130; 
State ex rel. v. Chase, 41 Ind. 356; Hart v. Mayor of Albany, 
3 Paige 381. 





Ray. J.—This is a petition at the relation of the La- 
clede Bank, for a prohibition against the St. Louis court 
of appeals to prohibit said court from issuing its peremp- 
tory mandamus against W.H. Horner, judge of the St. 
Louis circuit court, compelling him, as such judge, to enter 
judgment upon a verdict rendered in a certain cause pend- 
ing before him, wherein C. H. Albers and others are plaint- 
iffs, and the banking house of Bartholow, Lewis & Co.— 
now the Laclede Bank—and the relator in this petition, is 
defendant, notwithstanding the fact that said judge, on 
the motion of the defendant, had, in effect, by its condi- 
tional order, set aside said verdict, and granted a new trial 
in said cause. 

The “mandamus proceeding” out of which this apph- 
cation has grown, is entitled “State of Missouri ex rel. C. H. 
Albers et al. v.W. H. Horner, Judge, respondent,” and is 
reported in 10 Mo. App. 307, 315. It appears from that 
case, as well as from the petition and the accompanying 
transcript, that a prior verdict in said cause had been set 
aside, and a former new trial granted on the motion of the 
same defendant, and that said mandamus was awarded by 
said court of appeals on the relation of said Albers and 
others, upon the ground that said second new trial was an 
act beyond the power of said circuit court, and in violation 
of the provisions of section 3705 of the Revision of 1879, 
which declares that, “Only one new trial shall be allowed 
to either party, except, Ist, When the triers of the fact 
shall have erred in a matter of law; 2nd, When the jury 
shall be guilty of misbehavior.” 

The ground of this application is, that said court of 
appeals, in violation of the provisions of section 3713 of 
the Revision of 1879, is about to issue its peremptory man- 
damus against said circuit court, notwithstanding the fact 
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that the judge thereof had appealed from its final judg- 
ment awarding said mandamus, and given the bond required 
by said section for the purpose of staying said proceedings 
until said appeal could be heard in this court. The petition 
alleges that, by force of said statute, the granting of said 
appeal and the approval of said bond operate a superse- 
deas and stay all further proceedings in the matter pend- 
ing said appeal; that said court of appeals thereafter 
had no further jurisdiction of said cause, and no power to 
order said mandamus, and that its subsequent action to that 
effect would be an act against the constitution and laws of 
the State, clearly beyond its authority, as well as prejudi- 
cial to the interest of the relator—who is the defendant in 
said verdict and in said contemplated judgment, so about 
to be coerced, and who has no other adequate remedy in 
the premises. On the other hand, it is claimed for the re- 
spondent, that the “ peremptory writ of mandamus” is not 
an “execution upon a judgment,” within the meaning of 
section 3713 of our statute; that, by reason of the peculiar 
nature and purpose of said writ, its operation is not stayed 
by appeal or writ of error, with the statutory bond as in 
other cases; that such a rule would be repugnant to its 
very nature, destructive of its efficacy, and violate the 
statutory command that “a peremptory writ of mandamus 
shall be granted without delay, for him, for whom judg- 
ment shall be given.” 

From this statement it will be readily seen that the 
only question for our consideration upon this application 
is the construction of section 8713 of our statute concern- 
ing appeals and the stay of execution thereunder; or, in 
other words, whether there is anything, either in the lan- 
guage of the statute itself or in the nature and purpose of 
the peremptory writ of mandamus, as now regulated and 
administered in the judicial system of this country, which 
exempts it from the operation of supersedeas, incident to 
all other forms of process, upon all other judgments, in 
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case of appeal or writ of error, with the statutory bond in 
question. 

It may be remarked in the first place, that in this pro- 
ceeding no question can arise as to the propriety of the 
ruling of the cireuit court on the motion for a new trial; 
or that of the court of appeals in awarding said mandamus, 
as it is a fundamental principle that the writ of prohibition 
is never allowed to usurp the functions of an appeal, writ 
of error or certiorari. High on Extr. Leg. Rem., §§ 771, 
772. 

The only question now before us is the power of the 
court of appeals to order the mandamus, notwithstanding 
the appeal and approval of the bond in question. If the 
plain language of the statute is to control, it seems to us 
that the court of appeals, after the granting of said ap- 
peal, and the approval of said bond, had no further juris- 
diction of the cause, and no power whatever to order the 
issuance of said writ. Section 8713 provides that, “ upon 
appeal being made, the court from which an appeal is 
prayed, shall make an order allowing the appeal, and such 
allowance thereof, shall stay the execution in the follow- 
ing cases and no other: * * 2nd, When the ap- 
pellant, or some responsible person for him, together with 
two sufficient securities, to be approved by the court, shall, 
during the term at which the judgment appealed from was 
rendered, enter into a recognizance to the adverse party, 
in a penalty double the amount of whatever debt, damages 
and costs, or damages and costs, have been recovered by 
such judgment, together with the interest that may accrue 
thereon, and the costs and damages that may be recovered 
in any appellate court, upon the appeal, conditioned, that 
the appellant will prosecute his appeal with due diligence 
to a decision, in the appellate court, and shall perform such 
judgment as may be given by such court, or such as the said 
court may direct the circuit court or St. Louis court of ap- 
peals to give, and if the judgment of such court, or any 
part thereof, be affirmed, that he will comply with and 
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perform the same, so far as it may be affirmed, and will 
pay all damages and costs which may be awarded against 
the appellant by any appellate court.” By section 3714: 
“Any judge of the Supreme Court, or St. Louis court of 
appeals, respectively, in cases appealable to said courts, 
upon inspection of a copy of the record, may grant an ap- 
peal, by special order for that purpose, at any time within 
one year next after the rendition of the final judgment or 
decision in the cause.” Section 3713, among other things, 
provides that, “an appeal granted by the Supreme Court, 
or St. Louis court of appeals, or any judge thereof, a 
* shall not operate as a stay of proceedings unless 
a like recognizance, as in case of other appeals in civil 
cases, be entered into before the Supreme Court, St. Louis 
court of appeals, or a judge or clerk thereof, and filed in 
the office of the clerk of the circuit court in which the 
judgment appealed from was rendered.” Section 3718, 
declares, that, “on filing such recognizance, there shall be 
a stay of all further proceedings upon the judgment ap- 
pealed from, except that perishable property may be sold 
if the circuit court or judge thereof shall deem the same 
necessary and proper, and not injurious to the appellant, 
‘and if sold, the proceeds thereof shall be retained subject 
to the order of the court.” Section 3710 provides that 
“every person aggrieved by any final judgment or decis- 
ion of any circuit court, in any civil action, or by any such 
judgment or dccision of the St. Louis court of appeals 
from which an appeal is not prohibited by the constitution, 
may make his appeal to the court having appellate juris- 
diction of such judgment or decision.” Section 3712, pre- 
scribes the conditions as to time, and affidavit, upon which 
appeals may be taken and allowed. Subject to these con- 
ditions, and the limitation contained in section 3710, ap- 
peals, by the express words of the statute (§ 3710), are 
allowable, from any final judgment or decision of said 
courts, in any civil cause, whatever that judgment or de- 
cision may be. This proposition is not denied. Indeed, 
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the right of the respondent, in the mandamus proceeding 
in question, is expressly conceded. State v. Horner, 10 
Mo. App. 315; Ex parte Skaggs, 19 Mo. 339; Mo. Const., 
art. 6, § 12. 

But it is insisted that a peremptory writ of mandamus 
is not an “ execution ” upon a judgment, within the mean- 
ing of the statute, (§ 3713,) and in support of this propo- 
sition, reference is had to the penalty of the recognizance 
provided for in section 8713; and also to the definition of 
the term “ execution ” as found in sections 2335, 2336, reg- 
ulating that form of process known as a fieri facias. 10 
Mo. App. 378. 

From a careful- examination of the several provisions 
of the statutes, we think it quite clear that the term “ exe- 
cution,” in section 3713, and the term “ proceedings,” 1n 
sections 3717, 38718, are used interchangeably, and mean 
one and the same thing, and that is, that the execution or 
performance of the judgment or decision appealed from, 
whatever it may be, is stayed by the allowance of said ap- 
peal, and the approval of said recognizance in the penalty 
and conditioned, as required by section 3713. In other 
words, the process appropriate and necessary for carrying 
into effect the judgment or decision appealed from, what- 
ever it may be, is superseded by the appeal and recogni- 
zance in question. 

The form and nature of that process, necessarily de- 
pends upon the form and nature of the judgment or decis- 
ion appealed from. In any event, whatever may be its 
form, name or purpose, it is equally stayed by force of the 
statute in question. In this construction we are supported, 
if support be necessary, by the condition of the recogni- 
zance itself, the language of which is, “ that the appellant 
will prosecute his appeal with due diligence to a decision 
in the appellate court, and shall perform such judgment as 
shall be given by such court, or such as said court may 
direct the circuit court, or the St. Louis court of appeMfs, 
to give, and if the judgment of such court, or any part 
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thereot, be affirmed, that he will comply with and perform 
the same, so far as it may be affirmed.” This language of 
the recognizance, we think, clearly interprets the sense in 
which the term “ execution ” is used in the statute before 
us. It plainly and manifestly is not limited to a ficri facias 
only, but extends to and includes the performance or exe- 
cution of whatever judgment the appellate court may give, 
or direct to be given, and if the original judgment be 
affirmed, to a compliance with and performance of the 
same, whatever 1t may be or require. 

Such, we think, is the plain import of the language 
of the statute. In this language we fail to discover any- 
thing favoring the exemption of the writ of mandamus 
from the operation of the rule incident to all other forms 
of process adapted and designed to carry out and execute 
the final judgments and decrees of all courts, from whose 
decisions appeals are allowed, with the statutory bond in 
question. 

Neither have we been able to find anything in the nat- 
ure, offices or purposes of the writ itself, as now used and 
regulated in the judicial system of this country, to justify 
the exemption claimed. 

In England it is true, that mandamus was originally a 
mere mandate issuing directly from the Sovereign to the 
subject, to compel the performance of the royal will. In 
its origin, also, it was in no sense a judicial writ, but a royal 
mandate, used by the King in superintending the police 
and in preserving the peace of the realm; and as such it 
brooked no question. In process of time, however, and 
in the progress of the continental struggle between the 
parliament and Crown aided by some legislative amend- 
ments, the arbitrary use of this royal mandate, of mere 
police regulation, fell into disuse, and gave place to the 
judicial writ of mandamus, by which the court of King’s 
Bench, at an early day, assumed the right to correct and 
remedy official inaction, and set in motion inferior courts, 
tribunals and officers. The modern writ of mandamus is 
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defined by a modern text writer, of acknowledged ability, 
to be “a command, issuing from a common law court of 
competent jurisdiction, in the name of the State or Sov- 
ereign, directed to some corporation, officer or inferior 
court, requiring the performance of a particular duty. 
therein specified, which duty results from the official sta- 
tion of the party to whom the writ is directed, or from 
operation of law.” High’s Extr. Leg. Rem., p. 4. 

The extraordinary aid of a mandamus may be invoked 
either for the purpose of enforcing or protecting a private 
right, unconnected with the public interest, or for a purely 
public right, where the people at large are the real party 
in interest. In modern practice, however, it is more fre- 
quently called into requisition for the former purpose than 
the latter. In this connection, High, in his treatise on 
mandamus, section 430, uses this language: “The remedy 
by mandamus, as discussed and illustrated in the preceding 
chapters, has been shown to be substantially a civil remedy 
in its nature, and one which is applied for the protection 
of purely civil rights. The proceedings, however, are 
usually instituted in the name of the State or Sovereign, 
upon the relation or information of the parfy aggrieved.” 

It is difficult to perceive any satisfactory reason why 
the proceedings should not be conducted, as in ordinary 
civil actions for the protection of private rights, merely in 
the name of the actual parties in interest, as plaintiff and 
defendant, as 1s done in some of the states, without intro- 
ducing the State or Sovereign power as prosecutor. This 
method, however, of instituting the proceedings is of very 
ancient origin, and seems to have had its foundation in the 
theory which formerly prevailed, regarding the writ of 
mandamus as purely a prerogative writ, issuable, not of 
right, but only at the pleasure of the Sovereign, and hence, 
issued only in his own name, and as an attribute of his 
Sovereignty. And while the tendency of the courts in 
modern times is to disregard the prerogative theory of the 
writ, and to treat it as an ordinary writ of right, issuable 
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as of course, upon proper cause shown, many of the courts 
still adhere to the former theory, so far at least as to con- 
sider the proceedings properly instituted only in the name 
of the state. * * The tendency of the courts, 
however, is to regard the use of the name of the Sovereign 
power, as prosecutor, to be merely nominal, the remedy be- 
ing regarded as essentially a civil remedy. In other words, 
it is now regarded asin the nature of an action by the 
person in whose favor the writ is granted, for the enforce- 
ment of a right in cases where the law affords him no other 
adequate means of redress. Whilst this is so, it may be 
remarked, however, that in England, long after the process 
had thus become an acknowledged judicial writ, it never- 
theless continued to be considered and treated, in some 
sense, as @ prerogative writ. In the earlier English cases 
it is uniformly referred to as such. Even Blackstone, in 
his day, terms it “a high prerogative writ, of a most ex- 
tensive remedial character, and one of the flowers of the 
King’s Bench.” At an early day, in this country, also, a 
few instances are found where courts speak of it in some- 
what similar terms. In this connection, High, in his trea- 
tise, section 3, page 6, uses this further language: “In 
this country, however, a mandamus cannot, in any strict 
sense, be termed a prerogative writ, and much confusion 
of ideas has resulted from the efforts of many of the courts 
to attach prerogative features to the remedy, as used in the 
United States. This confusion has resulted chiefly froma 
failure to properly discriminate between the English and 
American systems. Under the English constitution, the 
King is the fountain and source of justice. In the United 
States, from the nature of our system of government, the 
writ has necessarily been stripped of its prerogative feat- 
ures.” 

From this review it would seem a little strange if the 
current of American authorities should be found to war- 
rant the idea that there was still something in the nature 
and purposes of the writ of mandamus to exempt it from 
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the operation of the rule applicable to all other process, 
upon all other final judgments and decrees. More espe- 
cially are we of this opinion, when we consider the great 
variety and importance of cases, rights and interests, which 
are daily adjudicated and settled by proceedings in man- 
damus, in the numerons courts of the country. Such, we 
are persuaded, is not the fact. It is true, as appears from 
the elaborate opinion of the court of appeals, that in some 
two or three of the states, including South Carolina, New 
York and perhaps New Jersey, a solitary case may be 
found, in each of them, where the exemption claimed for 
mandamus is directly decided and approved. These cases, 
however, are based chiefly, if not exclusively, upon the 
authority of the early English cases cited by the court of 
appeals. 

The able judge who delivered the opinion of the court 
of appeals, after treating at length of the origin, nature 
and purpose of the peremptory writ of mandamus, by way 
of summary concludes his remarks on this point in the 
following language: “The general rule that no superse- 
deas can be recognized upon the award of a peremptory 
mandamus, is maintained in the following cases: Pinckney 
v. Henegan, 2 Strobh. 250; Rex v. Dean, 1 Stra. 536; Strode 
v. Palmer, Lil. Mod. Ent. 248; People v. Steele, 1 Edm. Sec. 
Cas. 505; Dean v. Dowgatt,1 P. Wms. 348. We find no 
authoritative decisions to the contrary.” Our attention has 
been called to a number of American cases of the highest 
respectability, where the contrary doctrine has been ex- 
pressly decided. These cases possibly may have escaped 
the learned judge, but in any event we deem them quite as 
authoritative as any of the cases cited in said opinion. In 
the case of the State ex rel. Rice v. County Judges, 7 Clark 
187, the Lowa court, under a statute similar to ours, and 
where the point was expressly made, holds the doctrine 
that “after judgment ordering a peremptory writ of man- 
damus, an appeal, with a bond as provided by law, will stay 
the proceedings as in other cases.” In the case of Dlem- 
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phis v. Brown, 94 U. 8. 715, where there was a final judg- 
ment awarding a peremptory mandamus, it was held by 
the Supreme court of the United States, that a writ of 
error, with the required bond, was a supersedeas. In the 
case of United States v. Columbian Ins. Co., 2 Cranch C. C. 
266, it was decided that, “A writ of error, to the judgment 
of the circuit court of the District of Columbia, awarding 
a peremptory mandamus is a supersedeas, and if the per- 
emptory mandamus be issued, after the filing of the writ 
of error, and within ten days after the rendition of the 
judgment, it will be quashed.” This case involved the 
construction of a Virginia statute similar to ours, as well 
as an elaborate review of all the English authorities cited 
and relicd on in 10 Mo. App., supra. In the case of the 
vople ex rel. Thomas v. The Commissioners of Highways of 
Milton, 25 How. Pr. 257, the supreme court of New York 
also decided that “when an appeal to the court of appeals 
has been brought by the defendant from a judgment award- 
ing a peremptory writ of mandamus, the perfecting of ap- 
peal by complying with section 354 of the Code, stays all 
further proceedings in the court below.” There is also the 
English case of Reeding v. Newell, 2 Strange 983, which is 
subsequent to the English authorities cited in 10 Mo. App., 
supra, where it is held in a mandamus case that error was 
a supersedeas to a peremptory mandamus. In addition to 
all this, our own court, in the case of State ex rel. v. Co. Ct. 
of Bates Co., 57 Mo. 72, expressly recognizes the doctrine 
that an appeal, with the statutory bond, from a judgment 
awarding a peremptory mandamus operates as a supersedeas. 
It is true, that there was no argument on this point, but 
the court assume, without question, that such is the law. 
We think the court was right. In the case of Hudson v. 
Smith, 9. Wis. 122, the court declares that “it is the gen- 
eral policy of the law to allow a party against whom ju- 
dicial proceedings are commenced, to stay proceedings 
under the decision of an inferior tribunal against him, from 
which he has appealed, on giving just and adequate secur- 
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ity,” and that “in the absence of positive provisions of 
the statute to the contrary, an appeal perfected as the law 
requires, does, proprio vigore, stay proceedings under the 
order appealed from.” There is absolutely, scarcely any 
limit to the number of authorities in all the states where 
this general doctrine is not held and approved, as an un- 
questioned maxim of the law. 

In view, therefore, of the premises, we feel constrained 
to hold, both on principle and authority, as well as the 
plain letter of the statute, that the court of appeals, after 
granting said appeal and approving said bond, had no 
power to order the issuance of the peremptory mandamus 
awarded. 

The prohibition asked for must, therefore, be ordered, 
and go accordingly. All concur. 











SkraInKA et al., Appellants, v. ALLEN. 


1. Corporations: EXECUTION AGAINST STOCKHOLDER: WHEN LIABILITY 
BECOMES FIXED. Section 13, Wagner’s Statutes, page 291, provides 
as follows: ‘If any execution shall have been issued against the 
property or effects of a corporation, and if there cannot be found 
whereon to levy such execution, then such execution may be issued 
against any of the stockholders to an extent equal in amount to the 
amouat of stock by him or her owned, together with any amount 
unpaid thereon; provided, always, that no execution shall issue 
against any stockholder except upon an order from the court in 
which the action, suit or other proceeding shall have been brought 
or instituted, made upon motion in open court, after sufficient notice 
in writing to the person sought to be charged ; and upon such mo- 
tion, such court may order execution to issue accordingly.” Held 
that the liability of the stockholdcr is measured by the number of, 
shares held by him at the return of the execution, and not by the 
number which he held when the motion was filed. 
Foreign Statute Adopted Here: consrruction. Where the 
statute of another state or country is enacted here, the courts of this 
State will place the same construction on it as had been given to it, 
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at the time of its adoption here, by the courts of the foreign state 
or country. 

3. Unpaid Stock: LiaBILiTy TO CREDITORS: MORTGAGE BONDs. “Where 
persons become stockholders of a corporation with the understand- 
ing that calls are not to exceed a certain per cent, and afterward 
calls are made in excess of that amount, to compensate for which 
second mortgage bonds are issued to these stockholders, they are 
liable to the creditors of the corporation for unpaid stock to the 
amount realized by the sale of the bonds.” This ruling in Skrainka 
v. Allen, 7 Mo, App. 434, affirmed. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 


This was a proceeding against defendant, Gerard B. 
Allen, by motion, under the statute, (1 Wag. Stat., p. 291, 
§ 13,) as a stockholder of the Illinois & St. Louis Bridge 
Company. 


R. E. Rombauer for appellants. 


As to the time when the liability of the stockholder 
became fixed, see Nixon v. Green, 11 Ex. 550; MeClaren v. 
Franciscus, 43 Mo. 453; Miller v. Great Republic, 50 Mo. 
55. The opinion of Judge Dillon in Baltimore Bridge Co. 
v. Illinois § St. Louis Bridge Co., conflicts with these cases, 
but the construction placed upon a state statute by an in- 
ferior federal court will not be entitled to preference here 
over the construction placed upon the same statute by the 
court of last resort of the state whose statute is under con- 
sideration. 


Glover § Shepley for respondent. 


McClaren v. Franciscus, 43 Mo. 452; Miller v. Great 
Republic Ins. Co., 50 Mo. 65, and Prov. Savings Lhs. v. Jack- 
son Place Skating Rink, 52 Mo. 557, differ from this case in 
two essential particulars: 1st, The question at issue there 
was not at what time the hability attached, but whether 
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the stockHolder could avoid the liability from being en- 
forced against him by transferring his stock toa known 
insolvent person ; 2nd, All those cases were cases of double 
liability and were not cases where it was sought to make 
a stockholder pay unpaid calls upon his stock. And see 
State Savings Ass’n v. Kellogg, 63 Mo. 540; Baltimore Bridge 
Co. v. Illinois & St. Louis Bridge Co., MS. opinion by Dil- 
lon, J. 


Hoven, C. J—On the 12th day of November, 1875, 
plaintiffs recovered judgment against the Illinois & St- 
Louis Bridge Company for $10,420.21. Execution was 
issued on this judgment on November 29th, 1875, which 
was duly returned nulla bona. 

On March 20th, 1878, a motion was filed by the plaint- 
iffs, under the statute, for an execution against the defend- 
ant Allen, as a stockholder in said bridge company. At 
the date of the return of the execution against the bridge 
company, Allen held 741 shares of stock, at the par value 
of $100 per share, and at the time when the motion was 
filed against him, he had sold and transferred all of said 
stock but twenty-four shares. Two principal defenses 
were interposed. The first was, that all of the said 741 
shares were fully paid for at the date of the return nulla 
bona; and the second was, that the defendant was, in any 
event, only liable on the shares held by him at the time 
the motion for execution against him was filed. 

It appears from the record, that the authorized capital 
stock of the bridge company was $4,000,000, in shares of 
$100 each; that in the year 1875, $3,000,000 had been sub- 
scribed for, on which forty per cent had been paid in cash. 
First mortgage bonds to the amount of $4,000,000 were 
issued and directed to be sold under an agreement that 
$800,000 of the stock of the company should go with the 
bonds asa bonus. Of these bonds the stockholders took 
$1,500,000, and received $300,000 in stock. Of this stock, 
alt of which was credited with a payment of forty per 
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cent, which had not been paid, the defendant received sev- 
enty-five shares. For this bonus of forty per cent on said 
seventy-five shares, the cireuit court and the court of ap- 
peals properly held the defendant liable to the creditors of 
the corporation. On December 20th, 1871, the stockhold- 
ers, being of opinion that the unpaid sixty per cent of the 
stock issued would be required to complete the bridge 
which the company had undertaken to construct, passed a 
resolution at a meeting held by them, providing in sub- 
stance, that calls should be made on the stock from time 
to time, as money should be required, and that second 
mortgage bonds of the company should be delivered at 
their face value, to the stockholders, in an amount equal 
to the amount of the calls paid by such stockholders, not 
exceeding in the aggregate the sum of $2,000,000. The 
board of directors ratified the action of the stockholders, 
and in pursuance of this arrangement the defendant Allen 
received in bonds $20,612, from which he realized the sum 
of $15,904.59. 

For this last sum, the circuit court and the court of 
appeals held the defendant liable as for unpaid stock. For 
the reasons given by the court of appeals, (7 Mo. App. 
434,) we agree with that court in saying that there was no 
error in this ruling of which the defendant can complain. 
Sawyer v. Hoag, 17 Wall. 610; Habershon’s case, 5 Eq. Law 
Rep. 289; Hay’s case, 10 Chy. App. Law Rep. 600. 

The only question remaining for determination is, 
whether the defendant is to be charged on the stock held 
by him at the date of the return of nulla bona, or only on 
that held by him when the motion was filed. The circuit 
court held the defendant liable to the extent of the unpaid 
stock held by him at the date of the return of nulla bona, 
and the court of appeals held him liable to the extent of 
the unpaid stock held by him when the motion was filed 
which related in point of time to the service of notice. 
The statute in force at the date of the nulla bona return, 
and when the motion was filed, is as follows: “If any 
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execution shall have been issued against the property or 
effects of a corporation, and if there cannot be found 
whereon to levy such execution, then such execution may 
be issued against any of the stockholders to an extent equal 
in amount to the amount of stock by him or her owned, to- 
gether with any amount unpaid thereon; provided, always, 
that no execution shall issue against any stockholder except 
upon an order of the court in which the action, suit or 
other proceeding shall have been brought or instituted, 
made upon motion in open court, after sufficient notice in 
writing to the persons sought to be charged; and upon 
such motion, such court may order execution to issue ac- 
cordingly.” Wag. Stat., 291, § 13. 

That portion of the section which authorizes execu- 
tion for an amount equal to the amount of stock owned by 
the shareholder, and known as the double liability clause, 
was annulled by a constitutional amendment adopted in 
1870, leaving the stockholder liable simply for any amount 
unpaid on his stock. Schricker v. Ridings, 65 Mo. 208. The 
phraseology of the section quoted, however, remained un- 
changed until the revision of 1879. 

By the eighth and ninth Victoria, chapter 16, section 
86, itis provided that “if any execution either at law or 
in equity shall have been issued against the property or 
effects of the company, and if there cannot be found suffi- 
cient whereon to levy such execution, then such execution 
may be issued against any of the shareholders to the ex- 
tent of their shares respectively in the capital of the com- 
pany not then paid up.” That portion of our statute 
requiring construction at our hands seems to have been 
taken almost literally from the English statute above quoted, 
It was first enacted in this State, in its present form, in 
1865. In January, 1856, the English statute was construed 
in the case of Nizon v. Green, 11 Exch. 549. Alderson, 
B., in delivering the opinion of the court said: “ The con- 
struction of the act is very plain. It says, that ‘if any 
execution, etc., shall have issued against the property or 
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effects of the company,’ which has been done in this case, 
‘and if there cannot be found sufficient whereon to levy 
such execution "—and that fact is ascertained the mo- 
ment the sheriff has returned nulla bona— then such exe- 
cution may be issued against any of the shareholders to 
the extent of their shares respectively in the capital of the 
company not then paid up—that is, the persons who are 
shareholders at the time the execution against the prop- 
erty or effects of the company is found to be ineffectual, 
But in order that no injustice may be done, and that it 
may be ascertained who those persons are, notice must 
be given, so that the persons against whom proceedings are 
taken may have an opportunity of showing that they were 
not shareholders at the time of the return of nulla bona. 
The object of requiring notice is merely to do justice to 
the class who are sought to be charged as shareholders at 
the time of the return of nulla bona; any other construc- 
tion would lead to an evasion of the act.” On appeal to 
the Exchequer Chamber, this decision was afirmed. 3 H. 
& N. 686. 

It is the settled practice of this court, where the stat- 
ute of another state or country is enacted here, to place 
the same construction upon such statute, that it had at the 
time of its adoption received in the superior courts of the 
state or country from which it was taken. Skouten v. Wood, 
57 Mo. 380. This rule would seem to give more than or- 
dinary force to the English decision, which might ordina- 
rily be regarded only as very persuasive authority. 

Besides this, the case of Nixon v. Green, supra, was 
approvingly cited by this court in McClaren v. Franciscus, 
43 Mo. 452. The question discussed in the case last cited 
was, whether the individual liability of the stockholder 
attached at the time the debt was contracted, or at the 
time the execution was sued out, and it was decided on the 
authority of Nixon v. Green, and other cases, that those 
persons owning stock at the time the execution was issued 
against the corporation, were alone liable under the section 
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of the statute above quoted, unless they had become such 
by a transfer in fraud of the rights of creditors, in which 
event the fraudulent transferrer would still be regarded as a 
stockholder. It is true that the precise question now pre- 
sented was not discussed in that case, because on the facts 
of that case, it did not necessarily arise, but the rule there 
announced is an absolute and unqualified one and may 
well be taken to apply to all cases arising under the statute. 
In Miller v. Great Republic Ins. Co., 50 Mo. 55, it was said, 
that “a creditor has no claim against a stockholder until 
he has exhausted his remedy against the company; or 
rather, his claim commences from the time he issues his 
execution against the company.” In the case of Griswold 
v. Seligman, 72 Mo. 119, it was said arguendo, “ under the 
terms of our statute no one is liable as a stockholder unless 
occupying that relation at the time of the issuance of the 
execution.” 

That this construction of the section under examina- 
tion is the correct one, will be rendered more apparent, 
perhaps, when we consider the fact that said section is a 
substitute for a provision in the law of 1855, authorizing 
the officer having execution against a corporation, to levy 
the same upon the property of the stockholder after giving 
him forty-eight hours’ notice of the debt or deficiency, in 
the same manner as if it had been issued against him in- 
dividually, provided no corporate property could be found, 
and none was disclosed by the stockholder receiving such 
notice. R. 8S. 1855, 373, § 14. And a subsequent section 
of the same act required the person in charge of the books 
of any corporation, on demand of the officer having any 
execution against such corporation, to furnish such officer 
with the names, piaces of residence and amount of liabil- 
ity of the stockholders. § 16. 

Notwithstanding the change made in the manner of 
obtaining execution against the stockholders, the section 
last cited has been continuously retained on the statute 
book since it was first enacted, and now appears as section 
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737 of the Revised Statutes. So that, the officer having 
an execution against a corporation may still require the 
person in charge of its books to deliver to him the names of 
the stockholders and the amount of their liability as such, 
to the corporation. This provision is unquestionably in 
the interest and for the benefit of the plaintiff in the exe- 
cution, and is intended to furnish him with the information 
necessary to enable him to apply to the court for execution 
against the stockholders, and it certainly cannot be even 
plausibly contended that the shareholders could defeat the 
purpose of this provision, by transferring their shares to a 
solvent and innocent purchaser, the day after such infor- 
mation was given, and before notice of any motion for 
execution. 

There was an obvious propriety in changing the law 
so as to require the judgment creditor to apply to the court 
for execution against the stockholder, instead of leaving 
that matter to the judgment and discretion of the officer 
having the execution, as was provided by the law of 1855, 
inasmuch as all the questions affecting the relations of the 
stockholder to the corporation and its creditors, can, as 
the law now stands, be investigated and determined before 
the execution is issued and the property of the stockholder 
is sold. But the rule of liability remains the same. The 
law evidently contemplates that the stockholders who 
were such at the time the officer fails to find corporate 
property to satisfy an execution in his hands, shall be liable 
to have execution issued against them personally for any 
amount remaining unpaid on their stock, and this liability 
is a fixed one. True, no lien is created on the stock, but 
a personal liability is created which attaches to,the stock- 
holder, and not to the stock. In the absence of any pro- 
hibitory statute, the stock may be transferred, but the 
liability of the stockholder cannot be transferred with it. 
A different rule would in many cases result in entirely de- 


feating the claims of creditors. 
In the present case, for example, the books of the 
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company, and the directors, as well as the stockholders, 
concur in saying that the stock held by the defendant is 
fully paid. And as between the defendant and the com- 
pany, all the stockholders consenting, it would be fully 
paid, but not as to creditors. The stock is sold in open 
market, and the books of the company showing it to be 
fully paid, and the holder thereof so representing it, there 
is nothing to apprise an innocent purchaser that it is not 
fully paid, and nothing to put him upon inquiry. In such 
ease it was held in Keystone Bridge Co. v. McCluney, 8 Mo. 
App. $96, and in Foreman, Assignee v. Bigelow, 4 Cliff. 508, 
that the innocent purchaser cannot be held liable either to 
the company ora creditor, and if the holder of the stock who 
transferred the same is not liable because he has transferred 
it, the result of the transfer is to defraud the creditor. 
Vide also Thompson on Liability of Stockholders, § 135. 

Weare fully convinced that it is within both the spirit 
and the letter of the statute to hold the stockholder sub- 
ject to execution, who was such when the corporation 
failed to satisfy the execution against it. The corporation 
having failed to pay and the return of nulla bona being 
made, the then stockholders become personally liable to 
the creditor to the extent of their unpaid stock, and this 
liability remains although they may transfer their stock. 

The judgment of the court of appeals will be reversed, 
and the judgment of the circuit court will be affirmed. 
The other judges concur. 
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Tue Unton Depot Company vy. Tue City oF St. Louis, Ap- 
pellant. 


Municipal Corporation: CONSENT TO USE STREETS: ‘PROPER AU- 
tHoritigs.”’ Section 67, page 315d, Wagner’s Statutes, provides that 
any union depot company, with the consent of “ the proper author- 
ities of the city”? in which the depot is to be constructed, shall 
have the right to lay tracks and erect buildings on streets; Held, 
that the phrase “ proper authorities of the city”’ referred only to 
those properly so called, and did not include the county court. 
Estoppel. Where a municipal corporation enters into a contract 
within its powers, the doctrine of estoppel applies with the same 
force as against individuals. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
Leverett Beil for appellant. 


The city charter of March 4th, 1870, was in force in 
February, 1874, and continued in force until October 21st, 
1876, when it was superseded by the present charter of the 
city. Under the charter of March 4th, 1870, the city 
council was not authorized to vacate or abolish a street or 
highway, nor to do any act, nor to grant any privilege, 
which would operate as such vacation or abolition. Laws 
of 1870, p. 464, § 1, art. 3. The power to vacate streets in 
the city of St. Louis, in the year 1874, was vested in the 
county court of St. Louis county. 2 Wag. Stat., p. 1321, 
§ 45. Ordinance 9,081, in so far as it attempted to vacate 
Eleventh street, was absolutely void, because the mayor 
and council were not, under the charter, possessed of any 
power to legislate in that direction. This feature in the 
ordinance being ultra vires, it cannot be supported as against 
the city under the doctrine of estoppel. It is not the case 
of a defective or faulty execution of a power, but it is one 
where the city had no power to act in the premises, and 
hence it is not estopped from setting up its own want of 
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power. Dill. Munic. Corp., (3 Ed.) §§ 457, 935; 5 Abb. 
New cases, p. 48, note. The phrase “proper authorities 
of the city,” it is clear, included in its terms in 1874, the 
county court as well as the city council, because to the for- 
mer body alone was confided the power to vacate streets. 
2 Wag. Stat., § 45, p. 1321. 








S. M. Breckenridge for respondent. 


Henry, J.—This is a proceeding to restrain defendants 
from interfering with the construction of certain buildings 
by plaintiff, and from removing and demolishing certain 
buildings erected by plaintiff, south of Poplar street in the 
city of St. Louis, upon what was formally dedicated and 
used as Eleventh street, as alleged by defendants, which 
the defendant, the city of St. Louis, proposes to re-open 
for use by the public as a street. A temporary injunction 
was, on the hearing in the circuit court, made perpetual, 
and defendants appealed to the St. Louis court of appeals, 
which affirmed the judgment, from which defendants have 
appealed to this court 

There was a conflict of evidence, as to whether Elev- 
enth street had ever been established and opened, pursuant 
to law; but conceding that, as contended by defendant, 
the street was so opened and established, yet by ordinance 
No. 9,081, adopted by the city, July 10th, 1874, the plaintiff 
was authorized, on certain conditions therein contained, 
which have been complied with by the plaintiff, to use and 
occupy so much of the street in question as has been used 
and occupied, and in the manner used and occupied by 
plaintiff, and the only question is whether the authority 
given by the city was wltra vires. 

When the ordinance was passed, the power to vacate 
streets in the city of St. Louis, was by general law vested 
1. wunicrpaL cor- in the county court of St. Louis county, but 


PORATION: Con - 


sent to use streets: y thie intift i 
reproper author: the law under which plaintiff organized, 


ties. section 67, Wagner’s Statutes, 315d, provides 
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that, with the consent of the proper authorities of the 
city, the corporation shall “ have the right to lay the nec- 
essary track over, upon or under such streets of said city, 
as may be necessary in order to make the necessary con- 
nection with said railroads, and may, with such consent, 
also construct such station or depot under, over or upon 
such streets.” This act is a general law, and by the general 
law the authority to vacate streets in cities was vested not 
only in the county court of St. Louis county, but in all the 
county courts of the State with respect to the cities within 
their respective counties. The act under which plaintiff 
organized, while it does not repeal that section of the law 
which confers such power upon the county court, does, in 
the particular instance, authorize what is equivalent to the 
vacation of a street by the city authorities. It still leaves 
and confides the power in the county courts to vacate 
streets in other cases. It provides that, with the consent 
of the proper authorities of the city, the plaintiff may use 
and occupy the street in a manner which destroys its utility 
as a public thoroughfare. The county court is in no sense 
“an authority of the city,” and it is fairly inferable from 
the legislation on the subject, that it was the intention to 
permit the use of the streets of a city by union depot com- 
panies; provided the consent of the city authorities only 
should be obtained. Before the passage of that act, the 
city authorities had no power to vacate streets or par- 
ticipate with the county court in the exercise of the au- 
thority conferred upon that court*in the matter of vacating 
streets, and if it was the purpose of the legislature to re- 
quire the consent of the county court to the use of streets 
by union depot companies, it is singular that the only tri- 
bunal which then had power to vacate streets was not 
mentioned, and other authorities named, as those whose 
consents should be obtained, which before had no authority 
whatever in the premises. 

The city has received a large sum of money from 
plaintiff, as one of the conditions upon which plaintiff 
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1. ESTOPPEL. should use and occupy the street, in the man- 
ner in which it has been used and occupied, and plaintiff 
has erected permanent and costly buildings on the strip of 
land in controversy, and the city cannot now contest plaint- 
iff’s right to do so after having given her consent, under 
an act of the legislature which authorized plaintiff so to 
appropriate the property on obtaining such consent. When 
a municipal corporation enters into a contract which it has 
authority to make, the doctrine of estoppel applies to it 
with the same force as against individuals. 7 Ohio St. 
401; 18 Iowa 191; 8 Ohio St. 401; 32 N. H. 299; 4 Wall. 
495; Hann. § St. Jo. R. R. Co. v. Marion Co., 36 Mo. 294; 
State vr. Dent, 18 Mo. 313. The judgment is affirmed. All 
concur. 





KetcuvM et al., Appellants, v. STEARNS. 


Will: suit To set ASIDE: EVIDENCE. Ina suit to set aside a will exe- 
cuted in 1866, on the ground of *undue influence exerted on the tes- 
tator by his wife, evidence was offered tending to show that prior 
to their marriage in 1855 she had such influence, but there was no 
offer to show that it continued down to 1866; Held, that it was too 
remote and was properly rejected. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Marshall & Barclay for appellants. . 
Cline, Jamison & Day for respondent. 


Norton, J.—This cause is in this court on the appeal 
of plaintiffs from the judgment of the St. Louis court of 
appeals affirming the judgment of the circuit court of the 
city of St. Louis, rendered in a proceeding instituted by 
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plaintiffs, contesting the validity of the will of Solomon 
P. Ketchum, on the ground that he had not sufficient 
mental capacity to make a will, and the further ground 
that said will was procured to be made by the unten 
fluence of his wife, 8. Maria Ketchum. 

After a careful examination of the record, we have 
reached the same conclusion announced by the St. Louis 
court of appeals in its opinion reported in 8 Mo. App. 66. 
We find no evidence tending to establish that the will in 
controversy was procured to be executed by the undue 
influence of the wife, or that she at any time had such in- 
fluence over him, and the court did not err in so instruct- 
ing the jury. The evidence as to the mental incapacity of 
the testator to dispose of his property, was all one way, 
and that question was fairly submitted to the jury in the 
instruction given by the court. 

The evidence showed that testator married said Maria 
in 1855, executed the will in dispute in 1866, and died in 
1877. The evidence offered as to the relations existing 
between said testator and said Maria before the marriage 
in 1855, was too remete to show that she exercised an un- 
due influence over him in 1866, especially as there was no 
offer to show that the influence she may have then had, if 
any, was continued down to the time of the execution of 
the will, and the evidence was for this, if for no other rea- 
son, properly rejected. 

All the questions to which our attention has been 
called touching the action of the trial court in giving and 
refusing instructions, and in admitting and rejecting evi- 
dence, are disposed of in the opinion of the court of ap- 
peals hereinbefore referred to in a satisfactory manner, and. 
we, therefore, affirm the judgment, in which all concur. 
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Tue State v. Ramsey, Appellant. 


Obstructing Public Road: evipence. R. was indicted for willfully 
and unlawfully obstructing a public road. The order of the county 
court establishing the road in question, proof that the same had 
been used as a public road, and that R. had built a fence across it 
were shown in evidence. Held, sufficient to sustain a conviction. 


Appeal from Washington Circuit Court—Hon. L. F. Din- 
NING, Judge. 


AFFIRMED. 
No brief filed for appellant. 


D. H. McIntyre, Attorney General, for the State. 


Hoven, C. J—The defendant was convicted of will- 
fully and unlawfully obstructing a public road in Wash- 
ington county, and has appealed to this court, but no brief 
has been filed on his behalf. It appears from the record 
that the order of the county court establishing the road 
charged to have been obstructed by the defendant, was in- 
troduged in evidence, and that there was testimony tend- 
ing to show that the same had been used as a public road, 
and that the defendant had built a fence across it. This 
testimony is sufficient to support a conviction. R.S., § 
6964. The instructions given fairly presented the case to 
the jury, and we see no reason for disturbing the judg- 
ment. The judgment will be affirmed. The other judges 
concur. 
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Epwarps y. Tue Curtcago, Rock Istanp & Pactric RaILway 
Company, Appellant. 


1, Railroad: KILLING sTOCK: PLEADING AND EVIDENCE. The plaint- 
iff’s statement charged the defendant with negligently and carelessly 
running over and killing plaintiff’s cow by failing to ring the bell 
or sound the whistle at a public crossing, “and by otherwise negli- 
gently and carelessly operating its locomotive and cars.”’ Held, that 
avidence of other acts of negligence besides failure to ring the bell 
and sound the whistle was properly admitted under this statement. 


2. Mapes v. Chicago, Rock Island & Pacific Railway Com- 
pany, ante, p. 367, affirmed. 


Appeal from Daviess Circuit Court.—Hon. 8. A. Rrcwarpson, 
Judge. 


AFFIRMED. 
M. A. Low for appellant. 
William D. Hamilton for respondent. 


Ray, J.—This suit was commenced by plaintiff before 
a justice of the peace, to recover damages for the killing 
of his cow by the defendant, where he had judgment. 
The defendant appealed to the circuit court, where the 
plaintiff again had judgment, from which the defendant 
appealed to this court. 

At the trial the evidence showed that the cow was 
killed at a public crossing, by a locomotive and train of 
defendant’s cars; and that, as the train approached the 
crossing, the bell was not rung, and the steam whistle was 
not sounded, until the engine was within one to three rods 
of the public crossing where the cow was killed, and that 
as the train approached, the cow was standing in full view 
upon the railroad track, on the public crossing. The 
plaintiff then offered to prove negligence in the running 
of the train and on the part of the servants of defendant 
in charge of said train, other than the constructive negli- 
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gence » implied by a failure to ring the bell or sound the 
whistle ; to the introduction of w hich, defendant objected 
for the reasons: Ist, That such evidence was incompetent, 
irrelevant and immaterial. 2nd, That under plaintiff’s 
statement no evidence of negligence was admissible, except 
such negligence as would be implied by a failure to 1ing 
the bell or sound the whistle, (testimony tending to prove 
such statutory negligence having already been given by 
plaintiff) These objections were overruled by the court, 
and the plaintiff proceeded to give evidence tending to 
show that the defendant, while running its locomotive and 
train, did otherwise, negligently and carelessly run and 
operate its said locomotive and cars, over its said road, 
and thereby run over and kill said cow of plaintiff. The 
statement of plaintift’s cause of action is, “that on or about 
the Ist day of September, 1878, defendant, while running 
its locomotive and train of cars over its road in Colfax 
township, Daviess county, Missouri, where a public high- 
way crosses the same, in said township, did negligently 
and carelessly, by failing to ring the bell or sound the 
whistle, and by otherwise negligently and carelessly oper- 
ating its locomotive and cars, over its said railroad, run 
over and kill a certain white cow, about five years old, of 
the value of $30, the property of plaintiff, by reason of 
which plaintiff is damaged in the sum of $30.” 

It will be perceived that the right to recover is not 
based alone upon the failure to ring the bell or sound the 
whistle, but upon that in connection with other acts of 
negligence and carelessness, in the running, management 
and operation of its locomotive and train of cars over its 
said road, and that all these combined, constitute the cause 
of action stated in the petition. It is a statement of a 
cause of action at common law, and the evidence objected 
to was properly admissible to establish the same. 

At the close of the evidence the court gave the follow- 
ing instructions for plaintiff, over the objection of defendant: 
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1. The court instructs the jury, on the part of plaintiff, 
that if they believe from the evidence that the parties in 
charge of the train of cars failed to sound the whistle 
eighty rods from the crossing, and to continue to sound it, 
at intervals until said train reached said crossing, or to ring 
the bell eighty rods from said crossing, and continue to 
ring the same, at intervals, until said train reached said 
crossing, and the jury further believe that the killing of 
said cow resulted from such failure to sound the whistle or 
ring the bell, they must find for plaintiff. 

2. If the jury find for plaintiff, they will assess his 
damages, at what they find from the evidence said cow was 
reasonably worth at the time she was killed. 

The defendant asked the following instructions: 

1. Under the statement and the evidence in this case, 
the jury must find for the defendant. 

2. Evidence that the defendant’s employes, in charge 
of the locomotive and train, failed to ring the bell or sound 
the whistle, on the train in proof, is not sufficient to au- 
thorize arecovery. Such evidence must be supplemented by 
other proof showing that if such signals had been given 
the animal in question would not have been injured. 

8. Unless the jury find from the evidence, that the 
cow in proof was killed by reason of neglect of the de- 
fendant’s employes, in charge of the train, to ring the bell 
or sound the whistle, they will find for defendant. 

The court gave the third, and refused the first and 
second, to which the defendant excepted. 

This case in all its essential particulars, of statement of 
cause of action, evidence, objections, rulings and instruc- 
tions, is substantially like that of Mapes v. Chicago, Rock 
Island § Pacific R’y Co., ante, p. 367, except that the posi- 
tion of the parties, and the form of the objections, are 
somewhat changed to suit the questions as they arose, but in 
this difference, there is nothing materially variant between 
the facts or principles governing the two cases. That case 
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and the reasoning of the court, in its opinion, to which 
reference is here had, must be accepted as decisive of this. 
For these reasons the judgment is affirmed. All concur. 





QuineTTE v. Tue Crty or St. Lovts, Appellant. 


Municipal Ordinances: rvuLEs or construction. The charter 
and ordinances of a city stand in the same relation to each other as 
the constitution and statutes of a state, and the rules applicable in 
deciding questions of conflict between the latter may be resorted to 
to determine similar questions between the former. 

: : PAY OF OFFICERS OF ELECTION. Where a city char- 
ter prov vided that judges of election should receive no pay, and re- 
pealed all existing ordinances inconsistent with its provisions; Held, 
that an ordinance then in force providing for the pay of judges and 
clerks of election was repealed only so far as it related to the judges, 
and the clerks were entitled to pay at the rate fixed by the ordi- 
nance. 





Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Leverett Bell for appellant. 
M. L. Gray for respondent. 


Hoven, C. J.—This is an action on a number of claims 
assigned to the plaintiff to recover the compensation al- 
leged to be due to the persons therein named, under an 
ordinance of the city of St. Louis, approved March 31st, 
1871, for services as clerks at an election held in the city 
of St. Louis on the first Tuesday in April, 1877. The court 
of appeals affirmed the judgment of the circuit court, 
which was for the plaintiff. 

It is contended for the city, that the ordinance under 
which compensation is claimed, is inconsistent with the 
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city charter adopted October 21st, 1876, and was repealed 
by it. That portion of the ordinance, upon which plaintiff 
relies, is as follows: “Ata general election, when there 
is a full ticket of all the city officers to be elected, the pay 
of each judge and clerk shall be $8; at a general election 
when only aldermen are to be elected $6; and at all spe- 
cial elections $4.” The sections of the charter which it is 
contended repeal the foregoing provision, are as follows: 
“The mayor, at least ten days before every election held 
in the city, shall appoint four competent persons to act as 
judges of election, not more than two of whom shall be- 
long to the same political party, and two persons of different 
politics to act as clerks at each election district in the city.” 

* * “Provided, further, that every judge of 
election, serving as such at any general election held under 
this charter, shall be exempt from jury service for one year 
from the date of said general election; and, provided, fur- 
ther, that no judge of election shall receive any compen- 
sation for his services as such judge.” 2 h.S., p. 1578. 
Also section 1 of article 16 of said charter, as follows: 
“All ordinances in force at the time this charter and 
scheme go into operation, not inconsistent therewith, shall 
remain in full force until altered or repealed by the assem- 
bly, and all rights, actions, prosecutions and contracts of 
the city, not inconsistent therewith, shall continue to be 
valid as if this scheme had not been adopted. 2 R.S., p. 
1625. 

The ordinance provides that each judge and clerk 
shall receive compensation ; the charter provides that the 
judges shall not receive compensation. The ordinance is 
inconsistent with the charter, only so far as the judges are 
concerned. We donot think it was the purpose of section 
1, article 16 of the charter, to declare that if any single 
section of an existing ordinance, or any clause therein, 
is inconsistent with the charter, the entire ordinance is re- 
pealed, or that if a single clause in a section is inconsistent 
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with the charter, the entire section containing such clause , 
is repealed. 

The charter of a city bears the same relation to the 
ordinances of a city, that the constitution of a state bears 
to its statutes, and the general rule applicable to uncon- 
stitutional statutes, is, we think, applicable to the case at 
bar. 

In the County Court of St. Louis Co. v. Griswold, 58 
Mo. 199, it was said that, “ Where a clause in an act is 
rendered invalid on account of some constitutional prohi- 
‘bition, that will be stricken out or disregarded, but the 
other parts that are not liable to any such objection, will 
remain good, and the act will be enforced, provided enough 
is left to put it in operation and carry out the object had 
in view in its enactment.” In the case before us, the pro- 
vision made for thé compensation of the judges, is distinct 
and separate from that made for clerks, and the latter can 
stand though the first may fall; and these provisions are 
not so essentially and inseparably connected in substance 
as to raise the presumption that one was not intended to 
stand without the other. We are of opinion that the 
clause of the ordinance providing compensation for the 
clerks of elections is not repealed by the section of the 
charter above quoted, and the judgment of the court of 
appeals will, therefore, be affirmed. The other judges con- 
cur. 





Tue State v. UMFRIED, Appellant. 


1. Evidence: rss cestarE. On a trial for homicide, the defendant 
offered to show by a witness that a day or two before the homicide 
the witness had heard defendant say that his son had told him that 
deceased was angry with him (defendant), and had threatened to 
mash his brains out, and that defendant requested witness to see 
deceased and explain the matter and assure deceased that defend- 
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ant did not want any trouble with him; Held, that the evidence 
constituted no part of the res gestae, and was properly excluded. 


2. Instructions. An instruction is not erroneous simply because it 
omits to tell the jury that they must base their finding and belief 
on the evidence. 

3. Self-Defense: APPARENT DANGER. The acting on a reasonable be- 
lief of harm, though unfounded, excuses the defendant. But this 
principle has no application, and instructions embodying it should 
not be given, in a case where the hostile demonstration which in- 
duced the act was made witha real and not an apparent deadly 
missile or weapon, the exact nature of which the defendant could 


see. 
4. The facts in this case held to justify a verdict of manslaughter in 
the fourth degree. 


Appeal from Benton Circuit Court—Hon. James B. GANTT, 
Judge. 


AFFIRMED. 
W. S. Shirk and James H. Lay for appellant. 
D. H. McIntyre, Attorney General, for the State. 


Norton, J.—Defendant was indicted in the Benton 
county circuit court at its October term, 1881, for murder 
in the second degree in killing Walter Bartlett. At the 
May term, 1882, of said court, he was put upon trial and 
convicted of manslaughter in the fourth degree, and his 
punishment assessed at two years’ imprisonment in the 
penitentiary. The case is before us on defendant’s appeal, 
and the ground relied upon for a reversal of the judgment, 
is the action of the court in refusing to admit evidence, 
and in giving and refusing instructions. 

The evidence preserved in the record tends to show 
the following facts: that deceased, the morning he was 
killed, went to the store of defendant where the post-oflice 
was kept, called for his mail and was proceeding to leave 
when he was accosted by defendant in a friendly manner, 
who then said to Bartlett, “I understand that you accuse 
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me that I have worked against your wind-mill;” Bartlett 
replied “that he had;” defendant said “ you are mistaken 
and I can prove it ;” whereupon deceased said “ the wind- 
mill you bought you paid more, or $5 more for, and I can 
prove it by Charlie Davis ;” thereupon defendant sent for 
Davis, and when Davis came Bartlett asked him if he 
(Davis) had not told him that the wind-mill cost a certain 
sum, naming it, to which Davis replied that he did not re- 
member, but could tell him in a few minutes; that at the 
time Davis came into the store defendant was sitting on 
the north counter, and Bartlett was standing near the 
counter on the opposite side, about eight feet from defend- 
ant, the space between the two counters being ten or eleven 
feet; that the controversy between deceased and defend- 
ant continued, and deceased called defendant “ a d—d lying 
son of a b—h,” to which defendant replied, according to 
the evidence of one witness, “ that is not so,” and accord- 
ing to another, “that is a lie;” whereupon deceased re- 
peated what he had said, picked up a split-bottomed chair, 
drew it back, advanced a step or two toward defendant, 
who jumped off the counter, and passing in six feet of 
Bartlett went into the post-office which was kept in the 
same building, and deceased stepped back a step or two, 
set the chair down to his left, holding it in his hands. Um- 
fried came back from the room in which the post-office 
was, stepped behind the counter on which was a show-case, 
the top of which was from four to four and a half feet from 
the floor ; that when defendant returned from the post-office 
he had an eight inch Colt’s navy pistol in his right hand 
cocked and presented over the show-case, according to one 
witness in the direction of deceased, and according to an- 
other pointed at the deceased; that defendant ordered 
deceased, who was talking boisterously, twice, to leave his 
store; that witness, Davis, who observed defendant with 
his pistol, said “Hold on Umfried,” and at that time Bartlett 
struck around with the chair left-handed over the show- 
case which knocked the pistol to one side, when it imme- 
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diately came back and was fired, shooting deceased in the 
torehead near one eye, killing him instantly. 

Evidence was also introduced of threats made a short 
time previous by deceased against defendant, those made 
the day before the tragedy having been communicated to 


defendant. 


During the examination of witness Brill, he was asked 
to state whether or not, a day or two before Bartlett was 


1. EVIDENCE: res 


gestae. 


shot, he heard defendant say that his son 
had told him that Bartlett was angry with 


him and had threatened to mash his brains out, and whether 
or not defendant requested him to see Bartlett and explain 
to him that he had not worked against his wind-mill, and 
that he did not want any trouble with him. The refusal 
of the court to allow this question to be answered, it is in- 


sisted is error. 


The statements sought to be proven were not a part 
of the res gestae, and being the statements of defendant 
offered in his own favor, were inadmissible under the rule 
laid down in the case of the State v. Evans, 65 Mo. 574. 

The court, of its own motion, gave eleven instructions, 
the second of which is as follows: ‘“ Manslaughter is the 
intentional killing of a human being in a heat of passion, 
on a reasonable provocation, without malice and without 
premeditation, as these terms are hereinbefore explained, 
and under circumstances that will not be justifiable or ex- 
cusable homicide; and if the jury find and believe that the 
defendant, in a sudden passion, on a reasonable provoca- 
tion, intentionally shot and killed the deceased, without 
malice or premeditation, and not in the necessary defense 
of his person, then the jury should find him guilty of man- 
slaughter in the fourth degree and assess his punishment,” 


ete. 


It is insisted that the evidence did not tend to show a 
case of manslaughter in the fourth degree, and that, there- 
fore, it should not have been given. Under the evidence 


as we have stated it, and as it appears in the bill of excep- 
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tions, we are of the opinion that the court was warranted 
in giving the instruction. A similar instruction was ap- 
proved in the case of State v. Ellis, 74 Mo. 215, and case of 
State v. Dieckmann, 75 Mo. 570. 

It is also insisted that the instruction is erroneous, in 
this, that it does not require the jury to base their finding 
2. instructions. and belief on the evidence. To sustain this 
objection, and to make such an omission reversible error, 
we would not only have to ignore the fact that jurors are 
at least men of ordinary intelligence, but also the fact that 
their oaths require them to return their verdict upon the 
evidence as well asthe law. While the instruction is open 
to verbal criticism, we think the omission complained of 
is not of that character that would authorize interference 
with the judgment. 

It is also insisted that the instruction is objectionable 
in this, that it did not tell the jury what was justifiable or 
excusable homicide. Had there been no other instruction 
given by the court as to excusable or justifiable homicide, 
the objection made would be well taken; but as this ground 
was fully covered in the eighth instruction given, the ob- 
jection is not well taken. 

The seventh instruction is objected to on the ground 
that while the jury are told that “ neither the use of such 
3. seireperense: WOFdS, nor the demonstrations with said chair 
apparent danger. can afford defendant any justification or ex- 
cuse for shooting deceased, unless it was necessary to shoot 
said deceased in order to prevent him from killing defend- 
ant, or doing him some great bodily harm, and the danger 
of carrying out said design was immediate,” they were not 
further instructed that if defendant had reasonable ground 
to apprehend great bodily harm, and there was reasonable 
ground to believe that such harm was imminent, he might 
act on such appearance and kill the assailant if necessary to 
avoid the apprehended danger, though it might afterward 
turn out that the appearances were false and that there 
was no real danger of death or great bodily harm. It is 
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insisted that the instruction should have been thus quali- 
fied. Such a qualification should only be given in a case 
where it would apply to the facts in evidence, and an illus- 
tration of the class of cases to which it would apply may 
be found in Selfridge’s case, Selfridge’s Trial 160,where Chief 
Justice Parker said: “A, in the peaceable pursuit of his 
affairs, sees B walking rapidly toward him, with an out- 
stretched arm, and a pistol in his hand, using violent 
menaces against his life as he advances. Having ap- 
proached near enough in this attitude, A, who has a club 
in his hand, strikes B on the head before or at.the instant 
the pistol is discharged, and B dies of the wound. It 
turns out that the pistol was loaded with powder only, and 
that the real design of B was only to terrify A. Will any 
reasonable man say that A is more criminal than he would 
have been if there had been a bullet in the pistol? Those 
who hold such a doctrine must require that a man must, 
before he strikes the assailant, stop and ascertain how the 
pistol is loaded, a doctrine which entirely takes away the 
right of self-defense.” ~ 

The principle is a correct one, and force and effect 
should be given to it only in a case where there are some 
facts disclosed by the evidence to which it would apply, 
and if refused in such a case would be reversible error. 
But in the case before us no such facts are disclosed, and 
the court did not, therefore, err in refusing to incorporate 
it either in the said seventh instruction or in the eighth, 
or in refusing to give defendant’s second instruction which 
announced the principle. The only hostile demonstration 
made by deceased, as shown by the evidence, was with a 
split-bottomed chair, a real and not an apparent thing. 

It is insisted that the eighth instruction should not 
have been given because there was no evidence that the 
difficulty had been discontinued or that Umfried renewed 
the difficulty and assaulted Bartlett. This objection is not 
well taken. According to the evidence, before deceased 
raised the chair as if to strike, he was seven or eight feet 
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from defendant, who was sitting on the counter. When 
deceased raised the chair he advanced toward defendant, 
who got off the counter, went into the post-office delivery, 
passing in six feet of deceased, who stepped back a step 
or two and set the chair down to his left. Defendant re- 
turned from the room in which the post-office was kept 
with a cocked revolver in his hand, stepped behind the 
counter, which put him two and a half feet further from 
deceased, and with a counter and show-case four and a 
half feet high between him and deceased, presented his 
pistol thus cocked, ordered deceased to leave his store- 
house, twice, and when a witness spoke to defendant and 
said: ‘Hold on, Umfried,”’ deceased struck around left- 
handed with the chair knocking the pistol to one side. 
This evidence tended to show that deceased aimed the 
blow at the pistol to protect himself againsé its appre- 
hended discharge, which apprehension seems to have been 
indulged in by Davis, who witnessed the transaction, as 
evidenced by his exclamation: “ Hold on, Umfried.” 

As the instructions given by the court fully and fairly 
stated the law of self-defense, and what was justifiable or 
excusable homicide, the court did not err in refusing the 
instructions asked by defendant, inasmuch as they related 
to the same matter already covered by instructions that 
were given. The mere fact that the homicide was com- 
mitted in the store-house of defendant, even though pro 
hac vice his dwelling, neither enlarged or limited the law 
of self-defense. 

We find nothing in the record authorizing an inter- _ 
ference with the judgment, and it is hereby affirmed, in 
which all concur. 
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Estey v. Post, Appellant. 


1. Practice in Appellate Courts: FAILURE TO PROSECUTE APPEAL. 
If motions are filed or cause shown in the St. Louis court of appeals 
against the affirmance of a judgment for want of prosecution, they 
should be preserved by bill of exceptions; otherwise they will not 
be examined in this court. 

2. : . Upon appeal from a judgment of the court of ap- 
peals affirming a judgment of the circuit court for want of prosecu- 
tion, this court will inquire only whether there was a failure to 
prosecute. It will not go into the merits of the case. 











3. : : DAMAGES. Ten per cent damages should be awarded 
by the appellate courts in those cases only where the record is ex- 
amined and the appeal found to be without merit; not in cases of 
affirmance for want of prosecution. 

Appeal from St. Louis Court of Appeals. 

AFFIRMED. 


John P. Ellis tor appellant. 
Samuel N. Holliday for respondent. 


Hoveu,C. J.—The plaintiff recovered judgment against 
the defendant in the circuit court, and the defendant ap- 
pealed to the St. Louis court of appeals. The opinion of 
the court of appeals, delivered at its October term, 1879, 
is as follows: “The appellant filed no transcript of the 
record in the cause until September 29th, 1879, which was 
less than fifteen days before the commencement of the 
present term. The appellee now produces here in court a 
perfect transcript of the record, duly certified, and prays 
that the judgment of the circuit court be affirmed. It 
appearing from said transcript that an appeal was allowed 
on the 4th day of April, 1879, the appellee’s motion is sus- 
tained, and the judgment affirmed.” Judgment was ren- 
dered accordingly. From this judgment the defendant has 


appealed to this court. 
There is nothing in the transcript of proceedings in 
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the court of appeals to show that any error was committed 
1. practice wap. DY that court in affirming the judgment. 
fanart cont. Indeed, no bill of exceptions was filed in the 
cute appeals. court of appeals, and the motion filed in that 
court, and the showing, if any was made, against the af- 
firmance of the judgment, could only be preserved for 
examination in this court by a bill of exceptions. 

The appellant contends that although the judgment 
of affirmance rendered by the court of appeals upon the 
2——:——. transcript filed by the respondent, was based 
upon appellant’s failure to file his transcript within the time 
prescribed by the statute, still, inasmuch as the record in 
the cause is now here, the court must proceed to deter- 
mine the case upon its merits. This is an erroneous view 
of the law. Suppose, for example, that the appellant had 
filed no transcript whatever in the court of appeals, and 
upon the production by the respondent of a perfect tran- 
script, the court of appeals had affirmed the judgment, and 
the appellant had appealed to this court. It is perfectly 
manifest that the only transcript which could be brought 
before this court by such appeal would be the respondent’s 
transcript, and that the appellant who had failed to proge- 
cute his appeal by filing a transcript in the court of ap- 
peals, would not be heard here to claim the right to have 
his appeal determined on the merits, on a transcript filed 
by the respondent for the purpose of obtaining an affirm- 
ance of the judgment of the circuit court. If he could, 
the statute authorizing an affirmance of the judgment by 
the court of appeals when the appellant fails to prosecute 
his appeal, would be worse than nugatory; it would in 
many instances incite the appellant to delay the prosecu- 
tion of his appeal until the respondent might choose to pro- 
vide him with a transcript and file it for him in that court. 
The fact that the appellant in the present case filed a tran- 
script cannot alter the result. It was filed out of time and 
was properly disregarded. The only question before this 
court is, was the judgment of the circuit court properly 
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affirmed, on motion, on the transcript filed by the re- 
spondent ? 

The cases of A. ¢ P. R. R. Co. v. City of St. Louis, 66 
Mo. 228, and the State ex rel. Christy v. Ryan, decided June 
2nd, 1879, but not reported, which are cited by appellant’s 
counsel, do not support his position. The first named case 
had been certified to the court of appeals by this court in 
compliance with section 19, article 6 of the constitution, 
and on appeal from the judgment of that court, on the 
merits, we said that it was immaterial whether the case 
had been properly certified to the court of appeals or not; 
it was before us and should be determined on its merits. 

In the case of Christy v. Ryan, the appellant failed to 
file a transcript in the court of appeals, and the respondent; 
‘ .___., having produced a perfect transcript, asked 
comage. to have the judgment affirmed, and the judg- 
ment was affirmed by the court of appeals, with ten per 
cent damages. On appeal to this court from said judg- 
ment of affirmance, this court declined to examine into 
the merits of the case, and delivered the following opinion : 
Per Curiam: “Ten per cent damages should be awarded in 
those cases only, where the record is examined and the 
appeal found to be without merit. The judgment of the 
court of appeals will, therefore, be reversed and the cause 
remanded to that court with directions to enter up a judg- 
ment of affirmance without damages.” This case, it will 
be seen, supports our ruling in the case now before us. The 
same principle was applied to a different state of facts in 
McCrary v. Menteer, 58 Mo. 446. 

The judgment will be aftirmed. The other judges 


concur. 
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Barnard Vv. BaTeMAN, Appellant. 


1. Probate of Wills. The probate of a will relates to the death of 
the testator and confers title from that time. The fact, therefore, 
that a will under which a plaintiff in replevin claims, was not 
probated until after the bringing of the suit, isno objection to its 
admission in evidence. 





2. . A-will proved before the clerk in vacation and recorded 
but the probate of which the probate court has failed to confirm, 
is not admissible in evidence. 


Appeal from Barton Circuit Court.—Hon. J. D. Parkryson, 
Judge. 


REVERSED. 


This was an action for the claim and delivery of per- 
sonal property. Plaintiff claimed part of the property as 
legatee under the will of her deceased husband. At the 
trial she gave evidence showing that after the commence- 
ment of the suit proof of the execution of the will was 
taken by the clerk of the probate court in vacation. De- 
fendant then showed that there had been a term of the 
probate court since the proof was taken, and that nothing 
appeared upon the records of the court in relation to the 
will, except that it had been recorded. Plaintiff had judg- 
ment, from which defendant appealed. 


Robinson & Harkless for appellant. 


The time of trial of this cause being subsequent to 
the final adjournment of the term of probate court held 
next after the taking of the proof of probate in vacation, 
the same should not have been admitted in evidence with- 
out proof that said certificate of probate had been approved 
by the probate court. Acts 1877, p. 240, § 6; Creasy v, 
Alverson, 43 Mo. 18; Pinney v. Pinney, 8 Barn. & C: 335. 
The court should not have admitted the will in evidence, 
because this suit was commenced on January 24th, 1878, 
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and the supposed proof and certificate of probate were not 
granted until in February, 1878, after suit was commenced ; 
for to sustain an action of replevin there must have been 
a former possession or a present right to possession. The 
plaintiff in this cause never had possession, and, at the 
date of the bringing of this suit, had no right to it. Dillons’ 
Adn’r v. Bates, 39 Mo. 292; Goodrich v. Pendleton, 4 John. 
Ch. 549; Stagg v. Green, 47 Mo. 500; Harper v. Butler, 2 
Pet. 239; Carpenter v. Going, 20 Ala. 587; Stearns v. Burn- 
ham, 5 Me. 261; Doolittle v. Lewis, 7 John. Ch. 45; Bal- 
lance v. Frisby, 2 Scam. 65; Shepherd v. Nabors, 6 Ala. 637, 
Melton v. McDonald, 2 Mo. 45; Phinny v. Warren, 52 Iowa 
332; s.c..10 N. W. Rep. 157. 


E. Buller for respondent. 


From all that appears in the record in this case the 
will was regularly probated, and the fact that it was not 
so probated till after the commencement of this suit does 
not affect the right of the plaintiff to recover in this ac- 
tion. When probated, it related back to the death of the 
testator. Wilson v. Wilson, 54 Mo. 213; Richards v. Pierce, 
44 Mich. 444. 


SHerwoop, J.—Under the ruling of this court in Wil- 
son v. Wilson, 54 Mo. 213, the fact that a will is not probated 
until after suit broughg, is wholly immaterial, since under 
that ruling the act of probating relates to the death of the 
testator, and confers title from that period. But the ob- 
jection was taken at the trial, that the will had not been 
probated. It is true it had been recorded, and from this 
perhaps, it might be inferred that it had been probated, 
but this recording may have occurred in vacation. If the 
will had really been probated, the inference is equally strong 
that the records of the probate court would have contained 
the evidence of that fact, which confessedly they do not. 
The statute, section 3989, only permits a will to be read in 
evidence when proved according to the statutory provis- 
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ions, recorded and certified by the clerk of the court and 
attested by his seal of office. So far as this record shows» 
the will in question has not been proved, nor has it been 
certified as required by law. As an instrument of evidence 
it was, therefore, worthless, and the objection to its admis- 
sion must be held well taken. Therefore, judgment re- 
versed and cause remanded. All concur. 





EXENDINE, Appellant, v. Morris. 


Statutory Sale: coLLATERAL ATTACK: DEED. A special statute au- 
thorized a guardian to sell certain lands of his wards and invest the 
proceeds—the sale to be approved by the county court. Some of 
the proceedings of the guardian were informal and irregular, but 
the county court approved the sale. Held, that its action could not 
be attacked collaterally. Held, further, that the statute prescribing 
no form of deed to be given to the purchaser, a conveyance was 
valid, though it was not in the form required by the general law. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Norton, Martin & Dryden for appellant. 


Where land is conveyed under a special authority, that 
authority must be strictly pursued. Denning v. Smith, 3 
Johns. Ch. 344; Young v. Keogh, 11 Ill. 642; Langdon v. 
Poor, 20 Vt. 15; Thatcher v. Powell, 6 Wheat. 127; Head 
v. Providence Ins. Co., 2 Cranch 127; Robert v. Casey, 25 
Mo. 584; Strouse v. Drennan, 41 Mo. 298. In Dudley v. 
Mayhew, 3 N. Y.9, and Almy v. Harris, 5 Johns. 175, it is 
decided that “where a statute which creates a right gives 
no remedy, a party may resort to the usual remedy.” By 
a parity of reasoning, where a statute which prescribes a 
duty fails to prescribe the method of the execution of the 
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duty, the duty must be executed in the usual manner; i. 
e., under the rules laid down in the general law for the 
performance of such duty. For instance, when the special 
act requires the guardian to execute a deed, and fails to 
specify what method of execution he shall follow, he of 
course must make his deed eonform to the requirements of 
the general law. 


Dyer, Lee § Ellis for respondent. 


The act of the legislature did not prescribe the form 
ot the deed. The proceedings of the county court cannot 
be collaterally attacked. Me Vey v. Mc Vey, 51 Mo. 406 ; 
Pattee v. Thomas, 58 Mo. 163; Overton v. Johnson, 17 Mo. 
442; Higgins v. Peltzer, 49 Mo. 152; Rugle v. Webster, 55 
Mo. 246; Carr v. Spannagel, 4 Mo. App. 284. 


Hoveu, C. J.—This is an action of ejectment, brought 
in March, 1877, for certain land in Lincoln county. The 
plaintiffs claim title by virtue of a deed made on the 10th 
day of January, 1848, by Charles Bennett, conveying said 
land to his daughter, Sarah E. Bennett, during her natural 
life, remainder in fee to her two daughters, Mary R. Ben- 
nett and Eleanor Bennett. Mary R. Bennett intermarried 
with the plaintiff James Exendine in 1863, and Eleanor 
Bennett intermarried with the plaintiff James Riffle in 
1866. Sarah E. Bennett died December 10th, 1867. 

The defendant claims title under a deed made May 
5th, 1860, by E. J. H. Bennett, guardian and curator of 
Eleanor and Mary R. Bennett, to Jonah Morris under and 
by virtue of an act of the general assembly of the State 
of Missouri, approved January 4th, 1860, authorizing him 
to sell said land for three-fourths of its appraised value, 
subject to the approval of the county court of Lincoln 
county, and to re-invest the proceeds in lands in Hickory 
county, subject to the approval of the county court of 
Hickory county. Jonah Morris conveyed to the defendant. 


27-76 
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The plaintiffs contend that the proceedings had by the 
guardian, E. J. HW. Bennett, under the act of 1860, are void 
for want of conformity to the requirements of the act, and 
that his deed, therefore, conveyed no title to Jonah Mor- 
ris. It is objected that no bond was given by the guardian, 
the instrument intended as such having no seal; that the 
Hickory county records show that Bennett was appointed 
guardian for Mary and Ellen Bennett, and not for Eleanor 
Bennett; that the land was appraised by three householders, 
and not by three freeholders ; that the report of sale to the 
Lincoln county court was made not by Bennett, guardian 
and curator, but by “ Bennett, curator, etc., per Geo. W. 
Zimmerman ;” that the report of sale was approved by the 
Lincoln county court, and not the sale itself; that it does 
not appear in the deed from Bennett to Morris, that the 
land was appraised, or that the curator reported the sale 
to the county court, or that the sale was approved by the 
court; that the deed was acknowledged in open court in 
Hickory county; and that oral testimony was improperly 
admitted to show that the appraisers were freeholders. 

All of these objections, save the one that the deed 
does not contain the necessary recitals, were considered by 
the court of appeals, and are satisfactorily disposed of in 
the opinion of that court, and it is unnecessary for us to 
re-state the reasons there given. 

Many of the proceedings under the act of ‘the legisla- 
ture are informal and irregular, but the Lincoln county 
court manifestly had jurisdiction, and its action in the 
premises is not of such a character as to render it subject 
to collateral attack. 

In regard to the objection that essential recitals are 
wanting in the deed, it is sufficient to say, that no form of 
deed is prescribed by the act of 1860, nor are any particu- 
lar recitals required to be stated therein. The deed refers 
to the act under which it was made, and the facts neces- 
sary to authorize its execution are shown aliunde. Not 
being founded upon a sale made under the general law, but 
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upon a special act containing no requirements as to its 
contents, and being good as a conveyance, we hold it to be 
sufficient. 

The plea of the statute of limitations, was not noticed 
by the court of appeals, and we think it unnecessary to 
discuss it. The judgment will be affirmed. All concur. 





Boss et al., Appellants, v. Boss. 


Equity Pleading: muttirariousness., A bill against several defend- 
ants to set aside several distinct conveyances made to them separ- 
ately on the ground of fraud—one general right being claimed—is 
not multifarious. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 


This was a bill in equity filed by John H. Bobb and 
Martrom D. Lewis, public administrator of the city of St. 
Louis, in charge of the estate of Charles L. Bobb, deceased, 
against Charles Bobb, Martha E. Bobb, William C. Jami- 
son, Jane R. Perker, George W. Cline, Thomas Howard, 
William H. Letcher, Marshall D. Lyle, August Jackman, 
Leicester Babcock, George R. Hincke, Peter W. Hincke, 
Levi L. Ashbrook, Frank R. McGinness, Joseph Tippett, 
Elizabeth V. Peebles, Rufus W. Bailey, Amanda S. Rose, 
Louis H. Rose and Cora 8. Taylor. The bill stated that 
in 1870 a bill in equity was filed in the St. Louis circuit 
court on behalf of the plaintiff, John H. Bobb, and of 
Charles L. Bobb, now deceased, and whose administrator 
is a party plaintiff herein, and of Lucy G. Taylor, who, 
before judgment, assigned her claim to John H. Bobb, in 
which bill the plaintiffs therein sought a decree in equity 
against the defendant, Charles Bobb, for an accounting 
and for judgment for the sum which should be found due 
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them respectively upon an accounting. The bill further 
stated that in this suit brought in 1870, such proceedings 
were had that on the 15th day of June, 1878, the circuit 
court of the city of St. Louis, rendered a decree in favor 
of the plaintiff, John H. Bobb, and against Charles Bobb, 
for the sum of $27,538, and in favor of John H. Bobb, as 
assignee of Lucy G. Taylor, for the sum of $36,263, and 
in favor of the administrator of Charles L. Bobb, against 
Charles Bobb, for the sum of $18,382. The decree further 
awarded all costs against Charles Bobb. The bill further 
stated that the indebtedness for which a decree and judg- 
ment were rendered in the original suit, began to accrue 
and accumulate in the year 1845, and gradually increased 
until the 15th day of June, 1878, when a decree was ren- 
dered for the amount then due. The bill further stated 
that, from a time prior to the making of the several con- 
veyances named in the bill, and subsequent to the time 
when the indebtedness for which a decree was rendered 
began to accrue and become due, the defendant, Charles 
Bobb, had, in pursuance of a systematic plan to hinder, de- 
fraud and delay his creditors, who subsequently obtained 
judgment for their claims, made to the several other de- 
fendants in this suit, divers conveyances, which are set out 
fully in the bill, together with a full description of the 
property, of certain lands lying for the most part in the 
city of St. Louis, but partly in the county of St. Louis ; 
said conveyances consisting, as well of deeds in fee as of 
deeds in trust, which conveyances are all alleged in the bill 
to have been made without consideration, and with the 
sole purpose of removing the property affected by the sev- 
eral conveyances from the reach of his creditors on judg- 
ment and execution. 

As the bill affected several pieces of property which — 
had been, as it was alleged, in pursuance of the same plan 
and design, deeded to different parties, it was objected to 
on demurrer upon the ground of multifariousness. 

The plaintiffs, upon the other hand, contended that as 
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the allegations of the bill showed that all these convey- 
ances were made in pursuance of one and the same pur- 
pose and design, that they were not to be put to the expense 
and trouble of bringing a dozen separate bills against the 
several parties, who only nominally, upon the record, ap- 
peared to be interested in these several pieces of property. 

Upon the rendering of the decree in this case by the 
St. Louis circuit court, dismissing plaintiffs’ bill, the plaint- 
iffs moved for a new trial, which motion having been over- 
ruled, they appealed to the St. Louis court of appeals, and 
from the decision of that court affirming the decree below, 
appealed to this court. 


Henry Hitchcock for appellants. 


The defendants may all be included in the same bill. 
The test to determine whether a bill is multifarious is not 
whether a defendant is connected with every branch of the 
case, but whether the bill seeks relief in respect to matters 
which in their nature are separate and distinct. A bill by 
creditors against an executor, an heir and several distinct 
purchasers of distinct parts of testator’s real estate, for 
account and performance of agreement, is not multifari- 
ous. Salvidge v. Hyde,5 Mad. 144, note b; Barbour on 
Parties, 349. And several judgment creditors holding dif- 
ferent judgments may unite in filing a creditor’s bill to 
reach the equitable interests and choses in action of the 
debtor or to obtain the aid of the court to enforce their 
liens at law. 1 Barb. Ch. Pr. 154; Hdmeston v. Lyde, 1 
Paige 637, 638; Clarkson v. DePeyster, 3 Paige 820; Brink- 
erhoff v. Brown, 6 John. Ch. 151; Conro v. Port Henry Iron 
Co., 12 Barb. 27,57. Where there is a unity of interest 
in the objects to be attained by the bill, the parties seeking 
relief may join in the same complaint. Harrison v. Kra- 
mer, 3 Iowa 554; Barbour on Parties, 452; Fellows v. Fel- 
lows, 4 Cow. 682; Hammond v. The Hudson, ete., Co., 20 
Barb. 878; Bank of America v. Pollock,4 Edw. Ch. 218; 
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Boyd v. Hoyt, 5 Paige 65; Woodward v. Hall, 2 Tenn. Ch. 
166; Gaines v. Chew, 2 How. (U. 8.) 619, 641, 642; Camp- 
bell v. Machay, 7 Simon 564; s.c.,1 Mylne & C. 603; At- 
torney General v. Cradock, 3 Mylne & C. 85; 7 Sim. 241; 
Waller v. Shannon, 53 Miss. 500; Barclay v. Plant, 50 Ala. 
509; Dunn v. Cooper, 3 Md. Ch. 46; McGowan v. McGowan, 
48 Miss. 553; Johnson v. Powers, 14 Reporter 514; Dono- 
van v. Dunning, 69 Mo. 436. 








Jeff. Chandler for respondents. 


Where the subject matter of the litigation is com- 
posed of distinct objects in all of which there is no com- 
mon interest in the plaintiff, the bill is multifarious. Plaintiff 
cannot hold one defendant in court to wait the settlement of 
a separate controversy with another defendant. Staleup v. 
Garner, 26 Mo. 72; Bobb v. Woodward, 42 Mo. 482; Jones 
v. Paul, 9 Mo. 295; Doan v. Holly, 25 Mo. 357; Robinson 
v. Rice, 20 Mo. 229. The cases cited by appellants’ coun- 
sel are all from other states. They should not be accepted 
and the decisions of our State disregarded. 


Suerwoop, J.—On the authority of Donovan v. Dun- 
ning, 69 Mo. 436, and other cases and authorities cited by 
plaintiffs, the petition is not obnoxious to the charge of 
multifariousness. ‘Treating of such an objection to a bill, 
a writer of acknowledged authority states that the objec- 
tion will not hold where the gravamen of fraud or wrong 
in the sales is the same and equally applies to all, notwith- 
standing that the defendants claim the land under distinct 
and separate sales of different parcels thereof to them 
separately. And the same distinguished jurist says: “The 
same principle has been supposed properly to justify the 
joining of several judgment creditors in one bill against 
their common debtor and his grantees, to remove impedi- 
ments to their remedy created by the fraud of their debtor 
in conveying his property to several grantees, although they 
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take by separate conveyances, and no joint fraud in any 
one transaction is charged against them all. In sucha 
case (it is said) the fraud equally affects all the plaintiffs, 
and they may jointly sue; and all the defendants are im- 
plicated in it in different degrees and proportions, and, 
therefore, are properly liable to be jointly sxed.” Story 
Kq. Plead., §§ 285, 285a, 286, and cas. cit. Lord Redes- 
dale ruled that a demurrer for multifariousness would not 
prevail, where one general right is claimed by the bill, al- 
though the defendants have separate and distinct rights. 
Mitf. Eq. Plead. by Jeremy, 181,182. The present pro- 
ceeding isin the nature of a creditor’s bill, and fraud is 
charged as having prompted the different conveyances, one 
general right is claimed by the bill and the defendants 
hold under distinct conveyances, thus bringing the cause 
fully within the principles announced by the authorities 
cited. Therefore, judgment reversed and cause remanded. 
All concur. 





Reppick v. Newsurn, Appellant. 


1. Agister of Cattle: LIABILITY FOR DAMAGES DONE BY THEM—AT 
COMMON LAW—UNDER THE STATUTE. It isa rule of the common law 
that an agister of cattle is liable for damages done by the cattle es- 
caping from his own premises upon those of another; and this rule 
is not changed by section 5653, Revised Statutes, which makes the 
owner liable for damages where his cattle break into any inclosure 
having a lawful fence. 

Justices’ Courts: JURISDICTION: PRACTICE. If a defendant in a 
case appealed from a justice of the peace appears at the trial in the 
circuit court, he thereby waives any right he may have had to ob- 
ject to the jurisdiction of the justice. 
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Appeal from Andrew Circuit Court.—lIlox. H. 8S. Kewey, 
Judge. 


AFFIRMED. 
C. F. Boogher and W. W. Caldwell for appellant. 
Sanders & Mercer for respondent. 


Hoven, C. J.—Defendant had possession and control 
of a pasture in which about fifty head of stock belonging 
to himself and others, were pastured. This stock broke 
down the fences dividing the pasture from the adjacent 
cornfields and entered said fields and destroyed the crops 
of the plaintiff. Judgment was rendered against the de- 
fendant for the entire damage. 

The defendant contends that he is liable only for the 
damage done by his own cattle. 

Where cattle are straying upon the communis, or are 
otherwise at large, and break through a lawful fence and 
destroy crops, each owner is separately liable for the in- 
jury done by his cattle. Partenheimer v. Van Order, 20 
Barb. 479 ; Van Steenburgh v. Tobias, 17 Wend. 562; Auchmuty 
v. Ham, 1 Denio 495; Chipman v. Palmer, T7 N. Y. 51- 
But where cattle are placed in the possession of another 
for agistment, the person having the absolute ownership 
is not liable for injuries done by them, but the agister is 
alone liable, unless the owner purposely selected an irre- 
sponsible or incompetent or utrustworthy builee, in which 
event, he, also, would be liable. Judge Cooley, in his 
work on Torts, page 340, says: “The liability for the 
trespasses of animals is imposed, not because of ownership, 
but because of possession and the duty to care for them, 
Therefore, if they are in the hands of an agister, or of any 
one who, by agreement with the owner, has the care and 
custody of them for the time being, and are suffered to es- 
cape and do mischief, he, and not the owner, is the party 
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responsible.” Vide also Rossell v. Cottom, 31 Pa. St. 5253 
Ward v. Brown, 64 Ill. 307, and Cook v. Morea, 33 Ind. 497. 

This rule of the common law is not repealed by sec- 
tion 5653, Revised Statutes, making the owner liable for 
damages, where his cattle break into any inclosure having 
a fence of the height required by section 5652. Section 
5653, as will be seen from an examination of the entire 
act, applies only to exterior fences. Similar enactments 
have been thus construed in other states. Johnson v. Wing, 
3 Mich. 163; Brady v. Ball, 14 Ind. 317; Cook v. Morea, 33 
Ind. 497; Herold v. Meyers, 20 Iowa 378; Cooley on Torts, 
338. Other provisions are made in the act in regard to 
partition fences, and double damages are given for injurics 
resulting from a failure to keep them up. R.58., § 5661. 
Besides, it is not to be supposed that the legislature in- 
tended that where one farmer loans or hires, to another, 
his horses or oxen, and during such bailment, the bailee 
places such horses or oxen in his own pasture, and they 
break through a lawful partition fence and injure the crops 
of the adjoining proprietor, the owner of such stock should 
be liable for the damages. 

The further point has been made in argument, that 
the justice of the peace who tried the cause, and to whom 
the case was transferred under an order changing the venue, 
made by the justice before whom the suit was instituted, 
had no jurisdiction over the defendant ; but it appears that 
on appeal to the circuit court the defendant appeared and 
participated in the trial, and thereby waived any right he 
may have had to object to the jurisdiction of the justice 
over him. 

The judgment of the circuit court will be affirmed. 
All concur, except Judge Suerwoop, who dissents. 























SUPREME COURT OF MISSOURI, 





Mills v. Post. 





Mitts, Plaintiff in Error, vy. Post. 


1. Trust Funds: MINGLING WITH FUNDs oF TRUSTEE. When the sub- 
ject matter of a trust has been turned into money or was originally 
money, and the means of ascertainment fail, owing to its being 
mixed and confounded with the mass of the estate of the trustee, the 
right to follow the property ceases, because that right depends on 
the power of identifying the original property through any change 
of its original forms. 





2. : CASE ADJUDGED. A petition for the enforcement of a trust 
against fundsin the hands of an administrator, alleged that the in- 
testate, in his lifetime, received certain trust moneys which he de- 
posited in bank in his own name as trustee, thd®he afterward took 
all of said moneys, except $159, and used and invested the same in 
his own business and mingled the same with his own estate, etc., 
and that at the time of his death there was in the hands of the in- 
testate of said trust funds uninvested the said sum of $159, which 
the administrator was wrongfully withholding. On demurrer to the 
petition; Held, that there was nothing in the averments in refer- 
ence to the $159 which would take that part of the fund out of the 
operation of the foregoing rule. 


Error to St. Louis Court of Appeals. 
AFFIRMED. 


John P. Ellis for plaintitt in error. 
Truman A. Post for defendant in error. 


Norton, J.—This suit is before us upon writ of error 
prosecuted by plaintiff, from the judgment of the St. Louis 
court of appeals affirming the judgment of the circuit court, 

The object of plaintiff’s suit is to impress with a trust 
assets in the hands of defendant as administrator of Joseph 
Mills, deceased, to the extent of $3,000, and in support of 
the claim made that said assets are subject to the trust it 
is alleged in the petition that plaintiff placed in the hands 
of Joseph Mills, in his lifetime, $3,000 of trust money, 
which said Mills deposited in a bank to his credit as 
trustee, and “that said Mills thereafter, and in violation 
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of the trust did take the entire amount of said funds, ex- 
cept the sum of $159, and use and invest the same in his 
own individual business, and convert the same to his own 
use, and that amount as taken and used, then was and still 
is so mingled and confused with the individual estate of 
Mills, deceased, now in the hands of the administrator of 
said Mills, as to be incapable of separation from the gen- 
eral mass of assets now held by him; that at tle time of 
the death of said Mills there was in his hands of said trust 
funds uninvested the said sum of $159, which is now 
wrongfully held by defendant who claims it as a part of 
said estate.” 

On demurrer the petition was held to be insufficient 
by the circuit court, and judgment was rendered accord- 
ingly, which on appeal to the St. Louis court of appeals, 
was affirmed on the ground that the averments in the peti- 
tion forbade a recovery because of the operation of the 
following principle, viz: ‘“ When the subject matter of 
the trust has been turned into money, or was originally 
money, and the means of ascertainment fail, owing to its 
leing mixed and confounded with the mass of the estate of 
the trustee, the right to follow the property ceases, because 
that right depends on the power of identifying the orig- 
inal property through any change of its original forms.” 
The principle announced is supported by the authorities 
cited in the opinion reported in 7 Mo. App. 519. 

It is insisted that the averments of the petition as to 
the sum of $159 are sufficient to take it, so far as that 
amount is concerned, from under the operation of the 
above rule. This position is fully and satisfactorily dis- 
posed of by Judge Bakewell in the opinion above referred 
to,in which hesays: ‘That the allegation of the petition 
that at the time of the death of said Mills there was in his 
hands of said trust fund uninvested the sum of $159 which 
is now wrongfully held by defendant, is not equivalent to 
a statement that of the amount originally deposited by 
Millis $159 remained on deposit which had never been 
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withdrawn by him, and that this separate fund thus passed 
to his administrator and was still held by him.” 


Judgment affirmed, in which all concur. 





McCLanNaHAN V. SmitH, Appellant. 


Judgments nunc protunc: EFFECT ON RIGHTS OF THIRD PARTIES. 
It is well settled that a judgment nunc pro tunc cannot be made to 
operate to the prejudice of the rights of third parties acquired in 
good faith between the time of the rendition of the original judg- 
ment and the entry of the judgment nunc pro tunc. Hence, where 
a lot set off by a decree in partition to one of the parties was by her 
sold to a stranger, and afterward the decree, which, as at first en- 
tered, contained no order in relation to costs, was amended nunc 
pro tune, so as to authorize the issuance of an execution for the costs, 
and an execution was issued and the lot sold thereunder; Held, 
that the purchaser at the execution sale acquired no title as against 
the other purchaser, it not appearing that the latter at the time of 
his purchase had any knowledge or notice of the facts which au- 
thorized the correction of the judgment. 


Amendments of Pleadings after Judgment. After a motion 
for new trial had been overruled, the court permitted the ad dam- 
num clause of the petition to be amended to conform to the proof 
whereby the plaintiff’s claim for damages was increased from $100 
to $500. Held, no error. 

Ejectment : pEFENDANT’sS CLAIM FOR IMPROVEMENTS. The only way 
for a defendant in ejectment to obtain the value of his improve- 
ments made by him in good faith, is to proceed under section 2259 
and 2260, Revised Statutes, after judgment against him for posses- 
sion. 


Appeal from Jackson Special Law and Equity Court.—Hon. 


kh. E. Cowan, Judge. 


AFFIRMED. 





M. D. Trefren for appellant. 


Hoven, C. J.—This is an action of ejectment for lot 
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15, block * H,” in Ranson & 'TTally’s addition to the City 
The lot in controversy was, with other prop- 
erty, set off to Amanda E. Gaines in a suit in partition, 
brought by her and her husband and one Ranson, against 
a number of persons who were tenants in common with 
them of said lot and a large amount of other property, all 


of Kansas. 


of which was divided without sale. 


In the final judgment 


in partition, which was rendered in January, 1873, there 


was no judgment for costs. 


There was a direction in the 


judgment that the attorney’s fee allowed by the court should 
costs, but that was all. In March, 1873, 
Amanda E. Gaines and her husband sold the lot sued for 
to Mittie E. Benton, and in July of the same year, Mittie 
E. Benton and her husband sold and conveyed it to the 
plaintiff. In January, 1875, a judgment nune pro tune was 
rendered in favor of the defendants and against the plaint- 
iffs for all the costs, and also in favor of the plaintitts 
against each of the defendants for his proportional share 
of the costs, and execution was ordered to issue accord- 
ingly. On June 4th, 1875, the lot in controversy was sold 
under an execution issued on the 10th day of April, 1875, 
under the nunc pro tune judgment against the plaintiffs, 


be taxed as 


and the defer 


idant Gill became the purchaser. 


The question is, which has the better title, the plaintiff 
or the defendant 

Under the judgment rendered in 1873 no lien on the 
land was created in favor of any one, and po execution 
could issue on said judgment. A fee bill 
might have issued for the costs, if they had 
not been paid by the petitioners in the first 
instance, as required by section 22,1 Wagner’s Statutes, 
page 345; but even if a fee bill had issued, and if under 
section 1 of the act in relation to fees, (1 Wag. Stat., p. 
618,’ such fee bill could have been levied on land, still it 
would not have been a lien on the lot set off to Mrs. Gaines 


1. JUDGMENTS NUNC 

PRO TUNC: effect 
on rights of third 
parties. 


until it was 


levied. 1 Wag. Stat., p. 607, § 23. 


t.me the plaintiff purchased, therefore, there was no judg- 


At the 
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ment which was a lien on the land in controversy, nor was 
there any lien by reason of the levy of a fee bill, and the 
plaintiff could at most be charged with notice only of the 
fact that Mrs. Gaines, through whom she claims title, was 
subject to have a fee bill issued against her for the costs. 

The validity of the nune pro tune judgment cannot be 
assailed in this proceeding, as it recites on its face facts suf- 
ficient to authorize it; but it is well settled that such a 
judgment cannot be made to operate to the prejudice of 
the rights of third parties acquired in good faith between 
the time of the rendition of the original judgment and the 
entry of the judgment nunc pro tune. Hays v. Miller, 1 
Wash. Ter. 163; Galpin v. Fishburne, 3 MeCord 22; Me- 
Cormick v. Mellick & Co., 36 Ill. 114; Acklen v. Acklen, 45 
Ala. 609; Tidd’s Prac., 933. 

Parties are not bound to take notice of the judge's 
minutes, or the minutes of the clerk, but in cases like the 
present they may safely rely upon the enrolled judgment 
of the court as expressing the action of the court, and as 
importing absolute verity. There is no suggestion in the 
record before us, that the plaintiff had either knowledge 
or notice that any judgment for costs against the peti- 
tioners had ever been rendered by the court and omitted 
from the record through the misprision of the clerk. We 
are of opinion, therefore, that the plaintiff has the better 
title. 

After the trial was concluded, and after a motion for 
new trial had been overruled, the court permitted the 
2. AMENDMENTS OF plaintiff to amend the ad damnum clause of 
JUDGMENT. her petition to conform to the proof, by strik- 
ing out the word “one” and inserting the word “ five,” so 
as to inerease her claim for damages from one to five 
hundred dollars. In this there was no error. 

Thereupon the defendant asked leave to file an answer 
setting up that he had made improvements on the land, 
amourting in value to $300, and praying that the same 
might “be recouped against any sum found for the plaint- 
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iff.” The court refused to permit the answer to be filed, 
and in so refusing committed no error. The fact stated 
constituted no defense. This was expressly held in the 
cuse of Henderson v. Langley, ante, p. 226. To obtain the 
value of improvements made by him in good faith, the 
defendant must proceed under sections 2259 and 2260 of 
the levised Statutes, after judgment is rendered against 
him for the possession. 

The judgment wiil be affirmed. The other judges 
concur. 





Tue City oF St. Lovis v. Brrcwer, Appellant. 


1. Taxation: powers or city oF st. Louis. The city of St. Louis was 
empowered by the constitution of 1875 to make provision in its 
charter for the levy of taxes by its municipal assembly, upon such 
subjects and in such manner as would not be in contravention of 
the constitution and laws of the State. 

The “ Municipal Corporations” mentioned in section 1, article 
10 of the constitution, are those which derive their existence from 
legislative enactment. The city of St. Louis is not included in the 


7 


term. 


3. The Ordinance of the City of St. Louis licensing hotels and 
boarding houses is valid. St. Louis v. Bircher, 7 Mo. App. 169, af- 


firmed. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. ) 
W. H. H. Russell for appellant. 
Leverett Bell for respondent. 


The charter of St. Louis authorizes the city govern- 
ment to license, tax and regulate hotels and boarding 
houses. 2 R.8., p. 1586, par. 5, § 26, art. 3. Ordinance 
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10,662 is a valid exercise of the power thus granted. Every 
point made in this case is settled against the appellant. 
St. Lou's v. Sternberg, 69 Mo. 289; St. Louis v. Green, 70 
Mo. 562; s. ¢.,6 Mo. App. 591; St. Louis, v. Bircher, 7 Mo. 
App. 169. 


Henry, J.—Defendant was prosecuted and fined in the 
police court of the city of St. Louis, for violating a city 
ordinance, in keeping a hotel without license. The judg- 
ment was affirmed by the court of criminal correction and 
by the court of appeals, and defendant has appealed to 
this court. 

The following is the ordinance in question : 

“Section 1. A house where persons are furnished 
with either board or lodging, or both, for a conpensation 
paid, or to be paid therefor, and having more than four bed- 
rooms for the use of guests, is a hotel or boarding house 
within the meaning of this ordinance. 

“Sec. 2. There shall be levied and collected by the 
collector, for every hotel or boarding house, the sum of 
fifty cents for every room in such house, which has been 
constructed or intended to be used as bed-rooms or parlors, 
the payment of which amount shall entitle such hotel or 
boarding house to a license for one year, and no license 
shall be issued for a less term than one year. 

“Sec. 3. Any person, firm or corporation who shall 
keep a hotel or boarding house without first having ob- 
tained a license therefor, according to the provisions of 
section 2 of this ordinance, shall be deemed guilty of a 
misdemeanor, and on conviction thereof shall be fined in 
double the amount required for license for such hotel or 
boarding house, not exceeding, however, the sum of $500; 
but nothing in this ordinance shall be so construed as to 
mean houses where relations of the family only are board- 

ing for a compensation.” 

Appellant’s counsel has filed an elaborate argument, 
in which, if we understand it, he maintains that because it 
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18 provided in section 1, article 10 of the constitution, that: 
“The taxing power may be exercised by the general as- 
sembly for State purposes, and by counties and other mu- 
nicipal corporations, under authority granted to them by 
the general assembly, for county and other purposes,” the 
ordinance in question is void, no legislative authority hav- 
ing been given the city to pass it, and section 20, article 9, 
authorizing the city to frame for itself a charter for its ; 
government, provides that it shall be “in harmony with 
and subject to the constitution and laws of Missouri.” 
Provision is made in the constitution for the separa- 
tion of the city from the county of St. Louis, and it even 
contemplates that, by the charter which the city was au- 
thorized to frame, the legislative authority of the city 
might be invested with the power to levy taxes for the sup- 
port of the city government. Section 23, which declares 
that: “Such charter and amendments shall always be in 
harmony with and subject to the constitution and laws of 
Missouri,” expressly excepts, in that connection, provisions 
tor the graduation of the rate of taxation for city purposes, 
in the portions which are added thereto by the proposed 
enlargement of its boundaries.” This isa dictinct recogni- 
tion of the right of the city to make provision in its char- 
ter for levying and collecting city taxes for the mainte- 
nance of the city government. Section 20 authorizes the 
city to separate from the county and to adopt a charter for 
its government. Section 23 requires it to take upon itself 
the entire park tax, and to assume the whole of the then 
existing county debt, and from the right to adopt a char- 
ter for its government, and the obligation to assume said 
pecuniary obligations, it is by no means a forced inference 
that the city was empowered to make provision in its 
charter for the levy of taxes by its municipal assembly, 
upon such subjects and in such manner as would not be in 
contravention of the constitution and the laws of the State. 
The municipal corporations mentioned in section 1, 


article 10, which derive their authority to levy taxes from 
28 -76 
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E. Bland for appellants. 


legislative grant, are those which derive their existence from 
legislative enactment, and that embraces at present all mu- 
nicipal corporations in the State, except the city of St. 
Louis. We have noticed this point because it is not men- 
tioned by the court of appeals in its opinion, in which, on 
the other questions involved, we all concur and affirm the 
judgment. 





SHELTON ef u/l., Appellants, v. DURHAM. 

Action against Sureties: pLeapinc. In an action against the 
sureties in a bond conditioned to secure the faithful performance of 
a building covenant contained in a lease, averments in the petition 
of breaches of other covenants of the lease are properly stricken 
out. 

Objections to Evidence: tHe rEcorp. This court will not con- 
sider objections to evidence unless the record shows the specific 
grounds upon which they are based. 


Construction of a Pleading. In an action on a bond for breach 
of covenants of a lease, the lessee’s answer averred that after the 
lease had been signed and delivered and before he had secured pos- 
session of the premises, he learned of certain defects in the lease, 
and that he refused to receive the lease, and would have rescinded 
it, but plaintiffs agreed with him that if he would accept it, they 
would remedy the defects. Held, that these averments were sus- 
ceptible of the construction that the lease was never accepted ex- 
cept upon the condition that the defects should be remedied. 

New Trial for Variance. To obtain a new trial on the ground 
of variance between the pleadings and the proof, a party must show 
by affidavit not only that he was misled but also in what respect 
he was misled. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


Cline, Jamison & Day with H. A. Haeussler and Peter 
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A. R. Taylor for respondents. 


Norton, J.—This suit was brought in the St. Louis 
circuit court, by appellants, against John F. Durham, as 
principal, and James Luthy and Henry F. Vahlkamp’s ad- 
ministrator, as sureties on a bond executed by them to said 
appellants, dated November 11th, 1872, for $15,000, con- 
ditioned as foi!lows: “ Whereas, the said Jno. F. Durham 
has covenanted and agreed to erect at his own cost and 
expense, within ten months, a good and substantial build- 
ing, to be worth $15,000, as specified in the foregoing lease; 
Now, if said John F. Durham shall, within ten months, 
erect the said good and substantial building, worth a least 
$15,000, on said premises as specified in said lease as afore- 
said, and shall pay for the same, so that no mechanic’s lien 
will be filed against said premises, then said bond to be null 
and void; otherwise to remain in full force and virtue.” 

Plaintifts allege in the petition the execution and de- 
livery to defendant Durham of a writing leasing to him a 
lot in the city of St. Louis for the period of ten years, con- 
taining certain covenants on the part of said Durham and 
among them one which bound him to erect and build on 
the leased premises a good and substantial building within 
ten months from the 11th day of November, 1872, of the 
value of $15,000; which at the termination of the !ease 
was to belong to plaintiffs. It is also averred that said 
Durham had not only failed to perform said building cov- 
enant but also others mentioned in said lease, whereby it 
became terminated and an action accrued to plaintiffs ou 
the bond in suit. 

In order to prevent further reference to it, it may here 
be observed that the court, on defendant’s motion, struck 
1 action aout Out all that part of the petition relating to 
ing. the non-performance of all covenants except 
the one relating to the erection of said building. This 
action was entirely proper as defendants had only bound 
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themselves in the bond sued upon to be answerable for the 
non-performance of the building covenant. 

Defendant Durham answered separately that after said 
lease had been signed and delivered, and before he secured 
possession of the leased premises, he learned that it was 
not properly nor legally executed by Mrs. Rives, one of the 
lessors and a married woman, and that Frank G. Shelton, 
another of the lessors, was a minor, and that he refused 
to receive said lease, and would have rescinded the same, 
but plaintiffs agreed with him that if he would accept said 
lease, they would cause it to be executed properly by Mrs. 
Rives, and would also execute a bond of indemnity against 
all damages that might be sustained by reason of the 
minority of said Shelto»; that said lease was never legally 
executed by Mrs. Rives nor said bond of indemnity ever 
given, and that the bend in suit was without consideration. 

The other two defendants answered jointly setting up 
substantially the same defense. 

On the trial defendants obtained judgment, from which 
plaintiffs appealed to the St. Louis court of appeals, where 
the judgment was affirmed, and from which plaintiffs have 
appealed to this court. It is insisted that the court erred 
in giving and refusing instructions and in admitting evi- 
dence. 

The defendant Durham was put upon the stand as a 
witness, and his evidence in relation to the agreement of 
2. cBIECTION 70 plaintiffs to have Mrs. Rives properly execute 
record. the lease and the indemnifying bond, was 
objected to, which was overruled, and the evidence re- 
ceived. The record before us does not show the specific 
grounds, or any grounds whatever, upon which the objec- 
tion was based, and according to repeated rulings of this 

court objections to evidence will not be considered unless 
the objection shows the specific grounds on which they are 
based. Primm v. Raboteau, 56 Mo. 407 ;* Margrave v. Aus- 
muss, 51 Mo. 566, and cases there cited. 
The court gave for plaintiffs an instruction to the effect 
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that if the jury believed from the evidence that the lease 
8. constructionor Te@d in evidence was signed by the parties 
4 PLEADING. thereto, and delivered to the defendant Dur- 
ham, and that he accepted the same unconditionally and 
entered into possession of the leased premises, and that 
said lease had terminated by forfeiture or otherwise, and 
that Durham had failed to erect the house mentioned in 
said lease, they would find for plaintiffs. 

The court, of its own motion, then gave the following: 
If the jury find from the evidence that prior to the accept- 
ance of the lease read in evidence by the defendant Dur- 
ham, and prior to the delivery of the bond sued upon to 
the plaintiffs, the plaintiffs agreed with defendant Durham 
that they would thereafter cause said lease to be properly 
executed by the plaintiff Gillie S. Rives, and her husband, 
and would give a bond of indemnity against F. G. Shel- 
ton disaffirming said lease upon his coming of age, and 
that defendant Durham accepted the lease in question, 
and entered into possession of the premises and delivered 
the bond now in suit upon such conditions, and that 
plaintiffs never did, in fact, comply with such conditions, 
by causing said lease to be further executed by Gillie 8. 
Rives and her husband, and said bond to be given, then 
the plaintiffs cannot recover on said bond ; but the burden 
of showing that the lease was accepted, and said bond de- 
livered upon such conditions, and that such conditions were 
not complied with, rests upon defendant, and‘the jury must 
be satisfied of said facts by competent evidence. 

These instructions, we think, embraced the case made 
in the pleadings and evidence. The answer is susceptible 
of the construction evidently put upon it by the trial 
court, viz: that the defense relied on was that the lease 
was never accepted except upon the conditions mentioned 
in the instructions given by. the court of its own motion. 

It is also insisted that the court erred in not granting 
a ueW trial on the ground of variance between the plead- 
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4 wew teraz por ™ZS and proof. It has been held by this 
valeaee. court that before such ground can be made 
available, the party relying upon it must show by affidavit 
not only that he was misled, but also in what respect he 
had been misled, and such is the plain reading of the stat- 
ute. R.S., § 3565; Wells r. Sharp, 57 Mo. 57; Fischer v. 
Maz, 49 Mo. 4045; Turner v. R. R. Co., 51 Mo. 503. The 
affidavit filed did not come up to these requirements. 
Judgment affirmed, in which all concur. 





Harre v. Tue Crty or Kansas, Appellant. 


Municipal Corporation: DEFECTIVE SIDEWALK: DAMAGES: PLEADING. 
In an action against a city for personal injuries caused by failure to 
keep a sidewalk in repair, it is not essential that the petition should 
allege that the city owned the sidewalk, or authorized its construc- 
tion or had adopted it as its own. Other allegations made in this 
case showing the duty of the city to keep the sidewalk in repair ; 
Reid, sufficient. 


Appeal from Jackson Cirenit Court-—Hoy. 8. H. Woopson, 
Judge. 


AFFIRMED. 


D. 8S. Twitchell tor appellant. 


Wm. S. Carroll for respondent. 


Hoven, C. J.—The plaintiff recovered $500 for injuries 
received by her in consequence of a defect in a sidewalk 
on the south side of twelfth street in the City of Kansas, 
over which she was passing on the 28th day of April, 1878. 
The petition alleges, in substance, that Twelfth street was, 
at the time stated, one of the most public thoroughfares 
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of the city, that the defendant had exclusive control of the 
same, that it was its duty to keep the same in repair, and 
that it was necessary for the convenience and safety of the 
public that the same should be kept in repair, and the city 
authorities negligently permitted the sidewalk by which 
plaintitf was injured to be and remain in an unsafe and 
dangerous condition for a long period of time prior to 
plaintiff’s injury, well knowing that the same was unsafe 
and dangerous, by reason of the planks thereon being loose 
and unfastened, and that the plaintiff was injured while 
walking thereon, in the exercise of due care and without 
any fault or negligence on her part. 

It is unnecessary to examine the phraseology of the 
petition critically and in detail. The petition is certainly 
good after verdict. It was unnecessary to allege, as the 
defendant contends, that the city authorized the construc- 
tion of the sidewalk in question, or that it had adopted it 
as its own, or that it owned said sidewalk. Oliver v. The 
City of Kansas, 69 Mo. 79. 

As there was ample testimony from which the jury 
might fairly infer that the city had been guilty of negli- 
gence in failing to repair the sidewalk by which plaintiff 
was injured, and as the instructions fairly presented the 
law applicable to the facts in evidence, we affirm the judg- 
ment. The other judges concur. 





Tue Unton Natrona, Bank v. Ilunt, Appellant. 


1. Sale of Bank Stock: REPRESENTATIONS BY BANK OFFICER AS TO 
CONDITION UF THE BANK. A person buying stock of a bank from the 
bank is entitled to rely upon assurances of an officer of the bank as 
to its financial condition; and if already a stockholder is not bound 
to avail himself of his right of examining the books of the bank. 


A representation by a bank officer that stock of his 
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bank is worth $100 per share is a mere expression of opinion or 
commendation of the stock, and if it turns out to be false a note 
taken by him for the price of the stock will not thereby be avoided 
though it was relied on by the purchaser, but it is otherwise with a 
representation that the bank is in a solvent condition and doing a 
good business. 

8. National Banks: rower To sELL THEIR OWN stocK. When a Na 
tional bank purchases its own stock to protect itself from loss upon 
a debt, it is bound to sell the stock within six months, and may sell 
on credit and take the purchaser’s note, with the stock sold as col- 
lateral to secure it, provided this is done in good faith. 


4. Ultra Vires asa Defense. An abuse of the corporate powers is 
not a sufficient defense to such a note. The question of misuser 
will not be decided collaterally by setting aside a sale otherwise 
good.* 


Appeal from St. Louis Court of Appeals. 
REVERSED. 


This is an action on a promissory note made by the 
defendant, Theodore Hunt, and indorsed by Charles L.- 
Hunt. There is an allegation that the indorser waived de- 
mand and notice. As to this the jury found for the in- 
dorser, and as to his liability nothing more need be said. 
The petition alleges that the defendant Theodore Hunt 
purchased of Aull & Pollard one hundred shares of stock 
in the bank of the corporation plaintiff, at eighty cénts on 
the dollar, in consideration of which, a note at four months 
for $8,000, made by Theodore and indorsed by Charles 
Hunt, was given to Aull & Pollard, and the stock trans- 
ferred to Theodore Hunt; and the note was assigned to 
plaintiff for value, before maturity, by Aull & Pollard; 
that at the maturity of that note, defendants requested an 
extension, and in consideration thereof executed the note 
in suit, which is dated June 4th 1873, and is for the same 
amount and time as the note of which it is a renewal. 

The defendants admit the execution and indorse- 
ment of the note in suit, and that plaintiff was a banking 
corporation under the laws of the United States; and deny 





*Syllabi Nos. 3 and 4 are taken from 7 Mo. App. 42, and are in- 
serted by order of the court. 
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the other allegations of the petition, and set up two dis- 
tinct grounds of aflirmative defense. First, they say that 
the plaintiff had purchased seven hundred and eighty 
shares of the stock of its own corporation, in violation of 
the act of Congress, which prohibits such a bank to pur- 
chase or hold its own shares, or to make aloan upon them, 
except such security or purchase shall be necessary to pre- 
vent loss of a debt previously contracted in good faith ; 
and that, having and illegally holding these shares, plaintiff 
contrived that one hundred of these shares, should be re- 
garded as the property of Theodore Hunt, and that he 
should borrow from the bank $8,000 on such shares, and 
deposit them as collateral security for his notes; and the 
note sued on was a renewal of the note given to carry out 
this illegal transaction, and represents a discount made by 
the bank on the security of its own shares, in violation of 
law. The second affirmative defense is, that the note was 
obtained by false and fraudulent representations, and that 
the consideration has failed. The particulars of this de- 
fense are set out in the answer with great detail. 

The testimony of Charles Hunt was to the effect that 
he is the father of his co defendant, Theodore Hunt; that 
he was on terms of intimacy with Aull, the president, and 
with Pollard, the vice-president of the plaintiff, and with 
some of the directors; that he kept his account in plaint- 
iff’s bank; that his son Theodore, a man of about thirty 
years of age, had a separate estate, owned five shares in 
plaintiff, and kept his account in plaintiff’s bank; that 
Pollard, in the presence of Aull, represented to witness 
that the bank had been compelled to purchase from the 
estate of O’Fallon & Hatch, in bankruptcy, a large number 
of its own shares; O’Fallon & Hatch being very heavily 
indebted to the bank. Pollard said that he was desirous 
to sell these shares to friends of tlie directory; and men- 
tioned two or three men who would take one hundred 
shares each. The bank, Pollard said, was in a flourishing 
condition, making money ; its shares were selling at eighty- 
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two, and were worth a hundred, and would soon be sought 
for at that price. Pollard requested witness to get his son 
Theodore to take one hundred shares, out of friendship 
for the officers of the bank; the dividends would pay the 
interest. Pollard said that Theodore would never be called 
upon to pay the note; that if he did not wish to hold the 
shares, they would find some one to take them off his hands, 
This conversation was repeated by witness to Theodore, 
word for word, without advising him in regard to the mat- 
ter. Witness told his son that if he desired to comply 
with Pollard’s request, he, witness, would indorse the note. 
From his intimate friendship with Pollard, witness believed 
that he was not deceiving him in these statements. The 
note was executed and indorsed; the certificates of stock 
were assigned by Theodore in blank, and the note and 
stock were rolled up together and put away in the vaults of 
the bank by Aull & Pollard, with the remark that if Theo- 
dore wanted the stock at any time for sixty or ninety days, 
to raise money on it, he could have it. 

The testimony of Theodore Hunt corroborated that 
of his father. He said that he relied implicitly on Pol- 
lard’s statement; that he did not want the stock, and had 
no idea of buying it, except to accommodate his friend 
Pollard; that the statement that the stock would soon be 
worth a hundred did not influence him, except so far as it 
went to show that there was no risk. When the first note 
matured, he had a considerable sum in plaintiff bank, and 
Pollard asked him whether he would pay anything on the 
note. Theodore said of course he would not. Pollard 
said, “All right. I thought perhaps you might wish to do 
so.” The note was then renewed by the note in suit. 
Theodore paid accrued interest by his checks on plaintiff. 
He did this anticipating a dividend. The dividend was 
credited to him. He voted the stock on one occasion, 
when the question was as to the bank’s going into liquida- 
tion. The bank failed in Uctober, 1873, just before the 
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maturity of the note sued on. Pollard died about a month 
after the failure. 

There was evidence in the case from which a jury 
might infer that this stock, at the time of the transaction, 
belonged to the bank, being a part of seven hundred and 
eighty shares purchased by the bank, in the name of Aull 
& Pollard, from the assignee of O’Fallon & Hatch, to pro- 
tect the bank, and to prevent loss from a bona fide indebt- 
edness of the bankrupts to the bank. There was also evi 
dence tending to show that the stock in question did not 
belong to the bank at any time, but was owned by Aull 
& Pollard, who were doing a brokerage business and spec- 
ulating in stocks and. bonds. There was evidence tending 
to show that Aull & Pollard owed the bank, when it failed, 
about $200,000; that their debt to the bank was paid be- 
fore the suit. The evidence put the value of the stock, 
about the date of the alleged sale to Theodore Hunt, at 
from $75 to $82. It had been gradually rising for some 
time. Some years before the transaction, it had been down 
to $65, and it seems to have reached its highest point about 
the date of the sale to Theodore Hunt. 

At the instance of the plaintiff the court gave the 
following, among other instructions, to the jury: 

1. If it appears from the evidence that the note sued 
on is the renewal of a prior note given for the purchase 
of the shares of stock in question, the fact that, when said 
sale was made, Isaac J. Pollard represented to the defend- 
ant, Theodore Hunt, that the bank was then in a solvent 
condition, and doing a good business, and that each of 
said shares of stock was worth the full value of $100, and 
that the defendant, Theodore Hunt, relied on such repre- 
sentations in making his purchase of said stock, and that 
said representations, or either of them, turned out to be 
false, still that is no defense in this action for the note 
sued on.” 

The court refused the following, among other instruc- 
tions, asked by the defendants: 
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5. The court instructs the jury that if they believe 
from the evidence that at the time the defendant made his 
first note, dated February Ist, 1873, the plaintiff was the 
owner of the shares sold to the defendant, Theodore Hunt, 
and that Isaac J. Pollard and Robert Aull then were vice- 
president and president respectively of the plaintiff, and 
they or either of them, acting for or in behalf of the 
plaintiff in making said sale to defendant, represented to 
the defendant, Theodore Hunt, that the plaintiff was then 
in a solvent and flourishing condition; that each of said 
shares was then worth the full sum of $100; and that the 
defendant, Theodore Hunt, relied on said representations 
in making said purchase, and that said representations, or 
either of them, were false, and known to said Aull or said 
Pollard to be false when made, and that said Theodore 
Hlunt, defendant, did not learn that said representations 
were false until after the execution of the note sued on, in 
renewal of the original note, then said false representa- 
tions, or either of them, were such as rendered the note 
sued on void, and the jury will find for the defendant. 

The jury found a verdict for the plaintiff as against 
the defendant Theodore Hunt, and there was judgment 
accordingly, which, on appeal to the St. Louis court of 
appeals, was affirmed. Defendant Theodore Hunt then 
appealed to this court. 


Noble & Orrick for appellant. 
James O. Broadhead & Wm. F. Broadhead for respoud- 


ent. 


Henry, J.—We are satisfied with the conclusion 
reached by the court of appeals, but differ from that court 
with respect to the doctrine announced in the following 
paragraph of itsopinion: “He, Theodore Hunt, chose to 
ake the opinion of the officers of the bank, as to its con- 
lition, without any effort to get at facts on which the opin- 
ion might be based. There was here no exercise of ordinary 
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diligence and attention.” Neither Peers v. Davis, 29 Mo. 
186, nor Matlock v. Meyers, 64 Mo. 531, cited by the court 
of appeals as sustaining that proposition, supports it, while 
the contrary was expressly ruled in Wannell v. Kem, 57 
Mo. 478; and numerous authorities are cited in the opinion 
delivered by Judge Napton which fully sustain the doctrine 
therein announced. The evidence on this point, tended 
to prove that what Pollard said with regard to the bank’s 
condition, was not a mere expression of opinion, but the 
statement of a fact, peculiarly within the knowledge of its 
officers. Although defendant had the right, as a stockholder, 
to inspect the books, and, by an examination might have 
ascertained whether the statement was true or false, an 
acquaintance with bank-book keeping, and considerable 
time would have been required for such an examination ; 
and, under such circumstances, the defendant may rely 
upon the assurance of the officers of the bank, and not 
subject himself to the imputation of negligence for a 
failure to examine the books of the bank. 

The appellant’s counsel complain of the refusal of the 
fifth instruction asked for defendant. We agree with the 
court of appeals that: “ Expressions of opinion, commen- 
dation of the subject of the contract, statements as to pro- 
ductiveness and value, are no grounds for setting a sale 
aside although they are shown to be false.” Gordon v. 
Parmelee, 2 Allen 213; Brown v. Castles, 11 Cush. 350. The 
instruction was, therefore, erroneous wherein it declared 
that if Aull & Pollard represented to the defendant, that 
each of said shares, was worth $100, and that said repre- 
sentation was known to Aull or Pollard to be false when 
made, it rendered the note sued on void. But for this vice 
the instruction should and probably would have been given ; 
and no instruction was asked by defendant, on that sub- 
ject, submitting the proper question to the jury. All con- 
curring, the judgment is aftirmed. 
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On Rehearing. 


Henry, J.—We adhere to the opinion heretofore de- 
livered herein, with respect to the principles of law therein 
enunciated, but reverse the judgment and remand the 
cause for the error of the court in giving instruction No. 
one asked by plaintiff. We declared in the original opin- 
ion, that instruction No. five asked by defendant was er- 
roneous, in that it told the jury, that if either of the rep- 
resentations mentioned therein was false, and known to 
Aull & Pollard to be false, plaintiff could not recover, 
holding that the representation in regard to the value of 
the stock was a mere expression of opinion or commen- 
dation of the subject of the contract, and afforded no 
ground for setting aside the sale; and declared that but for 
that vice in the instruction it should have been given. We 
entirely overlooked the plaintiff’s instruction No. one, 
which declares that neither of those representations, if 
made, as alleged, and proved to be false, afforded any de- 
fense to the action. The judgment is reversed and the 
cause remanded, all the judges concurring. 





GARTSIDE v. THe Connecticut Mutvat Lire Insurance 
Company, Appellant. 


Witness : INFORMATION ACQUIRED BY PHYSICIANS AND SURGEONS, PRIV- 
ILEGED, WHAT. Section 4019, Revised Statutes, declares that a phy- 
sician or surgeon shall be incompetent to testify “concerning any 
information which he may have acquired from any patient while 
attending him in a professional character, and which information 
was necessary to enable him to prescribe for such patient, or do any 
act for him asasurgeon.” Held, that the word “ information,” as 
here used, includes not only communications made by the patient, 
but knowledge obtained by the physician or surgeon through his 
own observation or examination while attending the patient in a 

professional capacity. All such he is forbidden to disclose. 
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Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
B. D. Lee for appellant. 


The court of appeals gave too broad a construction 
to the statute of Missouri relating to the competency of 
witnesses. It should have been strictly construed. Smith 
v. Moffat, 1 Barb. (N. Y.) 65; Dwelly v. Dwelly, 46 Me. 
377; Young v. McKenzie, 3 Ga. 31; Dewey v. Goodenough, 
56 Barb. (N. Y.) 54; State v. Clinton, 67 Mo. 880; Satterlee 
v. Bliss, 36 Cal. 489; Gower v. Emery, 18 Me. 79; Hotaling 
v. Cronise, 2 Cal. 60; Warner v. Fowler, 8 Md. 25. The 
New York and Michigan authorities cited by plaintiff have 
no application here, as the statutes of those states under 
which those cases were decided, differ in material respects 
from the statute of Missouri. They do not contain the 
words “from any patient.” 2 N. Y. R.8., 406, § 73; 2 
Mich. Comp. Laws, chap. 188, § 86. The statute of Mis- 
souri does. R.S.,§ 4017. The court of appeals gave such 
construction to the law relating to witnesses as must nec- 
essarily be productive of practical inconvenience to the 
community, not only against the spirit but against the 
plain letter of the law. This was error. Pierson v. Peo- 
ple. 79 N. Y. 424; s. ¢., 35 Am. Rep. 524. 


Jacob Klein for respondents. 


The information which a physician is forbidden to 
disclose consists not merely of the communications made 
to him by his patient, but of facts which otherwise come 
to his knowledge by virtue of his professional employment. 
Citing cases referred to in the opinion, also Masonic, etc., 
v. Beck, 77 Ind. 203; s.¢.,40 Am. Rep. 295; Grattan v. dns. 
Co.,80 N. Y. 281; Hunn v. Hunn, 1 Thomp. & C. 499. The 
presence of the phrase “ from any putient” in our statute 
dose not render it different from the statutes of New York 
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and Michigan, or impair the force of the decisions quoted 
from those states. It might as well be said that informa- 
tion can be gained only through the sense of hearing, as 
that the information intended to be protected by the stat- 
ute is only that which the medical person gains through 
the oral statements of the patient. The construction 
adopted by the circuit court necessitates the insertion of 
the word “oral” before “information” in the statute, which 
clearly the court had no authority to do. 

But the context of the clause puts the matter beyond 
doubt; there is a studied discrimination in the language 
applied to the three professions: As to the attorney, it is 
the “communication” that is to be withheld. As to the 
priest, it is the “confession.” As to the physician, it is the 
‘information,’ a word more comprehensive than both of 
the others. It is presumed that the law-makers knew the 
common law rule in regard to attorneys, and if they had 
intended to exclude only “ communications” of patient to 
physician, they would have used the same language as is 
used in regard to attorneys. As “communication” was 
the word that had been in use in regard to attorneys for 
generations, the fact that “information ” was substituted 
for it, is proof positive that the legislature meant more 
than is embraced in “communication.” Information may 
be obtained by communication, and in many different ways. 
All the knowledge that comes to a physician, in regard to 
his patient, is information. 

Again, it is obvious that the purpose of the law was 
to create entire confidence in the mind of the patient, that 
his maladies could not be disclosed by the physician. Take 
the case of a patient who has an ulcer produced by venereal 
disease. As soon as the eye of the physician rests upon 
it, he knows what it is, and its origin. It matters not 
what his patient may say. Ile may deny its origin, through 
delicacy; and yet it is by looking at the ulcer that the 
physician gets his “information.” It is the policy of the 
law to encourage the patient to receive medical aid, «nd 
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for his friends to assist him; and anything that would pre- 
vent so merciful a rule is against public policy. Take, for 
instance, eases of- delirium tremens. It is for the interest 
of society, and certainly in harmony with every human 
principle, that the patient should receive medical attention. 
But we will say that the physician who is called to attend 
upon him may be called into court to testify that he had 
delirium tremens. The fear that such would be the case 
might deter the friends of the patient from calling a physi- 
cian, and thus the law would become an engine of inhu- 
manity and cruelty, for in cases of delirium tremens the 
physician would get “information ”’ in regard to the disease 
without any “communication” from the patient, unless 
his incoherent ravings may be considered as communica- 
tions. 


Norton, J.—This suit was instituted in the circuit 
court of the city of St. Louis, on a policy of insurance to 
recover a death loss. On the tr.al judgment was rendered 
for defendant, which, on plaintiff’s appeal to the St. Louis 
court of appeals, was reversed, and from the judgment of 
reversal defendant prosecutes an appeal to this couri 

The only question presented on said appeal for our 
determination is, whether a physician, who is called to 
visit a patient, when introduced as a witness, can be re- 
quired or allowed to disclose any information acquired by 
him from such patient, either orally, by signs or by obser- 
vation of the patient after he has submitted himself for 
examination, which information was necessary to enable 
him to prescribe for such patient. An affirmative answer 
reverses, and a negative answer affirms the judgment, and 
the solution of the question is dependent upon a con- 
struction of the fifth subdivision of section 4017, Revised 
Statutes, which declares that the following persons shall 
be incompetent to testify, viz: * * “A physician 
or surgeon, concerning any information which he may 
have acquired from any patient while attending him ina 
29 76 
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professional character, and which information was neces- 
sary to enable him to prescribe for such patient as a physi- 
cian, or do any act for him as a surgeon.” 

It is contended upon the one hand that the above stat- 
ute was only designed and intended to forbid the disclosure 
of such information as a physician while attending a patient 
acquires orally from the patient. It is contended, on the 
other hand, that the statute forbids, not only information 
acquired through the ear by oral communication, but also 
all information acquired through the eye by observation 


- or examination of the patient after he has submitted him- 


self to the care of the physician for examination and treat- 
ment. In settling this contention, and in determining the 
proper construction to be placed on said section 4017, we 
feel authorized to look at the adjudications in other states 
having similar statutes. 

A kindred statute has been in existence in New York 
since 1828, and is as follows, viz: “No person authorized 
to practice physic and surgery shall be allowed to disclose 
any information which he may have acquired in attending 
any patient in a professional character, and which infor- 
mation was necessary to enable him to prescribe for such 
patient as physician, or do any act for him as a surgeon.” 
This statute has been repeatedly before the courts of that 
state for construction, and in a long line of decisions, be- 
ginning in 1834 and extending down to 1880, it has been 
held that the object of the statute was to impress secrecy 
upon the knowledge acquired by a physician in the sick 
chamber, whether acquired by conversations had with the 
patient, or as the result of observation or examination of 
such patient, and which information was necessary to en- 
able him to prescribe for the patient. Johnson v. Johnson, 
4 Paige 460; Hanford v. Hanford, 3 Edw. Ch. 468; People 


. v. Stout, 3 Parker Cr. 670; 45 N. Y.125; 5 Hun 1; £2- 


ington v. Ins. Co., 67 N. Y. 185; Dilleher v. Ins. Co., 69 N. 
Y. 256; s.¢c.,25 Am. Rep. 182; Edington v. Ins. Co.,13 Hun 
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543; Grattan v. Mutual Life Ins Co., 24 Hun 43; Cahen v. 
Ins. Co., 69 N. Y. 300. 

In Michigan the statute upon this subject is in the 
exact words of the New York statute, and the same con- 
struction has been put upon it by the courts of that state, 
Judge Cooley, who delivered the opinion in the case of 
Briggs v. Briggs, 20 Mich. 84, observing: “ Nor do we 
think the physician’s evidence admissible. He had no 
knowledge upon the subject, except what he obtained in 
the course of his professional employment, and the case 
appears to be directly within the statute. * * 
We do not understand the information here referred to, to 
be confined to communications made by the patient to the 
physician, but regard it as protecting with the veil of priv- 
ilege whatever, in order to enable the physician to pre- 
scribe, was disclosed to any of his senses, and which in 
any way was brought to his knowledge for that purpose.” 

It is plausibly argued by counsel that, inasmuch as our 
statute differs from the New York and Michigan statutes 
in this, that the words “from the patient” inserted in our 
statute after the word “acquired,” are not to be found in the 
New York statute, therefore the decisions above referred 
to are not authoritative. While it is true that the phra- 
seology of our statute is different in the above respect from 
the New York statute, it is also true that the object in- 
tended to be accomplished by both is the same, and the 
meaning of both is the same when construed with refer- 
ence to the object intended to be brought about, viz: cast- 
ing “the veil of privilege” or secrecy over information 
acquired by a physician while professionally engaged in 
the sick chamber, and necessary to enable him to prescribe. 
Information acquired by a physician from inspection, ex- 
amination or observation of the person of the patient, after 
he has submitted himself to such examination, may as ap- 
propriately be said to be acquired from the patient as if 
the same information had been orally communicated by 


the patient. 
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The construction contended for by defendant’s coun- 
sel, that by the statute a physician is forbidden to disclose 
only such information as may have been communicated to 
him orally by his patient, would, in our opinion, nullify 
the law. To hold that, while under the statute a physi- 
cian would be forbidden from disclosing a statement made 
to him by his patient that he was suffering from syphilis; 
and to allow him to state as the result of his observation 
and examination of the patient that he was diseased with 
syphilis would be .to make the statute inconsistent with 
itself. It is doubtless true that a physician learns more of 
the condition of a patient from his own diagnosis of the 
case than from what is communicated by the words of the 
patient; and to say that while the mouth of a physician 
is sealed as to the information acquired orally from his pa- 
tient, it is opened wide as to information acquired from a 
source upon which he must rely, viz: his own diagnosis 
of the case, would he to restrict the operation of the statute 
to narrower limits than was ever intended by the legislature 
and virtually to overthrow it. 

It follows from what has been said that the circuit 
court erred in permitting Drs. Gregory and Bauduy, two 
physicians, to give in evidence the information acquired by 
them while attending Gartside, their patient, profession- 
ally, although such information wus acquired not from 
what the patient said but from observation and examina- 
tion. The same error was committed in reference t the 
admission of the evidence of Dr. Llodgen, except as to in- 
formation acquired by him from observing Gartside on the 
street anterior to his employment as a physician. 

The judgment of the St. Louis court of appeals re- 
versing the judgment of the circuit court and remanding 
the cause, is affirmed, with the concurrence of all the 
judges.* 





*The following table prepared by Mr. Jacob Klein shows in what 
states and territories statutes similar to the one considered in this case 
have been adopted, and the time and order in which they were adopted : 
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1. New York, 1828-9; 2 R. S. 1829, p. 406, 273, Ist Ed. Now in 
Code of Proc., 2 834. ‘ 
2. Missouri, 1835; R. S. 1835, p. 623,217. Now in R. 8. 1879, p. 
690, 2 4017. 
3. Arkansas, 1838; R. 8. 1838, p. 776,222. Now in Dig. of St- 
1874, p. 492, 2 2485. 
4. Michigan, 1846; R. S. 1846, ch, 102, 2 86. Now in Compiled 
Laws 1871, ? 5948. 
5. Wisconsin, 1849; R. S. 1849, ch. 98,275. Now in R. S. 1878, 
p. 992, 2 4075. 
6. Towa, 1851; R.S. 1851, 2 2393. Nowin Code 1880, (Miller,) p. 
860, 2 3643. 
7. California, 1853. Compiled Laws 1850-3, p. 591, 2398. Now 
changed and in Code of Civil Procedure, An. by Haymond & Busch, 
vol. 2, p. 406, 2 1881. 
8. Kansas, 1855; Statutes of Kas. Terr. 1855, p. 764, 2 20. Now 
in Dassler’s St. 1879, p. 645, 2 3851. 
9. Nebraska, 1858. Laws 1859, p. 159, 2315. Now in Compiled 
St. 1881, (Brown,) p. 575, 2 333. 
10. Dakota, 1862. Gen. Laws 1862, p. 100, 2313. Now in Revised 
Codes 1877, p. 563, 2 499. 
11. Oregon, 18#2. Gen. Laws 1843-72, p. 251, 2 702, el. 4. 
12. Arizona, 1864. Howell’s Code, ? 400. Nowin Compiled Laws 
1877, p. 470, 2 2836. , 
13. Minnesota, 1866. Statutes 1866, ch. 73,210. Now in Gen. St. 
of Minn. 1878, (Young,) p. 792, 2 10. 
14. Indiana, 1867. Rey. of 1876, vol. 2, p. 134. R. S. 1881, p. 93, 
2 497. 
15. Nevada, 1869. Laws 1869, p. 196. Compiled Laws 1873, vol. 
1, p. 406, 2 1445 (7 384). 
16. Wyoming, 1869. Gen. Laws 1869, p. 572, 2 325. 
17. Utah, 1870. Compiled Laws 1876, p. 506, 2 1607. 
18. Montana, 1871. Laws 1871-2, p. 125, 2 450. 
19. Idaho, 1875. Laws 1875, ? 622. 
20. Washington Territory, 1881. Washington Code 1881, p. 102, 


g 392, 
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Hitt, Appellant, v. Bat.ey. 


Action for Real Estate: GENERAL DENIAL: EVIDENCE. In an action 
involving title to real estate, the defense of adverse possession for 
the statutory period is admissible under a general denial of the 
plaintiff’s title. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
John F. Darby and Garland Pollard for appellant. 
George W. Bailey for respondent. 


Norton, J.—This cause is before us on plaintiff’s ap- 
peal from the judgment of the St. Louis court of appeals, 
affirming a judgment of the circuit court rendered in favor 
of defendants. 

For the purpose of determining the point presented it 
is sufficient to say that it is sought by the petition to hold 
defendants liable for the rents and profits of certain real 
estate of which George Bailey, the ancestor of the present 
defendants, was in possession, as alleged in the petition, as 
a creditor of the grantor ina deed of trust given upon said 
real estate to secure him in the payment of his debt, and 
to divest defendants of the title of said land, and vest the 
same in plaintiffs. 

The answer of defendants was a general denial, and 
the material and controlling question presented by the 
record is, whether under such an answer it was competent 
for defendants to show that said Bailey had held such real 
estate, not as the agent or creditor of the grantor, but in 
his own right and adversely to plaintiffs for a period of 
time which, under the ‘statute of limitations, invested him 
with title. The circuit court ruled that under the answer 
the statute of limitations, when invoked for the purpose of 
showing title in defendant, could he relied upon as a de- 
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fense, and evidence given to sustain such defense without 
its having been specially pleaded. The court of appeals 
affirmed this ruling, holding that the question of title to 
real estate being involved in the action, it was competent 
for defendants to show that by operation of the statute of 
limitations their title was complete, although the statute 
had not been specially pleaded, distinguishing this case 
from that class of cases to which we have been cited, where 
itis held that the statute of limitations does not run in 
favor of a trustee holding possession of real estate in trust, 
and from that other class of cases, also cited, where it is 
held that in personal actions the statute must be specially 
pleaded. 

In the opinion of the court of appeals, reported in 8 
Mo. App. 85, the question is disposed of in a satisfactory 
manner, and for the reasons there given for its action, we 
affirm the judgment, in which all concur. 





Compton v. Parsons, Appellant. 


1. Justice’s Court: NEW DEFENSE ON APPEAL TO CIRCUIT couRT. On 
an appeal from a justice’s court, the defendant offered to show for 
the first time that the plaintiff had not the legal capacity to sue, 
The circuit court rejected the defense because it had not been made 
in the justice’s court. Held, error. 

2. Failure of Consideration on the sale of an article, e. g., that the 
article was worthless for the purpose, may be shown in an action 
for its price, though there has been no offer to return it and no no- 
tice of its worthlessness. 

Appeal from Knox Circuit Court.—The case was tried be- 
fore Josepu G. Buarr, Esg@., sitting as Special Judge. 


REVERSED. 


This was an action commenced in a justice’s court for 
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the price of a patent device to water stock alleged to have 
been purchased by the defendant of the plaintiff. In the 
justice’s court judgment was rendered for the defendant. 
The plaintiff appealed to the circuit court, where the de- 
fendant, among other things, offered to show that the 
plaintiff had only acted in the matter as the agent of the 
firm of Marsh & Co., and that the defendant’s contract was 
a contract with Marsh & Co.; and offered the deposition 
and letter of said Marsh & Co., showing that the suit was 
prosecuted without their consent, that plaintiff had no 
authority to prosecute it, and releasing defendant from 
paying it. The plaintiff objected, because that was not 
made as a defense in the justice’s court; which objection 
the court sustained, holding that no defense could be made 
in the circuit court on appeal that was not made in the 
justice’s court. The finding was for plaintiff, and defend- 
ant appealed to this court. 


W. W. Cover for appellant. 


A case when appealed from a justice’s court is tried de 
novo. 2 Wag. Stat., p. 849, § 13. This court has repeatedly 
held that in the circuit court on appeal the defendant may 
make any and all defenses he may have, whether made in the 
justice’s court or not. dull v. Mills, 11 Mo. 215; Wedd v. 
Tweedie, 30 Mo. 488; Phillips v. Bliss, 32 Mo. 427; Harper 
v. Baker, 9 Mo. 115; St. Joseph v. Davenport, 55 Mo. 572. 
It has been the universal ruling of this court that when a 
machine or article was sold for a particular purpose, de- 
fendant might show it worthless for that purpose. Barr 
v. Baker, 9 Mo. 840. 


I. 


SuEerwoop, J.—When a cause comes by appeal from a 
justice of the peace to the circuit court, it is to be tried de 
novo. R. 8. 1879, § 3052. And the defendant may avail 
himself of any defense he may have, whether offered in 























OCTOBER TERM, 1882. 457 





Boogher v. Knapp. 





the magistrate’s court or not. Hall v. Mills, 11 Mo. 217; 
Phillips v. Bliss, 32 Mo. 427. The only exception to this is, 
when the defendant is personally served with process he 
cannot plead in the circuit court a set-off he had not 
pleaded before the justice of the peace. KR. S. 1879, § 
3059; Webb v. Tweedie, 30 Mo. 488. Of consequence, there 
was error in refusing defendant permission to show in the 
circuit court, and for the first time, that plaintiff was not 
the real party in interest, or had not the legal capacity 
to sue. 


{T. 


If the “ water drawer ” was worthless for the purpose 
for which it was purchased, this was a valid defense as 
showing an entire failure of consideration, and this, whether 
defendant returned or offered to return the machine or not, 
or failed to notify plaintiff of its worthlessness. J/urphy 
v. Gay, 87 Mo. 535, and cases cited. Result: Judgment 
reversed and cause remanded. All concur. 





Booauer v. Knapp et al., Appellants. 

Libel: puBLIcATION ACTIONABLE PER SE. The publication in a newspa- 
per of a false statement that a person was convicted and sentenced 
to prison for libel, is actionable without proof of special damage. 

Appeal from St. Louis Court of Appeals. 

AFFIRMED. 

Vernon W. Knapp for appellants. 
A. M. Sullivan for respondent. 


Norton, J.—This is an action for libel. The petition 
is in several counts, and sets up that the several libels were 
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published in pursuance of a conspiracy between defendants. 
Defendants demurred to each count of the petition. The 
demurrer was sustained. Plaintiff declined further to plead 
and there was judgment for the defendants; from the 
judgment the plaintiff appealed to the St. Louis court of 
appeals, where the same was reversed. From this judg- 
ment of the court of appeals, the defendants have appealed 
to this court. 

Plaintiff confesses that as to the first three counts of 
the petition the statute of limitations would be a good de- 
fense, and does not, therefore, ask the judgment of the 
court thereon. Besides these three counts there are five 
others, to each of which defendants interposed a demurrer, 
and if a cause of action is stated in any one of them, 
the circuit court committed error in sustaining the de- 
murrer. 

The fourth count, (which is of too great length to be 
here inserted.) while containing perhaps redundant matter, 
and while it is wanting in perspicuity and explicitness—the 
corrective for which is by motion to strike out and by mo- 
tion requiring plaintiff to specify the particular portions 
of the article he claims to be false and libelous—neverthe- 
less states a cause of action in averring that defendants 
published in the Missouri Republican a false, malicious 
and defamatory article of and concerning the plaintiff, 
(which article is inserted in the petition,) and further aver- 
ring that said article falsely charges plaintiff with the 
publication of a libel and with having been convicted of 
the offense. We are of opinion that the court of appeals 
ruled correctly in holding that the circuit court erred in 
sustaining the demurrer to the fourth count. If defend- 
ants falsely charged and published in writing that plaintiff 
had been convicted of libel and his punishment assessed 
at imprisonment, this is actionable without any allegation 
of special damages. Price v. Whitely, 50 Mo. 489; Curry 
v. Collins, 837 Mo. 826; Brooker v. Coffin, 5 John. 188; Van 
Ankin v. Westfall, 14 John. 233; Nelson v. Musgrave,10 Mo. 
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648. Judge Bakewell, who delivered the opinion of the 
court of appeals, properly observes: ‘That the publica- 
tion was false, in fact, was admitted by defendants’ de- 
murrer. Whulst as a general rule the publication of a full 
and fair account of what passes in a court of justice, not 
ex parte, not accompanied with injurious comments, made 
in good faith in discharge of a duty to the public, is not 
only privileged but may be highly meritorious; whilst if 
Boogher really has been sentenced as the alleged libel 
states, nothing can be more unreasonable than to suppose 
that there is anything libelous in the language imputed to 
defendants, in said count of the petition, yet taking the 
allegation as made therein, that the publication is false— 
which the demurrer admits, sincg the falsity of the pub- 
lication is sufficiently pleaded—a cause of action is stated, 
and the demurrer to the count should have been overruled.” 
Judgment affirmed, in which all concur. 





Bass v. Ex.is et al., Appellants. 


1. Administration: REMEDY AGAINST SURETIES OF DECEASED ADMIN- 
IsTRATOR. The remedy provided by section 68, page 487, General 
Statutes 1865, against the sureties of a deceased administrator or 
executor who has not accounted for funds of the estate, may be in- 
voked in any case of administration. It is not solely applicable to 
partnership estates. 

2. Dual Fiduciary Capacity: aDMINISTRATOR: COMMISSIONER IN 
PARTITION: LIABILITY FOR FUNDS. Where the administrator of an 
estate was appointed commissioner in partition to sell lands of the 
estate, and upon making sale was ordered to pay a certain portion 
of the proceeds to the widow in lieu of homestead and dower, and 
the remainder, after satisfying certain demands, to himself as ad- 
ministrator, and the widow, without giving a supersedeas bond, ap- 
pealed from this order, claiming a larger share of the proceeds; 
Held, that as to the part not claimed by her it was not only the right 
but the duty of the commissioner to transfer it to himself as ad- 


ministrator pending the appeal. 
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3. : . The evidence in the present case, Held, to show 
that funds held by deceased as commissioner in partition were trans- 
ferred by him to himself as administrator. 

4. Evidence: uimitine its uses. Certain admissions made by per- 
sons with whom the defendants in this case were in privity; Held, 
to have been properly admitted in evidence; and although some of 
them may not have been competent as against all of the defend- 
ants, yet as the court was not asked to instruct the jury against 
which it could be used and against which not, there was no error. 





Appeal from Boone Circuit Court—Hon. G. H. Burck- 
HARTT, Judge. 
AFFIRMED. 


Virgil M. Harris and Glover & Shepley for appellants. 


1. The moneys rectived by Pierce, as special com- 
missioner, were never turned over to Pierce, administrator 
of Cochran, by any act of said commissioner. What he 
did with them is not fully shown. But there is positively no 
evidence that he ever made any inventory or report of these 
moneys, as being in his hands as administrator of Cochran, 
or ever charged himself therewith as such, in any settle- 
ment, or otherwise. If the moneys at any time passed out 
of his hands as special commissioner, and into his hands 
as administrator of Cochran, they must have passed by 
their own motion, and left no trace of the fact behind 
them. But the law holds that there must be evidence of 
the transfer. 1 Perry on Trusts, (2 Ed.) § 203. And the evi- 
dence must be plain and unequivocal. Newcomb v. Williams, 
9 Mete. 525; Prior v. Talbot, 10 Cush. 1; Hall v. Cushing, 9 
Pick. 395; Hubbard v. Lloyd, 6 Cush. 522; Eliott v. Spar- 
rell, 114 Mass. 404; Ruffin v. Harrison, 81 N. C. 208; J/il- 
ler v. Congdon, 14 Gray 114; Perkins v. Moore, 16 Ala. 9; 
Burton v. Tunnell, 4 Harr. 424. 

2. It was not Pierce’s duty as special commissioner, 
nor had he as such power to turn over any land moneys to 
the administrator of Cochran till after he had settled with 
the widow. The title to these moneys was vested in the cir- 
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cuit court for the purposes of the partition suit, and it was 
not in the power of Pierce as special commissioner to oust 
the jurisdiction of the court over them. If the special 
commissioner had turned them over to the administrator 
prior to the final judgment in the circuit court, his act 
vgpuld not have lifted the moneys out of the circuit court, 
nor transferred them to the probate court, nor vested any 
title to them in the administrator. Such an act would 
have been in contempt of the jurisdiction of the circuit 
court, and Pierce could have been compelled to pay the 
moneys again into the circuit court. The order of August 
28th to turn over was not final. The change made No- 
vember 26th, and Mrs. Cochran’s appeal from the order as 
modified re-opened the litigation. The effect of the ap- 
peal was to retain the whole land moneys within the juris- 
diction of the circuit court, for the purpose of ascertaining 
the amount due to Mrs. Cochran and the additional amount 
of cost to be incurred in the renewed litigation. In this 
condition of the cause, one of two things is true: Either 
these moneys were held by the jurisdiction of the circuit 
court, or they were not. If they were held by the juris- 
diction of the circuit court, all of them were so held, and 
not a dollar could pass into the jurisdiction of the probate 
court until after the jurisdiction of the circuit court was 
exhausted. If the special commissioner, Pierce, could turn 
them over to the probate court, pending the continuance 
of the litigation in the circuit court, then he could oust 
the jurisdiction of the circuit court and make nugatory 
any future order to be entered by the Supreme Court or 
cireuit court. State v. Hearst, 12 Mo. 365; Hall v. Cush- 
ing, 9 Pick. 395; Conkey v. Dickinson, 13 Met. 51; Karr v. 
Karr, 6 Dana 8; Jennings v. Davis, 5 Dana 127. 

3. If it was shown that pending the litigation in the 
circuit court Pierce turned over these moneys to Cochran’s 
administrator, no title would have vested in the adminis- 


trator. Shields v. Smith, 8 Bush 602; Peck v. Mead, 2 
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Wend. 470; Cooper v. White, 19 Ga. 554; Trecothichk v. Austin, 
4 Mason 29; St. Louis v. Sickles, 52 Mo. 122. 

4. The attempt of the respondent to show that the 
Cochran land moneys were turned over by special commis- 
sioner Pierce to Cochran’s administrator, is repelled by the 
continued exercise of jurisdiction by the circuit court. 

5. This suit cannot be maintained. It is founded Sn 
section 67, page 487, General Statutes 1865; but that sec- 
tion is only applicable to partnership estates. Plaintiffs 
should have prosecuted under section 47, page 484, Gen- 
eral Statutes. 


Macfarlane & Trimble for respondent. 


Pierce was commissioner, appointed such in the par- 
tition suit and as such was under the control of the court 
and subject to its orders. He was also, as administrator, 
a party to the suit, and, of course, subject to its orders. 
As commissioner, he had failed to qualify by giving bond. 
As administrator, he was fully qualified, and was under 
bond. The estate was indebted to such an extent as to 
require a sale of the land. The administrator then was 
entitled to the proceeds of the sale of the land. The court 
ordered Pierce, as commissioner, to pay the proceeds to 
Pierce, as administrator. Without other act on the part 
of Pierce, the law presumes that he transferred the funds 
as ordered. Herman on Executions, § 270. In fact no 
affirmative act was necessary in order to accomplish the 
transfer. A person acting in a dual capacity will be pre- 
sumed to hold the funds in his hands in whatever capacity 
he should in law hold them, he being properly qualitied. 
State v. Purdy, 67 Mo. 94; Golder v. Littlejohn, 80 Wis. 352. 
In the case at bar, Pierce, as commissioner, had given no 
bond and never did. He then had no right to the custody 
of the funds. It was competent for the court and its duty, 
either to require a bond or take the funds out of his hands. 
It did the latter by requiring him to hold them as admin- 
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istrator. But there is no necessity of invoking a presump- 
tion in this case. There is no doubt but that a transfer 
may be shown by the acts of the administrator in reference 
thereto. 1 Perry on Trusts, § 263. Such acts are abun- 
dantiy shown in this case. 

It is insisted that the widow, having appealed from 
the judgment of the court in reference to her dower, that 
tact would operate as a stay on the commissioner and not 
permit his compliance with the order of court; we say it 
would not even operate as an excuse to the commissioner: 
The administrator could hold the funds and distribute them 
under the order of the court as well as the commissioner ; 
he is as much under the control of the court as the com- 
missioner. The administrator came into court for the sole 
purpose of getting possession of the funds arising from 
the sale of the land; the order was made at his request 
transferring them to him, and an appeal by the widow can- 
not relieve him from his obligation, nor could it relieve 
the administrator from his duty to obey the order; besides, 
he was not qualified to hold it as commissioner. The in- 
terest of the widow was small compared with that of the 
estate, and it could not be reasonably expected that the 
whole funds should lie in abeyance, awaiting the result of 
a decision which would affect only a small part. 


S. Turner, Jr., and S. C. Douglass also for respondent. 


1. ‘This proceeding was properly had under section 
68, page 81, Wagner’s Statutes. 

2. It devolved on Pierce, as administrator, knowing, 
as he did, that there was a deficit of personality, to see that 
the real estate belonging to the estate of Wm. Cochran was 
subjected to the payment of the unpaid allowances against 
his estate; and especially was it incumbent on him so to 
do, since he procured himself to be made a party to the 
partition suit for that avowed purpose. Gamble v. Gibson, 
59 Mo. 594; State v. Scholl, 47 Mo. 84; Perry on Trusts, 
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(2 Ed.) § 263; Williams on Executors, s. p. 1547, 1536 ; 
3 Redfield on Wills, (2 Ed.) § 119, p. 558; Dix v. Morris, 
66 Mo. 518. 

3. Administrator Pierce having been made a party 
to, and appointed special commissioner in, the partition suit, 
and thus acting in a double fiduciary capacity, it devolved 
upon him and he was bound to collect the moneys coming 
to the estate of his intestate. If he failed so to do, he was 
in a worse position than if another had been the commis- 
sioner, for having the money in his hands as commissioner, 
it was imperatively his duty to see that the estate got the 
benefit of it. The lying by and permitting the estate to 
be wasted, if in the hands of another, without preserving 
the interest of creditors, would of itself have made him 
liable on his bond. With much greater force is he liable, 
when he has the money in his hands and then fails to credit 
his estate therewith. He virtually had the money, as ad- 
ministrator, in his hands under the circuit court’s order as 
it was paid. The Final Settlement of Wood, 71 Mo. 626 ; 
Hellman v. Wellenkamp, 71 Mo. 409. 

4. The effect of the order of 28th August, in the 
partition suit was to transfer the proceeds of the land sale, 
eo instanti to Pierce as administrator. The filing of the 
motion by Mrs. Cochran to set aside the same pro tanto, 
and to grant her a new trial in so far as the order affected 
her rights of homestead and dower, did not defeat or sus- 
pend the operation of said order. Neither did the appeal 
operate to change the status of the fund from that of as- 
sets belonging to the administrator and relegate it to Pierce 
as commissioner. Freeman on Judg., (2 Ed.) § 328. 


Henry, J.—This was a proceeding in the probate court 
of Boone county by the administrator of Cochran, against 
the administrator of Pierce and his securities on his bond 
as administrator of said estate of Cochran, under section 
68, page 487, General Statutes of 1865, to recover a large 
sum of money which his successor, as administrator of 


























OCTOBER TERM, 1882. 465 





Babb v. Ellis. 





Cochran’s estate, alleged that Pierce, (lis predecessor in 
said administration,) had wasted. A judgment was ren- 
dered against defendants, from which they appealed to the 
circuit court, where plaintiff was again successful, and they 
have appealed to this court. 

The first question to be disposed of relates to the ju- 
risdiction of the probate court. Section 67 and 68 of the 
Lapuinistration: eVision of 1865, are found immediately 
roreticect ieee’ succeeding sections which relate exclusively 
edadministrator. +) partnership estates. Sections 52 to 66, 
inclusive, by their express terms apply to partnership es- 
tates only, and whether the remaining sections of that 
article, 67 to 74, inclusive, apply to other than partnership 
estates, is the question for solution. 

There is nothing whatever in the phraseology of either 
of those sections which restricts its application to partner- 
ship estates. The trouble arises from the act of the revis- 
ors in placing all of those sections under a general head- 
ing, “Of Partnership Estates,” a subdivision made by them 
and not the legislature. It is manifest that section 74, the 
last of those sections, does not relate exclusively to part- 
nership estates. It provides that: “ This act shall not be 
so construed as to prohibit any justice or clerk of any 
county court not having probate jurisdiction, from becom- 
ing an executor or administrator, or from being security 
in any bond required by this chapter.” 

In Brown v. Weatherby, 71 Mo. 153, the proceeding was 
by an administrator against his predecessor and his securities 
under section 67. It was an individual and not a partner- 
ship estate, and the jurisdiction of the probate court was 
not questioned, and seems to have been taken for granted 
by the,court. We are all of opinion that section 68 au- 
thorized this proceeding in the probate court. 

Pending the administration of the estate of Cochran, 
a suit Was instituted in the circuit court of Boone county 
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2. DUAL FIDUCIARY for partition of the real estate of ae intes- 
CAP ITY: admin- > ; bd , y 
far Aciry: admin- tate, and assignment of his widow’s dower. 


tion: Hability for Lierce, the administrator, applied to be made 

— a party to that suit, alleging that there was 
not personal property of the estate sufficient to pay its 
debts. He was made a party, and on May 7th, 1875, a 
judgment of partition was rendered, that the land be sold, 
and Pierce was appointed commissioner to make the sale. 
He sold the land to John Hinton for $7,900 in August, 
1875, receiving $2,633.33 in cash, and Hinton’s notes for 
the balance, payable to Pierce as commissioner. He made 
report of the sale to the circuit court in August, 1875, and 
on the 28th day of August, 1875, at a subsequent term, 
that court, on his motion, made an order that he, as com- 
missioner, pay to Cochran’s widow $1,500, to O. Guitar 
$300, and to the officers of the court the costs which had 
accrued, and the balance to Cochran’s administrator, to 
pay debts of said estate. From this order the widow ap- 
pealed to this court, which, at its October term, 1878, re- 
versed the judgment and remanded the cause, holding 
that the widow was entitled to a greater sum than was 
allowed her by the judgment of the circuit court. 

That Pierce, as administrator of Cochran’s estate, had 
converted to his own use assets of the estate toa large 
amount, prior to his receipt of the purchase money for the 
land, is beyond controversy. The only question is, whether 
his sureties on his bond as administrator, are liable to the 
estate for the amount received by him for the land. De- 
fendants contend that as administrator that money never 
came into his hands; that he received it as commissioner, 
and never transferred it to himself as administrator, nor 
could he have done so while the case was pending m this 
court on Mrs. Cochran’s appeal. 

There was nothing in the appeal of Mrs. Cochran to 
prevent Pierce from transferring to himself, as adminis- 
trator, the largest portion of that purchase money. What 
Mrs. Cochran claimed was a larger amount than was al- 
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lowed her for dower and homestead right, which was sus- 
ceptible of a tolerable accurate computation, and a deduc- 
tion of the taxes, a definite sum with which she was 
charged. There was no supersedeas to stay the execution 
of the order or judgment of the circuit court, and he cer- 
tainly would not have been in contempt of court by paying 
to himself, as administrator, the surplus. He would but 
have complied with that order, and there was no order, 
either of the circuit court or Supreme Court, forbidding 
his compliance with it. It would not have been a with- 
drawal of the funds from the jurisdiction of the circuit 
court by the commissioner, of his own volition; but the 
execution of an order of that court, made in the exercise 
of its conceded jurisdiction by one who was directed to 
execute it. 

The only remaining question is: Did Pierce transfer 
the money received by him as commissioner, to himself as 
8. ——:——. administrator? Some trouble and confusion 
arise from the dual capacity in which he acted. 

If another had been commissioner instead of himself, 
and had paid the money to Pierce, under the order of the 
circuit court which was made, there could be no question, 
we think, that his sureties would be liable. They would 
not be heard to say, that Pierce was not authorized to re- 
ceive it as administrator, because the commissioner was 
not authorized to pay it to him. He would in such case, 
as administrator, have received money belonging to the 
estate, as then ascertained by the judgment of the circuit 
court, and subsequently by this court, and their liability 
would scarcely admit of a doubt. The simple fact of the 
receipt of the money as administrator, to all of which, 
within a few hundred dollars, the estate was entitled, no 
matter how the Supreme Court might decide the questions 
involved in the widow’s appeal, would have fixed their 
liability, whether the administrator charged himself with 
it or not, in a settlement or otherwise, or even executed a 
receipt for it to the commissioner. 
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Whether, in compliance with the order of the circuit 
court, Pierce turned that money over to himself as admin- 
istrator, is to be determined by the evidence. That he did 
we think it clearly established. He used a large amount 
of it in a payment made by him to Thos. E. Turney, 
guardian and curator, under an order of distribution made 
by the probate court of Boone county, September 29th, 
1875. Asa further proof that he complied with the order 
of the circuit court to transfer the purchase money for the 
land to the estate of Cochran, he paid costs and expenses 
of the partition suit, and the money which by that order 
he was required to pay to the widow. Did he intend to 
obey the order in some of its requirements and disregard 
the others? No specific formal act of transfer is shown, 
but he held it as commissioner, was ordered to transfer it 
to himself as administrator, after payment of certain sums 
mentioned in the order. Those other sums he did pay—a 
portion of this money he used in paying demands against 
the estate. He kept all his money on deposit in the banks 
at Columbia, to his individual credit. He had no accounts 
with the banks as administrator or commissioner, and his 
accounts in those banks show that the money collected of 
Hinton was deposited in the banks to his individual credit 
‘and drawn out on his individual checks. We cannot find 
evidence expressly showing that all of the money received 
by Pierce as commissioner was used in payment of debts 
against the estate of Cochran, but, when it is shown that 
a large amount of that money was so used by him, in con- 
nection with the other facts already alluded to, and that 
the money so used could only have been used by him in 
that way, lawfully, on the hypothesis that he had trans- 
ferred the money received by him as commissioner, in com- 
pliance with the order of the circuit court, the inference 
is by no means forced or unfair to him, or his securities, 
that he had transferred all of that money to himself as 
administrator. 

The record in this cause is so voluminous that we can 
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not attempt to state more than our deductions from the 
testimony. 

Objection is made to the testimony of Judge Hinton, 
detailing a conversation with Pierce and Jno. W. Harris, 
severally, in which they seemed to have admitted, in effect, 
that Pierce held the proceeds of the land sale as adminis- 
trator of Cochran’s estate. Certainly, if Pierce had charged 
himself as administrator with this money, in any settle- 
meut in the probate court, or in any private memorandum 
book, kept by him of his acts and doings as administrator, 
or had placed it to his credit, as such administrator, in the 
bank, the evidence that he had done so would have been 
admissible against his securities. It was only by some act 
of his, under the circumstances, that the money could have 
been transferred from the commissioner to the adminis- 
trator. His statement that he had done so was admissible 
for the same purpose, not as conclusive but as competent 
evidence of the fact. If he had formally declared to Judge 
Hinton, probate judge: “I henceforth hold that money 
as administrator of Cochran’s estate,” would it not be ad- 
missible to prove that declaration, to show that he had, in 
obedience to the order of the circuit court, made the trans- 
fer? So, of the admission of Jno. W. Harris. He wasa 
party to the bond and to the proceeding on the bond, and 
his admission that Pierce held that money as administrator 
of Cochran’s estate, was admissible against him, and the 
court was not asked to declare that it was admissible 
against him only, but the objection was general to its rele- 
vancy. 

But aside from this, there was abundant other evi- 
dence to prove the fact admitted by Pierce and Harris to 
Hinton. All concur in affirming the judgment. 
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Charter of St. Louis: sTREET OPENINGS: ASSESSMENT OF BENEFITS: DUE 
PROCESS OF LAW: SUIT ON SPECIAL TAX-BILLS. Thearticle of the char 
ter of the city of St. Louis in relation to the opening of streets, pro- 
vides for the giving of notice of the proceeding to all persons whose 
lands are to be taken for a street, and authorizes the commissioners 
appointed to assess damages and benefits, to make assessments of 
benefits against the owners of all property which in their opinion will 
be specially benefited by the opening, not limiting them to those who 
have been made parties to and notified of the proceeding. It further 
provides that the sums so assessed shall bea lien on the property ben- 
efited and shall be collected as provided by ordinance. The foregoing 
proceedings, under the charter, are had and conducted in the St. 
Louis circuit court. An ordinance provides for the issuing of special 
tax-bills for these sums and makes it the duty of the city collector by 
advertisement in a newspaper for ten consecutive days to notify all 
parties interested by name that he has these billsin his hands for col- 
lection, and that they may be paid at any time during sixty days with- 
out interest or costs, and that all bills remaining unpaid at the ex- 
piration of that period, will be enforced by legal proceedings; and 
further provides that after the expiration of the sixty days the city 
counselor shall proceed to collect all bills remaining unpaid by suit 
in the circuit court. No provision of either charter or ordinance 
undertakes to make the special tax-bills a lien upon the land; nor 
is there any declaration that said assessment or tax-bill shall be, even 
prima facie, much less conclusive evidence, of the truth of the facts 
upon which they are based. Held, that in this method of procedure 
there is nothing which a person who had no notice of the original 
proceeding, but has been assessed benefits, can object to as violating 
the constitutional prohibition against taking property without due 


process of law. He hashis day in court when summoned to answer 
the suit on the tax-bill, and in this suit may make any defense he 


may have, or which he could have presented to the original pro- 
ceeding had he been made a party and been notified thereof. 

But per Norton, J. The right of defense is limited to showing 
that the law authorizing the assessment has not been complied with 
in some essential particular. The amourit cannot be disputed. 








Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


Marshall § Barclay for appellants. 





The charter in so far as it permits “ benefits ” to be 
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assessed by special tax-bills, in street opening proceedings, 
against the property of persons who have no notice of the 
proceedings, and no opportunity to be heard therein, is clear- 
ly unconstitutional and void. Charter, art. 6; 2 R. 8. 1879, 
pp- 1606, 1607, § 2 et seq ; Stuart v. Palmer, 74 N. Y.183;-Mo. 
Const., art. 2. §§ 30, 21; State v. City, 67 Mo. 113; State v. 
Jersey City, 4 Zabr. (24 N. J. L.) 662; Ray Co. v. Barr, 57 
Mo. 290. Even the power of general taxation (and a for- 
tiort of special taxation) cannot be lawfully exercised with- 
out an opportunity to those whose property is affected 
thereby to appear and be heard on the subject, before the 
tax becomes a lien on their property. Cooley on Taxation, 
p- 266; Abbott v. Lindenbower, 42 Mo. 162; Darling v. Gunn, 
50 Ill. 424; Butler v. Supervisors, 26 Mich. 22. The char- 
ter (in the particular we are considering in this case) is in 
conflict with the United States Constitution as well as that 
of Missouri. To fix a conclusive (Cooley on Tax., pp. 450, 
460; Potosi v. Casey, 27 Mo. 372), lien upon real estate 
(which can only be released by payment), without notice to 
the owner or opportunity given him to be heard in regard 
to the justice or amount of the lien, amounts to the taking 
of property without due process of law. U. S. Const., 
Amendments 5 and 14; Stuart v. Palmer, 74 N. Y. 183; s. 
c., 30 Am. Rep. 289; Davidson v. New Orleans, 96 U.S. 97; 
Clark v. Mitchell, 64 Mo. 564. 

The charter (art. 6, § 2) requires as parties in these 
cases two classes of defendants, viz.: Ist, The owners of 
the land taken for the street, and 2nd, The owners of all 
“ parcels of land embraced in the proposed improvement ;” 
that is to say, the owners of the land within the area im- 
proved or benefited by the opening, or (as expressed in the 
last sentence of the same section) “affected” by the 
improvement. Of course the city counselor, in the first 
instance, should—under this construction—include all per- 
sons likely to be thus assessed for the improvement, and 
the commissioners (§ 5) will afterward assess as many or as 
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few of those thus brought in, as they may consider actually 
benefited. 

To give section 2 a construction restricting the defend- 
ants to those only whose land is taken, and omitting those 
whose land is “ affected” or benefited, would result (when 
read in connection with section 5) in sanctioning the assess- 
ment of benefits for the improvement against persons not 
parties to the proceeding nor notified thereof. It will 
never be presumed that such a result was intended unless 
the law be remarkably clear. State v. Commissioners, 41 N. 
J. L. 83. The owners of lands to be assessed for local im- 
provements are entitled to notice of the meeting of the 
commissioners. State v. Commissioners, 41 N. J. L. 83; State 
v. Jersey City, 24 N. J. L. 662; Nashville v. Weiser, 54 Ill. 
245. There is no escaping the conclusion that the charter 
provision is unconstitutional as authorizing the taking of 
property without due process of law, unless it can be held 
that the assessment of the commissioners is not final. But 
this position cannot be maintained, because (1) The char- 
ter assumes to make the commissioners the sole judges of 
the benefits, by providing that the assessment shall be the 
amount of benefit “in the opinion of the commissioners,” 
and further that “the sums to be paid by the owners of 
property specially benefited by the improvement, as ascer- 
tained by the commissioners, shall be a lien on the prop- 
erty so charged, and shall be collected as provided by 
ordinance.” Art.6,§5. Clearly showing that the amount 
of the lien is finally determined by the commissioners, and 
only the form and manner of its collection is to be regu- 
lated by ordinance. State v. Commissioners, 41 N. J. L. 83. 
(2) The general rules for the government of statutory 
powers prescribe that such duties as are performed by these 
commissioners are, by their nature, not the subject of re- 
view, as to the amount of assessment. Strusburgh v. N. Y., 
45 N. Y. Sup. Ct. 508; Hilliard on Tax., pp. 368, 378, 379 ; 
In re Central Park, 61 Barb. 40; Piper’s Appeal, 32 C»1. 
530; Martin v. Mott, 12 Wheat. 31. (3) The assessment 
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of benefits is only sustained in any case, by the courts as a 
branch of the taxing power which belongs to the legisla- 
tive department of the government. Uhrig v. City, 44 Mo. 
458; State v. City, 62 Mo. 244; Dillon Munic. Corp., (2 
Ed.) § 588. Hence the courts do not possess the power 
of reviewing the exercise of such taxing power by the 
commissioners (assuming the proceedings have been reg- 
ular) any more than they would have the power to re- 
view the justice (in respect to amount) of a general tax 
assessment on which a tax-deed to land, sued for in the 
gourts, might be founded. The taxing power cannot be 
exercised, directly or indirectly, by the judiciary. Const. 
1875, art. 3, § 1; Taylor v. Secor, 95 U. 8. 575; Hard- 
enburgh v. Kidd, 10 Cal. 402; Heine v. Commissioners, 19 
Wall. 655; Cooley on Taxation, 84. This being clearly 
so, the suit on the tax-bill can only be regarded as a method 
for collecting (not assessing or determining) the tax, and 
so the city charter treats it. Charter, art. 6, § 5. 


Leverett Bell for respondent. 


Under the system governing street openings, as estab- 
lished by the charter of St. Louis, parties owning property 
assessed with benefits are not made defendants in the pro- 
ceeding nor served with process, unless some part of the 
property is taken for the improvement. Where the only 
action touching a specific piece of property is the assess- 
ment of benefits, it is regarded as an exercise of the right 
of taxation, and no notice is required to be given to the 
owner of the pendency of the proceeding. But if the 
property, or any part of it, is to be taken for the improve- 
ment, the power exercised is that of eminent domain, and 
the law requires the owner to be made a party defendant, 
and served with process, and afforded an opportunity to 
defend. McMillen v. Anderson, 95 U. 8.41; Davidson v. 
New Orleans, 96 U.S. 104; Weimer v. Bunbury, 30 Mich. 
201; In re De Peyster, 80 N. Y. 565; People v. The Mayor, 
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4 N. Y. 419; JJowell v. Buffalo, 37 N. Y. 267; People v. 
Lawrence, 41 N. Y. 1387; In reVan Antwerp, 56 N. Y. 261; 
In re Lands in Flatbush, 60 N. Y. 398; In re Zhorowski, 68 
N. Y. 96. The doctrine of these cases is, that the consti- 
tutional limitation as to “ due process of law,” has no ap- 
plicatioh to the exercise of the power of taxation. High 
v. Shoemaker, 22 Cal. 363; Matter of the Trustees, 31 N. Y. 
579; Newby v. Platte Co., 25 Mo. 258; People v. Hagar, 
49 Cal. 232. That special assessments “are an exercise of 
the taxing power,” says Judge Cooley in his work on Tax- 
ation, page 430, “has over and over again been affirmed, 
until the controversy must be regarded as closed.” Assess- 
ments made for benefits conferred by local improvements 
are a valid’ exercise of the taxing power. Garrett v. St. 
Louis, 25 Mo. 505; Palmyra v. Morton, 25 Mo. 593; Egypt- 
ian Levee Co. v. Hardin, 27 Mo. 495; St. Joseph v. Anthony, 
30 Mo. 537; St. Joseph v. O’ Donoghue, 31 Mo. 345; State, 
ete., v. St. Louis, 62 Mo. 244; St. Louis v. Speck, 67 Mo. 403; 
Dhrig v. St. Louis, 44 Mo. 458. Under the law construed 
in Stuart v. Palmer, 74 N. Y. 183, the property owner, un- 
less notified, had no opportunity to defend, whereas under 
the charter of St. Louis the special tax-bill can only be en- 
forced by an action 1n a court of competent jurisdiction in 
which the property owner is a necessary party defendant, 
and his property cannot be disturbed save by the judg- 
ment of the court. And in an action of this character the 
property owner may show that the ordinance authorizing 
the improvement was unnecessary and oppressive, and thus 
defeat a recovery on the special tax-bill. Corrigan v. Gage, 
68 Mo. 541. Until the commissioners’ report is made, it 
is not known what property is benefited by the improve- 
ment, nor the owners thereof. It is impossible to make 
such parties original defendants in the proceeding; and it 
is unnecessary to join them as defendants at any subse- 
quent stage, because they have full opportunity to be heard 
in the suits instituted on the special tax-bills, and to defend 
against the same. 
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Ray, J.—This is a suit to enforce the payment of a 
special tax assessed against a lot of the defendants, in the 
city of St. Louis, which, as alleged, is especially benefited 
by certain improvements, authorized by the city under its 
charter, and which assessment, by its charter, is made a 
lien upon the property so charged. The assessment was 
made in the course of certain proceedings in the St. Louis 
circuit court, authorized by its charter for that purpose, and 
entitled: “ The City of St. Louis, plaintiff, against D. Sig- 
niago et al/., defendants.” The provisions of the charter 
authorizing such proceedings are found in sections 2, 3, 4, 
5, 6 and 7 of article 6 of the city charter and are to the 
following effect: Section 2 provides that the city counselor, 
in the name of the city of St. Louis, shall apply to the cir- 
cuit court of the eighth judicial circuit, by petition, setting 
forth the general nature of the improvement to be made, 
the names of the owners of the several lots or parcels of 
land sought to be taken, and praying the appointment of 
three disinterested commissioners to assess the damages 
which said owners may severally sustain by reason of the 
appropriation and condemnation of such real estate by the 
city for such purpose, to which petition the owners of all 
such lots or parcels of land embraced in the proposed 
improvement shall be made parties defendant by name. 

Section 3 requires that upon the filing of such petition 
a summons shall be issued giving such defendants at least 
ten days’ notice of the time when such petition will be 
heard. 

Section 4 provides that the court, on being satisfied 
that due notice of the pending of the petition has been 
given, shall appoint three disinterested commissioners to 
assess the damages which the owners of the land may sev- 
erally sustain by reason of such appropriation. 

Section 5 makes it the duty of the commissioners to 
ascertain the actual value of the land and pieces proposed 
to be taken, without reference to the projected improve- 
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ment, and the actual damages done to the property thereby, 
and, for the payment of such values and damages, to assess 
against the city the amount of benefit to the public gener- 
ally, and the balance against the owners of all property 
which shall be especially benefited by the proposed im- 
provement in the opinion of the commissioners, to the 
amount that each lot of said owner shall be benefited by 
the improvement. The sums to be paid by the owners of 
property especially benefited by the improvement, as ascer- 
tained by the commissioners, shall be a lien on the prop- 
erty so charged, and shall be collected as provided by 
ordinance, and when collected shall be paid into the city 
treasury as a separate fund, to be used exclusively for the 
payment of the damages awarded. 

Section 6 provides that when the cpmmissioners shall 
have viewed the property and assessed the value and 
damages and benefits, they shall make their return of such 
assessments in writing, and under oath, to the circuit court, 
which shall be filed with the clerk thereof. In making 
such report the value and damages allowed to each owner 
and the benefit assessed against each individual shall be 
separately stated. 

Section 7 provides that the report of said commission- 
ers may be reviewed by the circuit court on written excep- 
tions filed by either party, and the court shall make such 
order therein as right and justice may require, and may 
order a new appraisement upon good cause shown; but 
the hearing of such exceptions shall be summary, and the 
court shall fix a day therefor upon the filing of such ex- 
ceptions, ete. 

The ordinance providing for the manner of collecting 
the benefits thus assessed is to the effect that the city comp- 
troller shall issue “special tax-bills,” in accordance with 
the commissioners’ report, against all parties and parcels 
of property charged with benefits, and deliver the same to 
the city collector, who shall for ten days consecutively, by 
advertisement in a newspaper, notify all parties interested 
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by name that said bills are in his hands for collection, and 
will so remain for sixty days, during which time payment 
can be made at his office without interest or additional 
costs, and that all bills remaining unpaid at the expiration 
of that period will be enforced by legal proceedings; and 
that upon the expiration of the sixty days all bills unpaid 
shall be turned over to the city counselor, who shall pro- 
ceed to collect the same by suit, instituted in the name of 
the city of St. Louis, for that purpose. And this is the 
suit so instituted upon the particular tax-bill in question. 

Of the petition in the case it is perhaps sufficient to 
say that it is in due form, and sets out the facts necessary 
and proper under the requirements of the city charter and 
ordinances thereunder, in order to show the assessment, 
declare the lien, issue the special tax-bill, and authorize 
the institution of a suit in the name of the city for its col- 
lection. The prayer of the petition is, that a decree be 
entered establishing the amount of said special tax-bill, 
interest and costs, as a special and first lien against the 
property described and ordering its sale to satisfy the amount 
found to be due as aforesaid. 

To the petition the defendants filed the following an- 
swer, to-wit: “Defendants, for answer to the petition herein, 
say that none of them was at any time a party to the said 
proceeding, entitled ‘The City of St. Louis, plaintiff, against 
D. Signiago et al., defendants ;’ numbered 46,443 ; that none 
of these defendants had any notice of said proceedings at 
any time during its pendency, and defendants plead and 
rely expressly upon the fifth amendment to the constitution 
of the United States as a bar to the claim made in the pe- 
tition herein. And having answered, these defendants pray 
to be hence discharged without day, with their costs.” 

The plaintiff demurred to the answer on the ground 
that it does not state facts sufficient to constitute a defense 
to the action. The court sustained the demurrer, and the 
defendants excepted, and declining to answer further a 
4nal judgment was rendered for the plaintiff. The de- 
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fendants, after an ineffectual motion in arrest, duly excepted 
and carried the case to the St. Louis court of appeals, where 
the judgment of the circuit court was affirmed pro forma, 
from which an appeal was taken to this court. 

The answer, it will be noticed, puts the defense upon 
the sole ground that the defendants were not parties to, 
and had no notice of, the proceedings specified therein at 
any time during their pendency, and pleads and relies ex- 
pressly on the fifth amerdment to the constitution of the 
United States as a bar to said claim. The fifth amendment 
referred to declares, among other things, that “ no person 
shall be deprived of life, liberty or property without due 
process of law; nor shall private property be taken for 
public use without just compensation.” It is conceded, 
we believe, to be conclusively settled by the adjudications 
that the fifth amendment, expressly referred to and relied 
on, is a limitation of the powers of the federal government 
and not a restraint on the states. Barron v. Baltimore, 7 
Peters 243; Withers v. Buckley, 20 How. 84; Twitchel rv. 
Commonwealth, 7 Wall. 321. But section 1 of the four- 
teenth amendment to the constitution of the United States, 
in express terms, places the same restriction on the powers 
of the states, and the 30th section of the 2nd article of 
our own constitution is to the same effect. Conceding, 
therefore, that under this answer the defendants may avail 
themselves of any and all constitutional objections, wher- 
ever found, to the validity of the city charter, or any of its 
provisions, in this particular, we proceed in the first place | 
to consider the question thus presented, so far as the same, 
in our opinion, properly arises on this record, or is material 
to the case. 

In proceedings of this sort it is conceded to be the set- 
tled law of the State that the general assembly, in the 
exercise of the right of eminent domain, may authorize 
private property to be taken for such local public improve- 
ments as the opening of streets, etc., and that the assess- 
ment of benefits against the owner of property not taken 
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for such improvement, but especially benefited thereby, is a 
legitimate exercise of the taxing power. City of St. Louis 
v. Speck, 67 Mo. 406; Garrett v. City of St. Louis, 25 Mo. 
505; Uhrig v. St. Louis, 44 Mo. 458, and State v. St. Louis, 
62 Mo. 244. This proposition is not denied by the defend- 
ants’ counsel, but he insists that this legitimate power of 
taxation, in this particular instance, has been exercised in 
an unconstitutional manner, for the want of notice to the 
defendants of the particular proceedings under which this 
assessment was imposed. He insists that the enforced col- 
lection of such a tax, thus imposed, without any notice to 
the detendants, or opportunity given them to be heard 
during the pendency of said proceedings in the circuit 
court, would amount to a deprivation of property “ with- 
out due process of law,’’ within the meaning of these con- 
stitutional provisions, and, therefore, that the assessment 
so imposed is null and void. On the other hand, it is 
claimed for the plaintiff, in the first place, that it is com- 
petent for the legislature, if it chooses to do so, to provide 
by law for the summary assessment and collection of taxes 
without notice or opportumity of being heard, and that 

such exercise of the taxing power 1s “due process of law,’ 

within the meaning of the constitution, and consequently 

that the assessment is valid ; and, secondly, if notice should 

be held indispensable to a valid exercise of the taxing 

power, it is claimed for plaintiff that the opportunity for 

a hearing, when sued under the ordinance for the collection 

of the tax-bill, as in this case, is sufficient notice; that 

notice arid opportunity to be heard, after the assessment 
and before the collection, or during the progress of the 
suit to collect, is as efficacious as if given before, and ob- 
viates the objection. 

The text writers and adjudged cases, it must be con- 
fessed, are not in entire harmony upon all these questions, 
or perhaps any of them. Cooley, in his work on Taxa- 
tion, lays down the doctrine very broadly that notice of 
proceedings 1n such cases and an opportunity for a hearing 
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of some description are matters of constitutional right. 
At page 265 he uses this language: “The summary nat- 
ure of tax proceedings has been remarked upon. Every 
inhabitant of the state is liable to have a demand estab- 
lished against him, on the judgment of others, regarding 
the sums which he should justly and equitably contribute 
to the public revenues. Every property owner in the state, 
whether an inhabitant or not, 1s hable to have a lien in 
like manner established against his property. Moreover, 
the persons who make the assessments lighten the burden 
upon themselves in proportion as they increase it upon 
others. In such proceedings, therefore, it must be a mat- 
ter of the utmost importance that he should have some 
opportunity to be heard before the charge is fully estab- 
hshed against him, and it would seem to be a dictate of 
strict justice that the law should make reasonable provis- 
ion to secure him, as far as may be, against partiality, 
malice or oppression. The obligation to make provision 
for this purpose is recognized by the statutes of the several 
states. By some the person assessed is allowed to reduce 
what he claims to be an excessive assessment by his own 
oath ; by others he is allowed an appeal to some board of 
review, and in all, perhaps, some method is provided by 
which he may have a hearing before the assessment be- 
comes fixed and final against him.” At page 266 the same 
author uses this further language: “We should say that 
notice of proceedings in such cases, and an opportunity 
for hearing of some description, were matters of consti- 
tutional right. It has been customary to provide for them 
as a part of what is ‘due process of law,’ for these cases, and 
it is not to be assumed that constitutional provisions, care- 
fully framed for the protection of property, were intended, 
or could be construed to sanction legislation, under which 
officers might secretly assess one for any amount in their 
discretion without giving him an opportunity to contest 
the justice of the assessment. * * It is not 
customary to provide that the tax-payer shall be heard be- 
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fore the assessment is made, but a hearing is given after- 
wards, either before the assessors themselves, or before 
some court or board of review.” At page 572 this further 
language is used: “ Reference has already been made by 
us to the principle which in this country has been adopted 
from the Great Charter, that no person shall be deprived 
of his property except by the law of the land, or, as it is 
sometimes expressed, by due process of law; and it has 
been stated that this principle is as much applicable in the 
ease of tuxation asin any other. It has also been said 
that however summary and apparently arbitrary are the 
methods and processes in taxation, they cannot deprive the 
citizen, when his property is taken in the course of their 
enforcement, of a trial of the right to take it before some 
impartial judicial tribunal to which the public authorities 
must justify their proceeding.” 

In the late case of Stuart v. Palmer, 74 N. Y. 183; s. 
c., 30 Am. Rep. 289, the court holds that “ a law imposing 
an assessment for a local improvement, without notice to, 
and a hearing, or an opportunity to be heard, on the part 
of the owner of the property to be assessed, has the effect 
to deprive him of his property without due process of law” 
and is unconstitutional. ‘ The legislature may prescribe 
the kind of notice and the mode in which it may be given, 
but it cannot dispense with all notice.” “ It is not enough 
that the owner may by chance have notice or that he may, 
as a matter of favor, have a hearing; the law must require 
notice and give a right toa hearing.” There are quitea 
number of other authorities tending to the same effect. 

On the other hand there are equally high authorities 
to the effect that in construing the phrase “ due process of 
law,” as used in the constitution, reference must be had to 
the subject matter, to the department of the government 
in or by which the proceedings are had, together with the 
nature of its organization and its modes of procedure; 
that the taxing power 1s an incident to sovereignty, and its 
prompt and vigorous exercise vital to the very existence of 


31-76 
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government itself, and that in all ages and countries 1t has 
been accustomed to be exercised in a summary manner 
ex parte and without notice to the parties affected ; that 
this results from its very nature and from the necessities 
of government; and that the phrase “ due process of law” 
within the meaning of the constitution is one thing when 
applied to judicial proceedings in courts of common law 
jurisdiction, and quite another when applied to the taxing 
power with its summary proceedings promptly and vigor- 
ously executed; that the power belongs to the legislative 
department of the government, and whatever mode of pro- 
cedure it chooses in its discretion to prescribe for its exer- 
cise within the limits of legislative authority is as much 
“ due process of law” as the more formal and orderly reg- 
ulations adopted for the government of judicial proceed- 
ings in courts of justice; that this difference in the modes 
of procedure and action of the different departments of 
government is of immemorial usage, and was well under- 
stood when the constitution was framed, and was not in- 
tended to be altered or changed by the use of the phrase 
in question, and that what was “due process of law ” be- 
fore the formation of the constitution remains “due proc- 
ess of law” after its adoption, when applied to the dif- 
ferent departments of government in matters of taxation 
or other kindred subjects. 

This whole matter, as well as the origin and history of 
the phrase in question, was very fully considered and 
elaborately discussed in the case of Murray’s Lessee et al. 
v. Hoboken Land & Improvement Co., 18 How. (U. 8.) 272, 
where it was held that “a distress warrant issued by the 
solicitor of the treasury under the act of congress passed 
on the 15th day of May, 1820, is not inconsistent with the 
constitution of the United States; that it was an exercise 
of executive and not judicial power, according to the 
meaning of those words in the constitution; and that 
neither is it inconsistent with that part of the constitution 
which prohibits a citizen from being deprived of his lib- 
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erty or property ‘without due process of law.’” In the 
subsequent case of McMillen v. Anderson, 95 U. 8. 37, it is 
held that “the revenue laws of a state may be in harmony 
with the fourteenth amendment to the constitution of the 
United States, which declares that no state shall deprive 
any person of life, liberty or property without ‘due process 
of law, although they do not provide that a person shall 
have an opportunity to be present when a tax is assessed 
against him, or that the tax shall be collected by suit; that 
a statute which gives a person against whom taxes are as- 
sessed a right to enjoin their collection and have their va- 
hidity judicially determined is ‘due process of law,’ not- 
withstanding he is required, as in other injunction cases, 
to give security in advance.” 

In the still more recent case of Davidson v. New Orleans, 
96 U. 8. 97, the same court, speaking through Justice Mil- 
ler, after considering at length the omgin and history of 
this provision of the constitution, as found in Magna Charta 
and in the fifth and fourteenth amendments to the consti- 
tution of the United States, suggests the difficulty and 
danger of attempting an authoritative definition of what it 
is for a state to deprive a person of life, liberty or prop- 
erty “ without due process of law” within the meaning of 
the fourteenth amendment; and holds that the enuncia- 
tion of the principles which govern each case as it arises 
is the better mode of arriving at a sound definition. 

In this view we concur, and shall make no such at- 
tempt; but will be content, if we are able, to determine 
and announce correctly the principles governing this case. 
Indeed, we are of opinion that the case can be properly 
disposed of upon its merits without deciding that question. 
We may go even further and say that the question does 
not properly arise on this record when carefully consid- 
ered. We may concede, without deciding, that it is com- 
petent for the legislature in the legitimate exercise of the 
taxing power, through its own proper administrative ofli- 
cers, to provide for the assessment and collection of its 
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revenucs in a summary manner, ex parte and without no- 
tice; and we may also concede that it may, if it chooses, 
provide for their assessment and collection through the 
instrumentality of judicial proceedings; but in doing so 
it by no means follows that the legislature can empower 
the judiciary to proceed in a manner utterly inconsistent 
with its very nature and organization; or give to their 
judgments and decrees thus rendered a force or effect which 
the courts themselves, from their constitution and organi- 
zation, have no power to impart. 

The judiciary, as we all know, is accustomed to pro- 
ceed, in all its final and authoritative adjudications, upon 
due notice, either actual or constructive, and after some 
opportunity to be heard has been given; and without such 
notice and opportunity its most solemn decrees and judg- 
ments are everywhere held to be without any binding or 
2onclusive effect, and for most purposes absolutely void. 
For such a position, we imagine, no citation of authorities 
is necessary. This law of their power and jurisdiction is 
fundamental, and from it they never depart. Even when 
proceeding in prize cases, admiralty suits for forfeitures, 
and other suits in rem, where no particular individuals are 
summoned to answer, they do not depart from this inex- 
orable law of their being. In all such cases “ monition,” 
a process in the nature of a summons, 1s always deemed in- 
dispenéable and is commonly said to be a citation of the 
whole world. 2 Bouv. Law Dic.,185. This law of judicial 
power and authority is well understood and recognized by 
the legislative department in all its enactments, and it is 
not to be presumed that it ever assumes or attempts to 
encroach upon this lawful domain of the judicial depart- 
ment, or to give to the decrees or judgments of its courts 
a power or effect they themselves could not impart to them. 
When the legislature thus calls to its aid the judiciary, it 
is understood to do so subject to the conditions and limita- 
tions under which alone the judiciary, by reason of its 
nature and constitution, has power to act. 
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Iu this case the city charter nowhere declares, except 
as hereinbefore stated, what shall be the effect of the assess- 
ment of benefits authorized to be made in the proceedings 
in the circuit court to which the owners of the property 
charged are neither parties nor have any notice; nor does . 
it anywhere undertake to say what shall be the effect of 
the special tax-biils authorized for their collection. There 
is here (as is frequently the case in proceedings where 
parties have had some sort of notice and opportunity to be 
heard), no declaration that said assessment or tax-bill shall 
be even prima facie, much less conclusive, evidence of the 
truth of the facts upon which they are based. 

This case is unlike that class of cases where the par- 
ties taxed have had some sort of notice and some oppor- 
tunity to be heard before the final determination thereof; 
and in which it is commonly, and we think rightfully, held 
that if the parties fail to avail themselves of the special 
statutory remedy provided for reviewing such assessments 
of taxes or benefits, they are concluded thereby from after- 
ward contesting many matters which they might have con- 
troverted before said board of review. But even then, the 
conclusive effect of such assessments and tax-bills is only 
qualified ; they may still defend on the ground that the 
tax is illegal ; that there was no jurisdiction ; or, in excep- 
tional cases, that the ordinance, under which the same was 
done, was unreasonable and oppressive, or the like. Cooley 
on Taxation, 528, 529; Corrigan v. Gage, 68 Mo. 541. The 
reason of this difference is they have had their day in 
court. _Not so here. It is not pretended that any notice 
whatever, or any opportunity to be heard has been given 
or offered these parties at any period prior to the institu- 
tion of this suit, except the constructive notification given 
by the collector that the special tax-bills were in his hands 
for collection, and if not paid within sixty days would be 
enforced by legal proceeding. Under the charter and or- 
dinance, this suit (instituted in the name of the city and 
by its authority) is confessedly the first and only opportu- 
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nity the parties against whom benefits are assessed have 
had to be heard, if indeed, they are entitled to be heard 
at all. It may be asked what is the necessity or object 
of this suit if the parties sued, when they come into 
court, shall not be heard in their defense? If such 
is the law why was it not provided in the charter that 
the special tax-bills should have the force and effect of 
special executions, and authorize the collector to proceed 
at once to their collection without the delay, expense and 
trouble of a meaningless suit? Such a construction, in 
our opinion, is not warranted by the terms of the charter 
itself, or that of the ordinance thereunder, when taken and 
considered together, as we think they may and should be. 
It is needless to argue that such an interpretation is at 
variance with the nature and object of all judicial inquiries 
and suits; and when properly considered, without the sem- 
blance of authority to support it. We do not mean to say 
that this assessment of benefits is of itself inoperative and 
without any effect whatever; but what we mean to hold 
is that whilst it is valid, asa preliminary inquiry, and while 
the tax-bill issued thereon is good as the basis for the suit 
directed to be instituted thereon, yet it does not have, and 
was not intended to have any binding or conclusive effect 
against the party when thus sued. Such, manifestly, is 
the interpretation put upon the charter by the city itself, 
in the institution cf this suit. If the charge was incon- 
testibly imposed, or its amount conclusively ascertained by 
the original proceeding, why ask the court by its order to 
establish the one or find the other? Yet such is the prayer 
of the petition. Whether it would have been better for 
the charter to have required that this inquiry should have 
taken place in the original proceedings in the circuit court, 
after due notice thereot, or as now provided, in this suit to 
enforce and collect the tax-bill, was matter for the legis- 
lature, and is no concern of ours. 

We conclude, therefore, that it was competert for the 
defendants in this suit to have set up and maintained by 
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way of answer any good and valid defense they might have 
or which they could have presented to the original pro- 
ceedings in the circuit court for the condemnation of said 
property, and the assessment of said benefits if they had 
been made parties thereto and had notice thereof. But 
the answer actually made by these defendants was that 
they were not parties to, and had uo notice of, said original 
proceeding in the circuit court during its pendency, and 
were not bound thereby. It may be conceded that this 
answer is true, and yet if our construction of the charter 
and ordinance is correct, this answer, in the language of 
the demurrer, does not state facts sufficient to constitute a 
defense to this action. It may be true that they were not 
parties to said original proceeding during its pendency and 
had had no notice thereof; yet that fact is wholly imma- 
terial if they are parties hereto duly notified, and can be 
heard in their defense herein. In this particular we think 
the defendants in their answer misconstrued the charter, 
ordinance and proceedings thereunder, and mistook their 
rights and remedy in the premises. The demurrer to the 
answer as filed, therefore, was rightfully sustained. 

It will be remembered that we are here treating of the 
nature and effect of judicial proceedings 1n courts of com- 
mon law jurisdiction, and not of proceedings of officers 
aud tribunals of a purely administrative character. What 
conclusiveness, qualified or absolute, may have been or 
should rightfully be accorded to them by the authorities, 
need not, as before remarked, be here determined. We 
may add, also, that a number of other questions have been 
raised by the briefs of counsel, but we have not found in 
them anything to change the result at which we have ar- 
rived. There is, therefore, no error in the judgment of 
the St. Louis court of appeals affirming that of the circuit 
court, and its judgment is, therefore, affirmed. All the 
judges concur—Judge Norton concurring in the result. 


Nortox, J.—I concur in affirming the judgment in 
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this case on the ground that parties against whom benetits 
are assessed are required to be sued and notified of said 
suit before the benefits assessed can be adjudged a lien 
against the land benefited by the opening of a street and 
before said land can be sold; but my opinion is that the 
right of a party thus sued to defend against the assessment 
is limited to showing that the law authorizing such assess- 
ment has not been complied with in some essential particu- 
lar, and if the proceedings have been regular and in com- 
pliance with the law, the party sued will not be allowed to 
dispute the amount of tax or assessment imposed. 








Loomis et al., Plaintiffs in Error, v. Roprnson. 


Judgment Cannot be Assigned in Part. An assignment of part 
of a judgment made without the consent of the debtor, is void both 
at law and in equity. Burnett v. Crandall, 63 Mo. 410, followed, 


Error to Pike Cireuit Court.—Hoy. G. Porter, Judge 


AFFIRMED. 


Smith & Krauthoff and Ed. T. Smith for plaintifis in 
error. 


W. H. Morrow and Dyer, Lee & Ellis for defendants in 


error. 


Norton, J.—The plaintiffs instituted this action in the 
circuit court of Pike county, alleging that on the 17th day 
of May, 1876, the defendant Robinson recovered a judg- 
ment in the Louisiana court of common pleas against the 
defendants Burnett, Lansdown & Dyer for $1,554.85; that 
on the 8rd day of October, 1877, said Robinson, being 
largely indebted to the plaintiffs, in consideration of said 
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indebtedness, and of any future indebtedness that he might 
incur to them, assigned and set over to said plaintiffs the 
judgment so obtained by him; that said assignment con- 
tained a further provision that the plaintiffs should hold 
the same as collateral security for the purpose mentioned 
and subject to a claim due the defendant Partridge and the 
fee due Robinson’s attorneys for obtaining the same; that 
Robinson was indebted to plaintiffs on account of goods sold 


him in the sum of $2,000. 


Plaintiffs prayed that the de- 


fendants Robinson, Partridge, Biggs and Fagg be required 
to show their interest in said judgment, and that the in- 
terest of said Robinson be foreclosed, and that execution 
be ordered to issue thereon and the proceeds thereof dis- 
tributed according to the respective interests of the.parties 
therein, and for general relief. 

The defendant Robinson answered, admitting the re- 
covery of the judgment as alleged, and averring that at the 
November term, 1879, of the Louisiana court of common 
pleas, in an action against him by one Letta Robinson, all 
his title in said judgment was divested and he now had no 


further interest therein. 


He also denied “ each and every 


material allegation in said petition contained, except as 


admitted.” 


The defendants, Burnett, Lansdown & Dyer, denied 
each and every material allegation in said petition, except 
as thereafter admitted, and alleged a want of information 
sufficient to form a belief as to whether or not the said 
judgment was assigned to plaintiffs, but averred that if any 
such disposition was made thereof by Robinson, it was 
without their concurrence, knowledge or consent. They 
also alleged that they had fully paid off said judgment, 
and that they were not indebted to Robinson on any ac- 
count whatever; and that by force of a judgment rendered 
at the November term, 1879, of the Louisiana court of 
common pleas, Robinson and these plaintiffs were divested 
of all interest in said judgment and the same was decreed 


to he the property of Letta Robinson, and that said de- 
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fendants had paid said judgment to said Letta Robinson, 
who entered the same satisfied of record, which facts they 
pleaded in bar of plaintiffs’ action. 

The defendant Partridge answered, admitting the facts 
to be as stated, and consenting that judgment be rendered 
as prayed for. 

The plaintiffs filed a replication to Robinson’s answer, 
denying the facts therein set up. They also filed a repli- 
cation to the answer of Burnett, Lansdown & Dyer, deny- 
ing specifically all the matters therein pleaded. 

A trial being proceeded with, the plaintiffs offered in- 
evidence the assignment to them of the judgment recov 
ered by Robinson against Burnett and others, as follows: 
“STaTE oF Missouri, 

County of Pike, \ 

“ Know all men by these presents: That I, Henry C. 
Robinson, of the city of Louisiana, in said county and 
State, in consideration of my present indebtedness to the 
firm of Loomis & Snively, of the city of Hannibal, in the 
State of Missouri, as well as to secure any future indebted- 
ness that I may hereafter incur in my transactions with 
the said firm, do hereby assign, transfer and set over to 
the said Loomis & Snively the judgment to which this 
writing is attached ;*provided, however, that this transfer 
and assignment is made with the full understanding and 
agreement that the said Loomis & Snively shall hold the 
same as collateral security for the purpose aforesaid and 
subject, in all respects, to a claim of $451.35 of George 
Partridge, of St. Louis, as well as my attorneys’ fees, in 
relation to the said judgment and the appeal therefrom, 
(now pending in the Supreme Court of said State,) both 
of which are intended to be made a prior lien on said judg- 
ment. 

“In testimony whereof, I have hereunto set my hand 
and seal this 8rd day of October, 1877. 

[Seal.] “H. C. Roprnson. 

Attest: “J. W. Martin, Clerk.” 
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The piasntifis then introduced evidence tending to 
show that Robinson was indebted to them in the sum of 
about $1,500. The plaintiffs also introduced Judge Fagg, 
who testified that the fee mentioned in the assignment had 
been paid by Burnett, one of the defendants. On cross: 
examination, the witness stated that Robinson was indebted 
to Partridge on a note for $450, which was still unpaid; 
that Robinson gave Partridge an assignment of the judg- 
ment against Burnett and others, which either he (Fagg) 
or Partridge then held. This being all the evidence 
offered by the plaintiffs, the defendants presented the fol- 
lowing demurrer to the evidence: “The court instructs 
that under the testimony in this case, the plaintifis cannot 
recover in this action.” Which demurrer the court sus- 
tained, to which ruling the plaintiffs duly excepted, and 
in due time fited their motion for a new trial, which being 
overruled, they excepted. Judgment having been rendered 
against them, they duly filed their bill of exceptions, and 
thereupon bring this case here by writ of error. 

The action of the court in sustaining defendants’ de- 
murrer to the evidence is the error assigned. The assign- 
ment read in evidence, as we construe it, only transferred 
a portion of the judgment alluded to in it, and under the 
ruling of this court in the case of Burnett v. Crandall, 63 
Mo. 410, the action of the court in sustaining the demurrer 
to the evidence was fully warranted. It was held in that 
case, which involved the validity of a partial assignment 
of a judgment, that when a creditor assigns a portion of 
his claim or debt without the consent of the debtor, the 
assignee could not recover on the portion so assigned either 
in law or equity. This ruling was followed in the case of 
Beardslee v. Morgner, 73 Mo. 22. 

Besides this, it appears from the evidence that the 
judgment in question had been assigned to one Partridge. 

Judgment affirmed, in which all concur; Henry and 


Hoveu, JJ., concur in the result. 
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Eaton et al., Appellants, v. THE County or Sr. CHARLES. 


1. County Courts: suRISDICTION: SWAMP LANDS. Notice of an ap- 
plication to the judges of a county court for the reclamation of 
swamp lands under the act approved March 3rd, 1869, (Sess. Acts, 
p- 68,) and the amendatory act approved February 15th, 1873, (Sess. 
Aets, p. 51,) is a jurisdictional fact, without proof of which all sub- 
sequent proceedings will be coram non judice. 

: PRACTICE—SUPREME COURT: ST. LOUIS COURT OF APPEALS: 
CERTIORARI: AFFIDAVITS. On an appeal to the Supreme Court from 
the St. Louis court of appeals, the cause will be heard and deter- 
mined, only upon precisely the same record as that which was 
before the court of appeals; and no regard will be paid to any 
amended record brought by certiorari directly to the Supreme Court 
from the trial court, nor to any affidavits as to the evidence upon 
the trial in such court. 





Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


This was an action brought by appellants in the cir- 
cuit court of the county of St. Charles for damages for the 
breach of a contract, entered into on the part of the re- 
spondent by commissioners appointed under the statute of 
this State, approved March 38rd, 1869, and the amendatory 
act approved February 15th, 1873, entitled “An act to pro- 
vide for the reclamation of swamp and overflowed lands 
bordering on or situated near the river,” whereby appel- 
lants undertook to perform certain work, in accordance 
with plans and specifications under the directions of said 
commissioners, and necessary for the drainage of certain 
swamp lands in said county, for which respondent agreed 
to pay at certain specified rates. Among many other de- 
fenses to the action, respondent’s answer averred that said 
commissioners never were lawfully appointed. As bearing 
upon this issue, the record brought from the St. Louis 
court of appeals showed that at the trial in the circuit court 
proof was made that a petition had been presented to the 
judges of the county court stating that the petitioners were 
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a majority in interest in a certain body of swamp lands in 
said county, and praying for the reclamation and protec- 
tion thereof, the appointment of commissioners and the 
taking of such further steps under such acts as were nec- 
essary to accomplish such object, but it did not show that 
any proof was made that notice of such application had 
been given. Such record being in the Supreme Court upon 
appeal, upon application by appellants, the court issued a 
writ of certiorari to the clerk of the cirewit court requiring 
him to send up a correct transcript of the record, and in 
obedience to this writ a transcript was brought up, which 
showed that proof had been made of such notice upon the 
trial. On behalf of the respondent an affidavit was filed 
to the effect that in the trial court there had been no evi- 
dence of such notice. 


Taylor & Pollard for appellants. 
William A. Alexander for respondent. 


I. 


SaEeRwoop, J.—A proceeding under the provisions of 
the swamp land act, is a special statutory proceeding, and 
notice under that act is a jurisdictional fact which must 
affirmatively appear, or else all steps subsequently taken 
will be coram non judice. In proceedings of the character 
mentioned the same rule holds in courts of general as in 
courts of limited jurisdiction; no more favorable presump- 
tions are to be indulged in the former than in the latter. 
Ells v. Railroad Co., 51 Mo. 200, and cases cited. For this 
reason we cannot make any presumptions in favor of notice 
having been given of proceedings to be had in the county 
court. So we shall approve the views of the St. Louis 
court of appeals on this point. 


IL. 


We must hear and determine this cause on precisely 
the same record as that upon which the cause was heard 
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and determined in the court of appeals. To hold other- 
wise would lead to the palpable absurdity of this court 
reversing the judgment of that court upon a state of facts 
never brought before that court for adjudication. For this 
reason we cannot look at the transcript brought up directly 
from the St. Charles circuit court, by our writ of certiorari 
improvidently granted. We cannot overleap tle court of 
appeals in this manner. And for like and similar reasons 
we can pay no regard to any affidavit as to the status of the 
record of the trial court touching the fact of notice. Liti- 
gants in this court must stand or fall by the record. 
Judgment affirmed. All concur. 





ALEXANDER V. THE HaAnnrpat & St. JosepH Ratiroap Com- 
PANY, Appellant. 


1- Railroad Company Killing Stock: evipence. In an action 
for damages against a railroad company for killing stock in conse- 
quence of a failure to ring the bell or sound the whistle as required by 
statute, it is essential to recovery to show that the damages resulted 
from such failure. But the connection between the injury and the 
company’s default may be inferred from the circumstances of the 
particular case. 

2. Where the Record fails to show that the plaintiff was the 
owner or was in possession of the animal at the time of the killing, 
a judgment for the plaintiff must be reversed. ° 


Appeal from Caldwell Circuit Court.—Hon. E. J. Broappus, 
Judge. 


REVERSED. 


Geo. W. Easley for appellant. 


O. J. Chapman for respondent. 
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How else could respondent show that the killing was 
the result of the failure to ring or blow, except by circum- 
stances? The testimony as to the unusual rate of speed of 
the train, and that the steer was young, strong, active and 
healthy, were circumstances from which the jury could 
fairly and rationally conclude that the killing was the re- 
sult of the failure to ring the bell or blow the whistle. 
Holman v. Railroad Co., 62 Mo. 562. 


Ray, J.—This was an action for damages, brought by 
the plaintiff before a justice of the peace, in Caldwell 
county, for the killing of his steer, by the defendant, at a 
public crossing on its railroad, in consequence of a failure 
to ring the bell or sound the whistle, as required by stat- 

. ute. The plaintiff had judgment before the justice and 
also in the circuit court, from which the defendant has ap- 
pealed to this court. 

Ox a trial before a jury, the plaintiff, to maintain the 
issue, on his part, introduced evidence tending to show 
that the bell was not rung nor the whistle sounded on the 
train mentioned in his statement, as it approached and ran 
over the steer in controversy ; that the steer was killed on 
defendant’s railroad, on the crossing of a public highway, 
in Gomer township, Caldwell county, by a train on defend- 
ant’s road, and that the steer was worth $35; that the steer 
was on the crossing with about forty or fifty others, and 
that none of the others were injured; that the steer was 
about four years old, and a strong, healthy, active animal ; 
that the train was a passenger train, behind time, and was 
running at a higher rate of speed than usual; but the rate 
of speed at which it was running was not shown. This 
was all the evidence offered in said cause. 

The respondent asked and the court gave the follow- 
ing instructions, against the objections of the appellant : 

1. The jury are to determine from all the circum- 
stances connected with the killing of plaintiff’s steer, 
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whether said steer was killed at the time and place alleged 
iu consequence of the defendant’s failure to ring its bell 
or blow its whistle on engine. 

2. That it is the duty of the defendant, when ap- 
proaching a crossing of a public road, to ring the bell or 
sound the whistle on the engine for at least eighty rods 
before reaching such crossing, continuously, and if the 
jury find defendant did not perform its duty in this case, 
and that in consequence of such failure to perform its 
duty the steer was killed, they must find for the plaintiff 
for the value of his steer. 

The appellant then asked the following instruction : 
“The jury are instructed that, under the pleadings and 
evidence in this cause, the verdict must be for the defend- 
ant.” Which was refused and exceptions saved. 

The court then gave the following instruction: “Un- 
less the jury find from the evidence that the injury to 
plaintiff’s steer was caused by the failure of defendant’s 
employes to ring the bell or sound the whistle, on the train, 
they must find for defendant, and the jury are instructed ” 
that evidence that the animal was killed at a crossing, and 
that such signals were not given, is not sufficient. Such 
evidence to warrant a recovery, must be supplemented by 
other evidence that the failure to ring the bell or sound the 
whistle caused the injury.” 

Upon this statement, evidence and instructions, the 
jury found a verdict for the plaintiff, and there was judg- 
ment accordingly. In due time defendant filed its motion 
for a new trial, on the grounds: Ist, Because the court 
erred in refusing its instruction in the nature of a demurrer 
to the evidence ; 2nd, Because the verdict is unsupported 
by the evidence. This motion was overruled by the court, 
and excepted to by defendant. For a reversal of this cause 
the appellant relies on two points only: Ist, There being 
no evidence in the record to show that the plaintiff was the 
owner of or in possession of the steer killed,the instruction in 
the nature of a demurrer to the evidence should have been 
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given. 2nd, There is no evidence in the record showing 
any connection between the omission to ring the bell or 
sound the whistle and injury to the steer, and the case 
should not have been submitted to the jury. 

In support of the second position he cites the case of 

Holman v. C., R. I. & P. R’y Co., 62 Mo. 562, and the case 
of Stoneman v. A. § P. R. R. Co., 58 Mo. 503. In the first 
case, Which was a suit like this, under the same statute, it 
was held by this court that where the only proof was 
the death of the animal and the failure to ring tle bell or 
sound the whistle, it was the duty of the court to declare, 
as matter of law, that plaintiff could not recover. It was 
then stated that such proof should be supplemented by 
testimony tending to show that the negligence occasioned 
the damage; that in such cases, all the facts and cireum- 
stances attending the killing should be proved, so that the 
jury could fairly and rationally conclude whether it re- 
sulted from the failure to ring the bell or sound the whis- 
tle, or from other causes. To the same effect also is the 
second case. In the recent case of Goodwin v. C., R. I. § 
P. R’y Co., 75 Mo. 75, where the facts are much like those 
in the case at bar, the court remarked, after referring to 
the doctrine stated in the cases cited above, that, “ In the 
case at bar, however, other facts did appear, which justified 
its submission to the jury. The steer was not fastened or 
in any manner confined, or unable to escape, if the signals 
had been given. The engineer on the locomotive saw it 
step upon the track. These facts are sufficient to distin- 
guish this from the cases above cited.” 

For a like reason, under the authority of that case, 
this case is also distinguishable from them. Here, as in 
the case in 75 Mo., supra, the fact of the killing and the 
failure tu ring the bell or sound the whistle, was supple- 
mented by other testimony, teuding to show the negligence 
in question might have occasioned the damage. In this 
case it was shown that the train was running at a higher 
rate of speed than usual, and that the steer in question 
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was a young, strong, healthy and active animal, and there 
was nothing to prevent its escape, if the statutory signals 
had been given. The object, natural tendency and usual 
effect of such signals is to frighten cattle from the railroad 
track, and the jury, in connection with these facts attend- 
ing the killing, might have inferred, that such would have 
been the case in this instance, if the defendant had done 
its duty in this particular. At least it was a question for 
the jury to determine, and in such case we cannot say that 
there was no evidence that the steer was killed in conse- 
quence of the-failure to ring the bell or sound the whistle. 
The settled rule of this court is not to disturb a verdict, 
if there is any evidence to support it. For this reason we 
think the appellant’s second point is not well made. 

The first point, however, appears to be wel! taken. 
From inadvertence, or otherwise, the record fails to show 
any evidence whatever, that the plaintiff was the owner 
or in possession of the steer killed, and for that reason the 
evidence fails to support the verdict. Weare powerless to 
supply the omission, and the instruction in the nature of 
a demurrer to the evidence, should, therefore, have been 
given. For this reason the judgment is reversed and the 
cause remanded. AjJl concur. 





Boyer v. ALLEN ef al., Plaintiffs in Error. 


1. Wills: power toconvey. A will was as follows: “I will and be- 
queath to my wife all my real estate, to do with as she shall wish for 
her own use while she continues my widow. I will that she shall 
sell one lot,” (describing it,) ‘and apply the proceeds to her own 
use.” As to the lot so described, Held, (without deciding what es- 
tate the widow took in it,) that the power of sale vested in her 
carried with it the power to convey the fee. 

2. The Conveyance in fee of a specific tract of land for a valuable 

consideration by a widow to whom her husband’s will gave the 
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power so to convey, Held, effectual to pass the fee, although it con- 
tained no reference to the will or the power; and although the will 
gave her the use of ail the testator’s real estate during widowhood. 


Error to Scotland Cirewt Court.—Hon. Joun C. ANDERSON, 
Judge. 


REVERSED. 


Wiliam T. Kays for plaintiff in error. 


Norton, J.—The only question presented by the rec- 
ord in this case for our determination, is whether the title 
to the southeast quarter of the southeast quarter of section 
21, township 65, range 11, in Scotland county, is vested in 
plaintiffs or in defendant Thompson Walker. It is con- 
ceded that this land was owned by Elzy Boyer, who died 
intestate in 1867, and plaintifis’claim that under his will 
they are the owners of said land, and ask that it be sold 
for partition and division among them according to the 
terms of the will. Defendant Walker claims that the land 
belongs to him by virtue of a deed of general warranty 
executed in 1869 by Rebecca Boyer, widow of said Elzy 
Boyer, deceased, conveying said land to one William 
Walker, who subsequently conveyed it to defendant, 
Thompson Walker. It is affirmed by defendant, Walker, 
that under the will of said Boyer, deceased, first, that Re- 
becca Boyer was invested with the fee in the land conveyed 
by her to William Walker, and second, that if she did not 
take the fee under the will, she was invested by it with 
the power to sell the particular tract of land in controversy 
and pass the fee, and that the deed executed in 1869 con- 
veying said land in fee to said Thompson Walker, although 
it contained no reference to the power, was effectual to 
pass the absolute title. The extent of the estate acquired 
by Mrs. Boyer under the will, and the extent of the power 
conferred upon her by it, is, so far as it concerns the land in 
controversy, to be found in the following provision of said 
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will, viz: “ I will and beaueath to my wife, Rebecca Boyer, 
all my real estate that I am in possession of at this time, 
to do with as she shall wish for her own use while she con- 
tinues my widow. I will that my wife Rebecca shall sell 
one lot of ground containing thirty-nine acres and one- 
half lying in section 21, township 65, range 11, and apply 
the proceeds to her own use.” It is admitted by the plead- 
ings that the tract of land in controversy conveyed by Re- 
becca Boyer to William Walker, is the same land referred 
to in the above clause of the will, and two questions arise 
under said clause, first, did it give to Mrs. Boyer a widow- 
hood estate, only, or a fee simple estate; second, did 1t 
confer upon her the power to sell the absolute estate in 
the particular tract specified. 

Waiving the question as to the extent of the estate 
which the will passed to Mrs. Boyer in the land in dispute, 
we proceed to the consideration of the second question, 
viz: did the will invest her with the power to sell the spec- 
ified tract and pass the fee? We think this question must 
be answered in the affirmative. The record discloses the 
fact that said Elzy Boyer died possessed of several tracts 
of land of which the tract in controversy was one; and 
the above clause of the will discloses, as we think, an in- 
tention on the part of the testator that his wife should have 
the use of all his land during her widowhood, with the 
power to sell the particular tract designated in said clause 
for her own use absolutely. *The power to sell carried with 
it the right to convey, and the estate she was empowered 
to sell was the absolute estate, and we think this is so, be- 
cause she would have had the right to sell her widowhood 
estate irrespective of any power given by the will, and we 
think it clear that the intention of the testator in confer- 
ring the power as to the specific land mentioned was to 
bestow upon her a right which she would not have had 
without such power being given. 

It is insisted by plaintiffs that, notwithstanding the 
fact that the said land was sold by Mrs. Boyer to William 
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Walker for its value, viz: $600, and notwithstanding the 
fact that the deed executed by her conveyed the fee, the 
deed was insufficient to pass the fee because it did not refer 
to the power given by the will. This position is not well 
taken, and in this respect the case at bar is on all-fours 
with the case of Campbell v. Johnson, 65 Mo. 439, in which 
it was held that a conveyance in fee of land for a valuable 
consideration is a good execution of a power to convey 
given to a tenant for life, though the conveyance contains 
no reference whatever to the will or the power. The trial 
court erred in adjudging that the land in question belonged 
to plaintiffs, when the judgment sheuld have been in favor 
of defendant Thompson Walker. Judgment reversed and 
cause remanded, to be proceeded with according to this 
opinion, in which all concur. 





Tue State v. Bass, Appellant. 


1. Criminal Law: vexve. Where the venue of the crime is not shown 
by the record to have been proved, a judgment of conviction will 
not stand. 
Larceny : ERRONEOUS INsTRUCTIONS. Onan indictment for stealing 
from a store certain specified articles of merchandise, an instruction 
that the prisoner may be convicted if he ‘‘ feloniously took any of 
of the goods then in the store,” is erroneous. And so is an instruc- 
tion that he is guilty if he “ feloniously took or carried away any of 
the goods.” 

3. : PRESUMPTION OF GUILT FROM RECENT POSSESSION. The pre- 
sumption of guilt from recent possession of stolen property, is not 
confined to cases of theft, nor to any class or species of felony, but 
‘is applied even in cases where the highest penalties are inflicted. 

: IDENTITY, OPINION ADMISSIBLE AS TO. Ona trial for larceny 

a witness will be allowed to give his opinion, based on his personal 

knowledge, as to the identity of goods found on the defendant, 

thongh he cannot swear positively. 


to 
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Appeal from Greene Circuit Court—Hon. W. F. Geter, 
Judge. 


REVERSED. 


William C. Babb was indicted for burglary in the sec- 
ond degree and larceny. The charge was for breaking 
into the store of J. Bymaster, in Greene county, on the 
80th day of October, 1879, by forcibly removing a plank 
which covered a broken pane of glass, and in which store, 
it was averred, there were deposited and kept for sale, divers 
goods, wares and merchandise, and other valuable property 
of said John Bymaster, with intent to steal the goods, etc., 
thus kept in said store, and also that he did then and there 
feloniously and burglariously take, steal and carry away 
certain goods, chattels, etc., (naming each article and its 
value,) and other valuable things of said John Bymaster 
in said store. The indictment was found by a special grand 
jury on the 6th day of January, 1880. Defendant was 
tried on the 9th and found guilty of burglary, as charged 
in the indictment, and his punishment assessed at impris- 
onment in the penitentiary for a period of five years. His 
motions for a new trial and in arrest, were overruled, and 
exceptions taken, and sentence passed, from which he reg- 
ularly appealed—but he has been confined in said peniten- 
tiary under said sentence ever since it was rendered—three 
years. 

There was no evidence that either offense charged was 
committed in Greene county. Nor does it anywhere ap- 
pear in the bill of. exceptions or in any part of the record, 
that the store in-which the burglary and larceny were 
charged to have been committed, is situated in that county. 
After the prosecuting witness had said in reply to a ques- 
tion put by defendant’s attorney, “I don’t know that any 
of the property was ever mine,” the court asked the wit- 
ness, * From everything you know in relation to the case 
of your own personal knowledge, state to the jury whether 
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you believe these goods shown to you to be yours,” to which 
the witness, against the objections of defendant’s counsel, 
replied, “I believe them to be my goods,” without stating 
any grounds upon which his belief was founded. 


F. P. Wright for appellant. 
D. H. McIntyre, Attorney General, for the State. 


{. 


SuEeRwoop, J.—As it does not appear from the record 
that any venue was proven, the judgment will not be al- 
lowed to stand. State v. McGinniss, 74 Mo. 245; State v. 
Burgess, 75 Mo. 541. 


Il. 


rhe first instruction given on behalf of the State is 
faulty in two particulars: in telling the jury that defend- 
ant could be found guilty of larceny if he “ feloniously 
took, etc., any of the goods, wares and merchandise then 
in said store.” The defendant was only punishable on 
that trial, on account of such goods, etc., as were charged 
in the indictment and proven to have been stolen. State 
v. McGraw, 74 Mo. 573; and in telling the jury that de- 
fendant was guilty of larceny, if he “feloniously stole, 
took or carried away any of the goods,” ete. The jury 
might well have inferred that a felonious caption of the 
goods was unnecessary to constitute the offense of larceny. 
And the instruction shouid have defined the offense of 
burglary and also that of larceny. 


III. 


The instruction as to the recent possession of stolen 
property was properly given. State v. Kelly, 73 Mo. 608; 
State v. Williams,54 Mo.170. And the presumption which the 
law raises as to recent guilty possession is not confined to 
theft, nor to any class or species of felony, but is applied 
even in cases where the highest penalties are inflicted—as 
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in a case of arson, where property which was in the house 
when the arson occurred was soon afterward found in the 
possession of the prisoner; Pickman’s case, 2 East P. C. 
1035; 1 Greenleaf Ev., § 84; 3 Ib., § 57; and in cases of 
burglary and larceny. State v. Brewster, 7 Vt. 122. And 
in this case we regard the possession of the property as 
sufficiently recent to amount to what is termed “ guilty 
possession.” The breaking and larceny were proven to 
have occurred on the 30th day of October, and on the 2nd 
day of December, 1879—and shortly after each of such 
breakings, articles such as the owner had in his store were 
found in defendant’s possession. 

IV. 

And we regard the identity of the goods as having 
been sufficiently established. The owner positively iden- 
tified the key of his store found in defendant’s possession, 
along with other articles, resembling in every respect, those 
charged in the indictment and proven to have been stolen; 
and it was for the jury to say whether, considering all the 
circumstances of the case, they were satisfied beyond a 
reasonable doubt of the identity of the goods. The iden- 
tity of a person or thing is an inference to be drawn from 
a series of facts. Wharton Crim. Ev., §§ 13, 27. Toa 
certain extent it rests on the opinion or judgment of the 
witness. For instance, if prior to the trial in which he is 
summoned, he sees a person or thing and that person or 
thing bears a resemblance more or less striking to the per- 
son or thing with whom or with which he is familiar or 
acquainted, from that knowledge and that resemblance, he 
is enabled to say, with more or less positiveness, that the 
person or thing seen by him, is identical with the person 
or thing in question. “Ordinarily, mere belief or persua- 
sion not resting on a sufficient or legal foundation, is inad- 
missible, but with respect to persuasion or belief based on 
facts within the witness’ own knowledge, the case is other- 
wise. On questions of identity of persons and handwrit- 


























OCTOBER TERM, 1882. 





The State v. Kelsoe. 





ing, it is every day’s practice for witnesses to swear they 
believe the person to be the same, or the handwriting to 
be that of a particular individual, although they will not 
swear pointedly ; and the degree of credit to be attached 
to the evidence is a question forthe jury.” Greenwell v. 
Crow, 73 Mo. 638; Stark. Ev., § 173; Greenleaf Ev., § 440. 

In Massachusetts, it has been held that where the only 
question in the trial of a criminal case is the identity of 
the prisoner with the guilty party, the jury may be justi- 
fied in returning a verdict of guilty although no witness 
will swear positively to the identity. Commonwealth v. 
Cunningham, 104 Mass. 545. In that case, the witnesses 
would not swear that the prisoner was the same man they 
saw on the wagon, but that “ he resembled him.” And 
the court say: “ Upon this question of identity the evi- 
dence offered was all of it competent and proper for the 
consideration of the jury. It is impossible to say that it 
had no tendency to convict the defendant. Its sufficiency 
was to be estimated and weighed exclusively by them.” 

For these reasons it was competent for the prosecut- 
ing witness to swear that from his personal knowledge of 
the goods stolen, he believed those exhibited to him were 
his, notwithstanding they bore no private mark whereby 
they could be positively identified. 

On the grounds heretofore pointed out, judgment re- 
versed and cause remanded. All concur. 


Tue Strate v. Ketsozr, Appellant. 


1. Burglary and Larceny Committed Together. Although the 
statute permits the offenses of burglary and larceny, when committed 
together, to be charged in one count, they nevertheless remain dis- 
tinct offenses, and the jury is not bound to find the defendant guilty 
of one because he is guilty of the other. 

2. Identity of Names. Identity of names with an alias added is 

sufficient to raise a presumption of identity of persons. 
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3. Witness: impeacuING EvipeNce. When the defendant in a crim- 
inal case has been examined as a witness in his own behalf, it is 
competent for the State to introduce the record of his former con- 
viction for another offense for the purpose of affecting his credi- 
bility. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 


Defendant was indicted under the name of Charles 
Kelsoe alias McCarty. 


Ansel B. Cook for appellant. 


D. H. McIntyre, Attorney General, for the State 


Norton, J—Defendant was indicted in the St. Louis 
criminal court for the crime of burglary in the first degree 
and larceny. Both these offenses were charged in the same 
count in the indictment. Defendant was convicted of both 
crimes charged, and his punishment assessed at ten years’ 
imprisonment for the burglary and two years for the lar- 
ceny. ; 
From the judgment of the St. Louis court of appeals 
affirming the judgment of the criminal court defendant 
appeals to this court, and the material error complained 
of is the action of the trial court in giving an instruction 
telling the jury that if they convicted defendant of either 
of the offenses charged they must convict him of both. 
While under our statute, which declares that, “if any per- 
son in committing a burglary also commits a larceny he 
may be prosecuted for both offenses in the same count or 
in separate counts of the indictment,” the charge of burg- 
lary and larceny is authorized to be made in the same 
count, the offenses are nevertheless distinct offenses and 
have always been so treated by this court. State v. Alex- 
ander, 56 Mo. 131; State v. Turner, 683 Mo. 436. When 
both offenses are charged in the same count, it does not 
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follow that defendant, if found guilty of one of the offenses, 
is, therefore, necessarily guilty of the other, for he may be 
convicted of one and acquitted of the other. In the case 
of the State v. Alexander, supra, defendant was convicted 
of larceny and also of burglary in the second degree. The 
judgment of conviction for burglary was reversed and that 
for the larceny affirmed. The offenses being distinct, it was 
for the jury to determine under the evidence whether de- 
fendant was guilty of both charged or only one. In this 
respect the province of the jury was invaded by the in- 
struction above noted, and for this error the judgment will 
be reversed. 

It is also insisted that the court erred in allowing the 
State to read in evidence the conviction of Charles Kelsoe, 
alias McCarty, of grand larceny, inasmuch as no evidence 
was offered to show that defendant was the Charles Kelsoe 
referred to in the said record. The name with the alias 
under which defendant was indicted, was the same as that 
in the record of conviction, and identity of such a name 
is sufficient to raise a presumption of identity of person. 

Defendant having been examined as a witness in his 
own behalf, it was competent for the State to introduce the 
record of conviction for the purpose of affecting his cred- 
ibility. 2 Hale P. C. 278; 1 Greenleaf Ev., 2 vol., § 377; 
Dickinson v. Dustin, 21 Mich. 561; People v. Reinhart, 39 


Cal. 449. 
Judgment reversed and cause remanded, in which all 


concur. 
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Frank, Plaintiff in Error, v. DRENKHAHN. 


Deed to Joint Stock Company: svUBSEQUENT CORPORATION. A con- 
veyance was made to A. B. & C., “directors of the St. Louis & Birm- 
ingham Iron Mining Company, and their successors in office, in 
special trust for the use of the shareholders in said company,” 
which was a joint stock company. Subsequently the members of 
this company were created a corporation under the name of the St. 
Louis & Birmingham Iron Mining Company. Held, that in the ab- 
sence of any conveyance from A. B. & C., or from the shareholders 
in the joint stock company, the corporation never acquired title to 
the land held by the joint stock company under the foregoing deed. 


Error to Cape Girardeau Circuit Court.—Hon. D. T. Hawk- 
Ins, Judge. 


AFFIRMED. 
John A. Harrison for plaintiff in error. 
J. Perry Johnson for defendant in error. 


A conveyance to a fictitious grantee is void. Douthitt 
v. Stinson, 63 Mo. 268; Arthur v. Weston, 22 Mo. 383; Jack- 
son v. Cory, 8 Johns. 385; German Land Asso. v. Scholler, 
10 Minn. 3838. A grant toa corporation which has not 
been created or organized in pursuance to law, would be 
void for want of a grantee. 2 Washburn on Real Prop- 
erty, (2 Ed.) 589; Thomas v. Boerner, 25 Mo. 27; Thomas 
v. Wyatt, 31 Mo. 188; Muskingum Valley Turnpike Co. v. 
Ward, 13 Ohio 120. A deed toa partnership, as such, is 
not good. If the names of some of the partners are men- 
tioned, those so named will be considered the grantees, and 
held in trust for themselves and their associates. Beaman 
v. Whitney, 20 Me. 418; Arthur v. Weston, 22 Mo. 878. So 
a sale of land to a pretended corporation, where there has 
been no grant of power for the creation of such corpora- 
tion, passes no title from the grantor, and the land remains 
his. Harriman v. Southham, 16 Ind. 190. And a grant 
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to the inhabitants of a town not incorporated is void. 
Hornbeck v. Westbrook, 9 Johns. 738. 


Hoven, C. J.—This is an action of ejectment. The 
plaintiff based his right to recover upon a paper title, and 
also upon a title claimed to have been acquired by him by 
adverse possession. The cause was tried by the court, 
without the aid of a jury, and the finding and judgment 
were for the defendants. The testimony relating to the 
adverse possession of the plaintiff was conflicting, and as 
no instructions appear to have been asked, given or refused, 
there is nothing for us to review as to that claim of title. 

As to the paper title, both parties claimed under one 
John Scudder. The plaintiff offered in evidence a deed 
from said Scudder, dated June 8th, 1848, to Henry King, 
William C. Rogers, Joseph D. Learned, Zadie Casey and 
Charles M. Vallian, “directors of the St. Louis & Birm- 
ingham Iron Mining Company, and their successors in 
office 1n special trust for the use of the shareholders in said 
company.” The “St. Louis & Birmingham Iron Mining 
Company,” was not at that time a corporation, but was a 
joint stock company formed under articles of association 
entered into on July 26th, 1847. On the 27th day of Feb- 
ruary, 1849, the members of said joint stock company 
were duly incorporated by act of the legislature under the 
name and style of the “St. Louis & Birmingham Iron 
Mining Company.” In 1854 certain judgments were ren- 
dered against the corporation known as the “St. Louis 
& Birmingham Iron Mining Company,” under which the 
property sued for was sold, and the plaintiff and others 
became the purchasers thereof, and the plaintiff subse- 
quently acquired the rights of the other purchasers. The 
court excluded the articles of association and the act of 
incorporation, when they were offered in evidence, and the 
plaintiff assigns this action of the court as error. No 
conveyance was offered in evidence from the grantees in 
the deed executed by Scudder, or from the shareholders 
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in the joint stock company, to the corporation against 
which the judgments were rendered, and it is quite plain 
that the corporation never acquired any title to the prop- 
erty’ purchased by the plaintiff and others at execution 
sale. The plaintiff was not injured, therefore, by the ac- 
tion of the court in excluding the articles of association, 
or the act of incorporation, and the plaintiff having failed 
to connect himself with the legal title conveyed by Seud- 
der, the judgment of the cirewit court will be affirmed. 
The other judges concur. 





THe State ex rel. GuENTHER v. Kine et al., Plaintiffs in 
Error. 


Public Administrator: preapinc. A petition in an action by a pub- 
lic administrator against his predecessor in office to recover assets 
not accounted for, sufficiently shows a right of recovery in the 
plaintiff, when it avers that the court of probate has ordered de- 
fendant to pay and deliver the same to plaintiff, and that detendant, 
upon demand made, has refused to comply with the order. It is 
not necessary that it should further aver that the estate has been 
fully administered, or that defendant has been discharged in the 
ordinary course of law as other administrators. 


Error to Cole Circuit Court.—Hon. E. L. Epwarps, Judge. 


AFFIRMED. 
Charles A. Winslow for plaintiff in error. 
Belch & Silver for defendant 1m error. 


Norton, J.—This is a suit at the relation of Charles 
G. Guenther, public administrator of Cole county, upc-. 
the bond of Austin A. King, his predecessor in oflice, io 
recover a balance alleged to be in his hands at the expira- 
tion of his official term, belonging to the estate of George 




















OCTOBER TERM, 1882. 511 





The State ex rel. Guenther v. King. 





Maus, deceased, the administration of which estate the 
said King had commenced during his term. Plaintiff had 
judgment in the circuit court, from which defendants have 
appealed, and the sole question presented in their motion 
in arrest of judgment relates to the sufficiency of the peti- 
tion. 

The petition, after alleging the appointment of King 
as public administrator and the execution of the bond sued 
upon, states that afterward, on the day of ——_,, 186—, 
the said Austin A. King, by virtue of his said office, did 
take into his charge and custody the estate of George 
Maus, who died intestate about the day of. , 186—, 
and did proceed to administer upon the said estate; that, 
in the course of the administration on said estate by the 
said King, he received into his hands a large amount of 
assets belonging to said estate, and collected a large amount 
of money belonging to said estate; that of the said sum, 
so collected, said King failed to pay over or account for the 
sum of $250, although the county court did, by its order, 
order and direct said King to pay and deliver the same to 
Charles G. Guenther, which said order was made on the 
12th day of November, 1875, and demand thereof made 
by the said Guenther, after the date of said order, and the 
said King wrongfully and in violation of the terms and 
condition of said bond, failed to pay or deliver the same ; 
that, on the 3rd day of November, 1874, he was duly 
elected public administrator in and for the county of Cole, 
and State of Missouri, and qualified and entered upon the 
duties of said office; that afterward, to-wit, on the 12th 
day of November, 1875, the said county court of Cole 
county, Missouri, having jurisdiction of the estate of said 
intestate, George Maus, ordered the said Guenther, as said 
public administrator, to take charge thereof; that the 
plaintiff demanded the said money and assets of said es- 
tate from the said King, as aforesaid. Wherefore he says 
a right of action hath accrued to plaintiff. 

The breach of the bond sued upon is properly averred. 
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It is contended that King, as public administrator, 
having taken charge of the estate of said Maus during his 
term, had the right (under section 12, 1 Wagner’s Statutes, 
122), notwithstanding the expiration of his term, to con- 
tinue to have charge of said estate until he had fully ad- 
ministered it, or until he had been discharged in the 
ordinary course of law as other administrators; and that 
before the county court could order said estate into the 
‘ands of his successor, or order him to pay over and ac- 
count to his successor for whatsoever was in his hands, it 
must first have discharged him in the ordinary course of 
law as other administrators. The section referred to so 
reads. Conceding this to be so, and further conceding 
(without deciding the question) that section 25, 1 Wagner’s 
Statutes, 124, which provides that courts “ having probate 
jurisdiction may at any time order the public administrator ° 
to account for and deliver all money, property or papers, 
belonging to any estate in his hands, to his successor in 
office, or to the heirs of said estate, or to any executor or 
administrator regularly appointed as provided by law;” 
does not qualify section 12, supra, so as to allow an order 
to be made requiring a public administrator to turn an 
estate in his hands at the end of his term to his successor, 
until he has been discharged in the ordinary course of law 
as other administrators, the fact still remains that courts 
having probate jurisdiction could rightfully order such 
administrator, in the event of his being discharged as other 
administrators are discharged, to pay over and account to 
his successor for whatever might be in his hands. And as 
it is averred in the petition, that the county court of Cole 
county did order plaintiff, as the successor of King, to 
take charge of the estate of said Maus, and did order the 
defendant King to pay over to plaintiff, as his successor, 
the sum of $250 belonging to said estate, which he failed 
upon demand to do, the petition sufficiently sets forth a 
cause of action, as in pleading the orders of the county 
court it was not necessary to aver all the facts upon which 
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the orders were based. It is expressly provided in section 
42,2 Wagner’s Statutes, 1020, that “in pleading a judg- 
ment or other determination of a court or officer of special 
jurisdiction, it shall not be necessary to state the facts con- 
ferring the jurisdiction, but such judgment may be stated 
to have been duly made.” Wickersham v. Johnson, 51 Mo. 
313. Since the petition avers that the county court did 
make the orders therein stated, and since said jurisdiction 
to make them existed, under the authority of the case of 
Johnson v. Beazley, 65 Mo. 250, the presumption is to be 
indulged that every prerequisite necessary to the exercise 
of the jurisdiction had been complied with. Judgment 
affirmed, in which all concur. 





Fitzpatrick, Appellant, v. THomas. 


Mechanic’s Lien: Fitzgerald v. Thomas and Fitzpatrick v. Thomas, 61 
Mo. 499, 512, 515, affirmed. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Broadhead & Haeussler for appellant. 
Rudolph Schulenberg and H. £. Mills for respondent. 


Henry, J. —Plaintiff furnished to defendant, Thomas, 
328,356 brick at $12.50 per thousand, to be used in the 
erection of four houses situated upon a parcel of land in 
St. Louis county, but which, it appears from the evidence, 
pricr to the sale and delivery of the material in question, 
had been subdivided into lots 29, 30, 31 and 32 of block 
No. 2, and so described in Peter Lindell’s first addition to 
the city of St. Louis. The four houses were erected on 
said lots, each occupying one lot, and plaintiff had filed 
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his statement of lien for the aggregate value of the brick, 
claiming a mechanic’s lien on the whole of said property, 
and not against each lot and house for the proportion of 
the brick used in the erection of the house thereon. On 
these facts the circuit court held that he acquired no lien, 
and, from its judgment, he appealed to the St. Louis court 
of appeals, which affirmed the judgment, and the cause is 
now here on appeal from the court of appeals. The pre- 
cise question involved here was passed upon by this court 
in Fitzgerald rv. Thomas, 61 Mo. 499; Fitzpatrick v. Thomas, 
61 Mo. 512, 515, and decided adversely to plaintiff, and we 
see no reason for a departure from the doctrine announced 
in these cases. The judgment is, therefore, affirmed. All 


concur. 





Dawson v. Tue St. Louis, Kansas Crry & Nortuern Rar- 
way Company, Appellant. 


1. Carriers of Live Stock: speciat conrract. The liability of car- 
riers of live stock may be limited by a special contract, whereby the 
shipper agrees that his claim for damages under the contract, if 
any, shall be made in writing to the general freight agent of the 
carrier within five days after the live stock shall have been unloaded 
or delivered at the point of destination. 

2. : : NEGLIGENCE: EVIDENCE. Where the shipper of live . 
stock was, under a special contract with a railroad company, re- 
quired to take care of the same during their transportation, and 
there was some evidence tending to show that the train did not stop 
long enough for the shipper to look after them, and that, in answer 
to his inquiry at one of the stopping places whether the train would 
stop long enough for him to do so, he was told by the conductor to 
lie down as the brakeman was watching his cattle; Held, that the 
question of negligence on the part of the carrier was properly sub- 
mitted to the jury. 
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Appeal from Audrain Circuit Court.— Hoy. G. Porter, 
Judge. 


REVERSED. 
Wells H. Blodgett for appellant. 


Contracts like the one in question are both wise and 
lawful, and when made should be upheld and enforced. 
Rice v. R’y Co., 63 Mo. 314; Clark v. R’y Co., 64 Mo. 440; 
Sturgeon v. R’y Co., 65 Mo. 569; Oxley v. R’y Co., 65 Mo. 
629; Harvey v. R. R. Co., 74 Mo. 538; Pleas v. St. L., K. 
C.& N. Ry Co., (not yet reported); Angell on Carriers, (2 
Ed.) § 54, p. 56; Hutchinson on Carriers, § 237, p. 189; 
Story on Bailmeuts, (9 Ed.) § 549, p. 527; Schouler on 
Bailments, (1 Ed.) p. 463; Bankard v. R. R. Co., 34 Md. 
197; s. c.,6 Am. Rep. 321; R. R. Co. v. Hedger, 9 Bush 645; 
R. R. Co. v. Me Donough, 21 Mich. 165; R. R. Co. v. Hen- 
lein, 52 Ala. 606; s.c.,23 Am. Rep. 578; BR. &.Co. v. Perkins, 
25 Mich. 829; s. ¢., 12 Am. Rep. 275. The plaintiff having 
signed the contract in question, and accompanied the cattle 
to takee are of them, the burden was on him to show that 
whatever injuries his cattle sustained were occasioned by 
defendant’s negligence, and having wholly failed to show 
negligence, and having, also, failed to prove any fact from 
which negligence could be interred, the jury should have 
been told that under the pleadings and evidence the plaintiff 
was not entitled to recover. Sturgeon v. E’'y Co., 65 Mo. 
570; Clark v. R’y Co., 64 Mo. 448; L. C.& L. R. R. Co. v. 
Hedger, 9 Bush (Ky.) 645; s. ¢., 15 Am. Rep. 740. 


Forrist & Fry for respondent. 


It is well settled thatcommon carriers cannot contract 
against their own negligence, and the jury have found the 
damages td be the result of defendant’s carelessness. It 
plaintiff cannot recover because he agreed to report his 
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claim within five days in writing and failed to do so, then 
defendant will be allowed to contract indirectly against its 
negligence. Such a provision is only for the convenience 
of the company, and is separate and distinct from the 
original undertaking, which the law compels defendant as a 
common carrier to perform, whether the contract is signed 
by the shipper or not, and a breach of the side agreement 
cannot deprive plaintiff of his right of action upon the 
common law hability of the carrier. 


Norton, J.—This suit was instituted in the circuit 
court of Audrain county, to recover damages alleged to 
have been sustained by plaintiff by reason of the negli- 
gence of defendant in transporting cattle from Centralia 
to St. Louis, which had been committed to defendant as a 
common carrier for transportation. The answer of de- 
fendant, after denying negligence, set up that the cattle 
were shipped under a special contract, which, among other 
things, provided that plaintiff was to take care of said cattle 
while being transported, and was to load and unload the 
same at his own risk and expense * * and that 
“any claim for damages under said contract shall be made 
in writing to the general freight agent of the party of the 
first part within five days from and after the live stock 
shall have been unloaded or delivered at the point of des- 
tination.” On the trial of the cause plaintiff obtained 
judgment, from which defendant has appealed, and the 
chief ground of error assigned is the action of the court 
in giving and refusing instructions. 

The third and fourth instructions given for plaintiff 
were to the effect that plaintiff was entitled to recover, 
notwithstanding the contract read in evidence, in which 
he agreed to make his claim for damages within five days 
after the unloading and delivery of the cattle at the place 
of destination, and notwithstanding no such claim was 
made in five days. These instructions, under the ruling 
made in the case of Rice v. K. P. R’y Co., 63 Mo. 314, are 
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erroneous. It was held in that case that the common law 
rule as to common carriers is so far relaxed as to allow 
them to lmit their responsibility by special contract, ex- 
cept for their negligence or misconduct; and it was also 
held that such a special contract as that set up in defend- 
ant’s answer was valid and binding on the contracting 
parties to the extent above indicated. 

As there was some evidence tending to show that the 
train did not stop long enough between Centralia and 
Warrenton for plaintiff to look after his cattle; and that, 
although he had requested the conductor to tell the brake- 
man to look after his cattle and he would pay for his 
breakfast at Warrenton, when the train stopped at New 
Florence he asked the conductor if he would have time to 
go forward and look after his cattle, he was told to “ lay 
down as that man was watching his cattle,” the court was 
justified in submitting the question of negligence to the 
jury. 

Judgment reversed and cause remanded. All concur. 











Tue Eau Ciarre Lumber Company, Appellant, v. Howarp. 


Bill of Exceptions. Where it appeared that by an agreement of 
record the appellant was allowed thirty days after the adjournment 
of court within which to filea bill of exceptions, but nothing in 
the bill or the record proper showed when the bill was filed or when 
the court adjourned, or even with certainty that the bill was ever 
filed at all; Held, that this court could not consider it. 


Appeal from Tipton Common Pleas Court.—Hon. E. L. Ep- 
WARDs, Judge. 


REVERSED. 


J. E. Weeting and W. P. Johnson for appellant. 
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J. E. Hazell and Draffen § Williams for respondent. 


Henry, J.—This was a suit in attachment, which, on 
motion of defendant, was dismissed for alleged irregulari- 
ties in the filing of the affidavit and bond, and issuance of 
the writ of attachment. By an agreement of record, ap- 
pellant was allowed thirty days after the adjournment of 
court within which to file a bill of exceptions, but nothing 
in the bill of exceptions or record proper shows when the 
bill was filed or when the court adjourned, or that the bill 
of exceptions was filed at all, except that it may be inferred 
from the clerk’s certificate that it was part “of the record 
in the above cause, as the same appears in my office.” 
We cannot, therefore, consistently, with former rulings of 
this court, consider the bill of exceptions, but are confined 
in our examination of the case to the record proper, and as 
by that the proceedings appear to have been regular, the 
judgment will be reversed and the cause remanded. All 
concur. . 





Etxet v. Tue St. Louis, Kansas Crry & Nortuern Rat- 
way Company, Appellant. 


1. Pleading: sPEcIAL PLEA: GENERAL DENIAL. In an action against 
a railroad company for the death of a passenger, the negligence al- 
leged was the want of care in the servants of the company and 
defects in its road. The defendant denied all the allegations of the 
petition, and also filed a special plea alleging that the road was well 
constructed, the servants skillful and careful, but that the casualty 
was caused by an extraordinary rain storm. Held, that this matter 
could be shown under the general denial, and the special plea was 
properly stricken out. 


2. Railroads: staTUTE REQUIRING DITCHES: EXTRAORDINARY STORMS, 


The statute requiring railroad companies to construct ditches and 
drains along the sides of their road-beds does not require them to 
provide against floods which are extraordinary and unprecedented. 


Pleading: SPECIFIC ALLEGATIONS: NEGLIGENCE. A petition chare- 
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ing negligence in a railroad company in conducting and running its 
train, where the negligence complained of is that of the engineer in 
managing it at the time of the casualty, is sufficiently specific. 

4. A Petition, Objectionable for not being sufficiently specific, may 
be good after verdict. 

5. “Railroads: DEFECT IN TRACK CAUSED BY EXTRAORDINARY STORM: 
NEGLIGENCE. The overturning of a railroad train was caused by the 
sudden weakening of the track by an extraordinary flood. There 
was no defect in any car in the train, or in the track, or in the 
ditches or drains at the side of the road-bed. In an action for the 
death of a passenger caused thereby, Held, that the liability of the 
company depended upon the question whether or not the engineer 
of the train, on approaching the place where the track had been so 
weakened by the flood, had reason to believe from the height of the 
water in the ditches, etc., that it had previously risen so as to soften 
the road-bed and render the track unsafe. If he had, it was his 
duty to have tested the track before taking his train over it, and this 
omission would amount to negligence for which the company would 
be liable. 


Appeal from Buchanan Circuit Court.—Hon. Jos. P. Gruss, 
Judge. 


REVERSED. 
Wells H. Blodgett for appellant. 


1. The court erred in striking out the new matter 
contained in the answer. The practice act, (1 R.S&., p. 
603,) requires the answer to contain, Ist, A general or 
special denial of the material allegations of the petition, 
and 2nd, A statement of any new matter. ‘To apprise the 
plaintiff of its reliance upon an extraordinary storm, it was 
necessary for defendant to state that fact in an appropriate 
manner in its answer. Northrop v. Mo. Val. Co., 47 Mo. 
435. In this State any new or aflirmative matter relied 
upon, such as the contributory negligence of a plaintiff, 
should be affirmatively pleaded and proven. Thompson v. 
N. Mo. R’y Co., 51 Mo. 190; Harrison v. Mo. Pac. R’y Co., 
74 Mo. 364; Buesching v. St. Louis Gas Co., 73 Mo. 219; 
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Milwaukee, etc., R. R. Co. v. Hunter, 11 Wis. 167; Tron 
Mountain Bank v. Murdock, 62 Mo. 73. 

2. There was no duty on the defendant to — 
drains sufficient for an extraordinary storm. “It might 
with equal propriety be required that they should have 
provided against a flood, such as the deluge in the days of 
Noah.” Nashville & C. R. R. Co.-v. David, 6 Heisk. 261 ; 
Shear. & Red. on Neg., (3 Ed.) § 445; Pittsburg & C. R. R. 
Co. v. Gilleland, 56 Pa. St. 445; Livezey v. Phil., 64 Pa. St. 
106; s.¢., 3 Am. Rep. 578. 

3. The eighth imstruction was erroneous. It requires 
the defendant to exercise the same care to prevent injuries 
from acts of God and vis major as it is required to exer- 
cise as to agencies and forces subject to its control. Such 
is not the law. R&R. R. Co. v. David, 6 Heisk. 261; s. c., 19 
Am. Rep. 594; R. R. Co. v. Reeves, 10 Wall. 176; Trans. 
Co. v. Downer, 11 Wall. 129; R. R. Co. v. Gilleland, 56 Pa. 
St. 445; meggeon v. R. R. Co. 3 H. & N. 969; Nugent v. 
Smith, L. T. (N.8.) 827; Ward v. A. § P. Tel. Co., 71.N. 
Y. 81; s.¢.,27 Am. Rep. 10; Flori v. St. Louis, 69 Mo. 341; 
Sawyer v. R. R. Co., 37 Mo. 241. 








Strong & Mosman for respondent. 


1. Everything in the special plea was provable under 
the general denial. Bliss Code Pleading, § 829; Greenway 
v. James, 34 Mo. 326; Corby v. Weddle, 57 Mo. 452. 

2. The defendant being a carrier of passengers is 
bound to exercise the utmost care and diligence, and is re- 
sponsible for the slightest neglect. Strong on Bailments, 
§ 601; Lemon v. Chanslor, 68 Mo. 356; Sales v. Western 
Stage Co., 4 Clarke (Iowa) 547; Hegeman v. Western R. R. 
Co.,13 N. Y.9; Frink v. Potter, 17 Ill. 406. 

8. . The carrier is liable for a loss arising from inevit- 
able necessity existing at the time of the loss, if his pre- 
vious misconduct or negligence occasioned the exposure to 
such necessity. Armentrout v. R’y Co.,1 Mo. App. 158; 
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Vail v. Pacific Co., 63 Mo. 230; Pruitt v. R. R. Co., 62 Mo. 
542; Clark v. R’y Co., 39 Mo. 184; Hardy v. Carolina Cent. 
R. R. Co., 74 N. C. 734. 


Hoven, C. J.—This is an action brought by the widow 
of Richard 8. Ellet, deceased, to recover from the defend- 
ant the statutory penalty of $5,000, on account of the death 
of her husband, which was occasioned by the overturning 
of atrain of cars on the defendant’s railway, near the town 
of Salisbury, in Chariton county, on the night of Septem- 
ber 5th, 1876, on which train the deceased was a passenger. 

The material portion of the petition is as follows: 

“That, while said Richard Ellet was being carried by 
defendant as such passenger, in said coach, on said 5th day 
of September, 1876, at a point on said railroad at or near 
the town of Salisbury, in Chariton county, Missouri, the 
defendant, not regarding its duty to said Richard Ellet as 
such passenger, and its duty to plaintiff, did, by its servants 
and agents, so carelessly, negligently and unskillfully con- 
duct and run its said coach and train of cars, of which 
said coach was a part, over and along its said railroad, that 
on that day, at the point aforesaid, on said railroad, by 
the carelessness, negligence and default of said defendant, 
its servants and agents, and for want of due care, caution 
and attention to its duty to said Richard Ellet as such 
passenger, the said coach, in which he was then carried by 
defendant’s said railroad, overturned, and by reason of a 
defect and insufficiency in defendant’s said railroad at the 
point aforesaid, as well as by the negligence, carelessness 
and lack of caution of defendant’s servants in charge of 
said train, was violently thrown down the side of an earth 
embankment (which was then and there a part of said 
railroad track), and into deep water, which was there at 
the time accumulated against said road and upon the lands 
adjacent to said earth embankment and upon said road, by 
reason of the negligence and carelessness of defendant in 
this, to-wit: That the defendant did not, at the point 
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aforesaid, construct, and had not maintained there, at and 
before the time aforesaid, suitable and sufticient ditches or 
drains along each side of said road-bed, connected with 
other drains or water-courses, so as to afford sufficient out- 
let to drain and carry off the water obstructed and then 
accumulated there by the construction of said road-bed of 
defendant and by said embankment, and said Ellet was 
violently carried and thrown with and in said coach down 
the declivity of said earth embankment, and into said deep 
water, and thereby greatly bruised, wounded and disabled, 
and by and in said water strangled.” 

The petition further charged that the sleeping car in 
which the deceased was being carried, was defectively con- 
structed, but as the court instructed the jury that there 
was no evidence that said car was defectively or improp- 
erly constructed, it is unnecessary to notice this allegation 
further. 

The defendant denied all the allegations of the peti- 
tion, and for a further defense, alleged: That, long prior 
l. pLeapine: spe- to September 5th, 1876, defendant’s railroad- 
cial plea: genera 
denial. bed, tracks and embankments, at the place 
of the accident, had been built of the best materials for the 
construction of railroads, in a careful and prudent manner, 
with ample and sufficient drains and water-ways, and that 
the same was maintained and kept up in such condition 
by defendant on said day. Defendant avers and charges 
that said railroad and embankment, at the place where 
said train was overturned, had withstood for a long series 
of years the hardest storms that had prevailed in that lo- 
cality, and that said railroad embankment, at said place, 
could only have been weakened by some convulsion of 
nature, or other extraordinary cause. Defendant charges 
that, on the night of the accident, and but a short time 
- before the arrival of said train, there had been a sudden 
and extraordinary rain storm at and near the place where 
the cars were overturned, of wholly unprecedented vio- 
lence, and that, in consequence thereof, the waters had 
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suddenly risen to an extraordinary height, and had sud- 
denly and secretly undermined and weakened a portion of 
the road-bed and embankment at said place. Defendant 
avers that, on or about midnight of said September 5th, 
1876, when said train attempted to pass over this portion 
of the road-bed, there was no water on the track, and the 
same seemed to be safe and sound; but that, in consequence 
of the embankment having been, before the arrival of said 
train, secretly and suddenly undermined and weakened, as 
aforesaid, a portion of the dirt under some of the ties on 
the north side of the road-bed gave way, and a part of 
said train was overturned, and said Ellet was then and 
there killed. Defendant avers that, at the time and place 
when and where the cars were overturned, the speed of 
the train was only five or six miles an hour, when the reg- 
ular card time of said train along said portion of the road 
was twenty-five miles an hour. Defendant also avers that 
the servants in charge of the’train itself were competent 
and skillful, and were at the time, and all along had been, 
in the discharge of their respective duties ; that the train 
itself was properly equipped with the best appliances and 
materials, and that all the servants whose duty it was to 
look after said track and train were at the time, and had 
at all times been, engaged in the proper performance of 
their duties. Defendant avers that none of its servants 
knew, or could reasonably have known, that the embank- 
ment had been undermined or weakened or endangered 
prior to the accident; that the overturning of said cars, 
and the death of said Ellet, was in nothing caused by any 
omission of duty or negligence of defendant’s servants, but 
that said cars were overturned, and said Ellet killed, in 
sole and direct consequence of the sudden and unknown 
weakening of said embankment by the extraordinary rain 
and storm aforesaid. 

This defense was, on motion of the plaintiff, stricken 
out, but the defendant was permitted to cross-examine the 
plaintiff’s witnesses as to all the matters therein set up, 
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and to introduce evidence on its own behalf to establish 
said defense. We see no error in this action of the court. 
The matters set up in the special defense could all be 
proven under the general denial. 

The court instructed the jury that there was no evi- 
dence tending to show that the defendant’s road-bed or 
track was defectively or improperly constructed, at the 
time when and place where the injury occurred, or that 
the engine and cars composing the train were defective or 
insufficient in any particulars which contributed to the 
death of said Ellet, so that it will be unnecessary to refer 
with particularity to the testimony bearing upon these 
points. 

It appears from the record that about one mile west 
of Salisbury, where the cars were overturned, the defend- 
ant’s road passes through a high rolling prairie; that there 
was a pond on the south side of the road, made by the 
construction of an embankmeht across a ravine or “ prairie 
hollow,” which embankment was eight feet high above the 
ordinary level of the water in the pond. The pond in an 
ordinary stage of water would cover between one and two 
acres of land, and was of an average depth of from four 
to six feet. The embankment was about sixty feet wide 
at it base, fifty-six feet wide on a level with the water in 
the pond, and twelve feet wide at the top, and was rip- 
rapped on the south side to within three feet of the top of 
the ties. The pond was provided with a large overflow or 
discharge ditch about three hundred yards long, running 
west on the south side of the road-bed, and parallel to it. 
The ditch was about twenty-five feet wide at the top, five 
feet deep, and varied in width at the bottom from six to 
ten feet. The ditch was not so constructed as to completeiy 
drain the pond, but when the water would rise above its 
ordinary level it flowed through the ditch. Some pickets 
were placed in the bottom of this ditch for the purpose of 
preventing hogs from passing through it, but it does not 
appear that they injuriously affected the capacity of the 
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ditch. The undisputed testimony shows that this ditch, as 
constructed, was amply sufficient for the drainage of the 
overflowing waters of the pond in all ordinary times and 
seasons, and that after the heaviest rains known in that 
locality, during the eight or ten years which had elapsed 
since the building of the embankment, the ditch was never 
known to be overflowed and the water never rose in the 
pond higher than from two and a half to three feet of the 
top of the road-bed, and during the whole of said time 
the embankment had never been damaged or endangered 
by any previous storm. 

About ten o’clock on the night of the accident a storm 
of extraordinary and unprecedented violence prevailed be- 
tween Salisbury and Keytesville, a station on defendant’s 
road seven miles west of Salisbury, and over the water 
shed drained by the pond and ditch before described. 

Some of the witnesses who lived at Salisbury and 
Keytesville and in the vicinity of the pond testified that 
they never saw one equal to it in violence. One witness 
who had resided in Chariton county for thirty years, de- 
scribed it as the heaviest and most extraordinary storm 
that he everknew. A physician who had resided at Salis- 
bury for nine years and who was at the time of the storm 
two and a half miles southeast of the place of the disaster, 
testified that the rain was the hardest he had ever seen; 
that he was on horseback on a level prairie and his horse 
was knee-deep in water in the space of ten minutes; that 
spouts of water fell as thick as hisarm. Subsequent ex- 
amination disclosed the fact that while this flood of water 
was being poured upon the earth in the vicinity of the 
pond, the water suddenly accumulated in the pond in such 
quantity that it overflowed the embankment and softened 
and loosened the earth under the ties and undermined the 
same on the north side to such an extent that it gave way 
while the train in question was passing over it. About 
the time at which this extraordinary storm was prevailing 
the train on which the deceased was a passenger reached 
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Brunswick, a station sixteen miles west of the embank- 
ment and pond. The train dispatcher at Kansas City who 
was controlling the movement of this train being informed 
by the operator at Brunswick that a storm was prevailing 
there, directed the operator to hold the train until he could 
hear from Salisbury. The train dispatcher then inquired 
of the operator at Salisbury as to the storm, and whether 
a freight train bound east had arrived, and directed him to 
get a report from the conductor of that train. The oper- 
ator at Salisbury replied that they were having a very hard 
storm there, that the freight train had just arrived from 
the west, and its conductor reported a very hard storm be- 
tween there and Brunswick, but that the track was all 
right. The train dispatcher then told the operator at 
Brunswick to let the train go, informing him at the same 
time that the freight train bad arrived at Salisbury, and 
that the conductor had reported the track ail right. While 
this train was at Brunswick, the conductor received a tele- 
gram from Thomas McKissock, the general superintendent 
of defendant’s road, who was then at Moberly, a station 
about twenty miles east of Salisbury, saying, “ un care- 
fully and look out for high water—show this to engineer.” 
Mr. McKissock, in explanation of this dispatch, testi- 
fied as follows: ‘I told conductor to tell engineer to come 
on cautiously by the streams, and look out for high water. 
Before the accident I had no knowledge or information 
that any damage had been done to the track. There had 
been a violent thunder-shower about Moberly from tea 
time till about nine or ten o’clock at night, coming and 
receding again. I inquired at Kansas City if they had any 
rain there; he said no. I inquired by telegraph, through 
the operator. I am not an operator. I inquired of Lex- 
ington Junction; he said, ‘No storm.’ I inquired at 
Brunswick ; he said it rained moderately there. I inquired 
of Macon, north of Moberly; he said it had been raining 
considerable there. He said that it had been raining north 
—that showers were north. It was about nine o’clock 
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when I sent instructions to the conductor to tell the en- 
gineer to look out for high water and come on carefully. 
I sent that because I thought the storm was north of us, 
in the neighborhood of Macon, and the trains were coming 
directly toward Moberly from the west, and the waters on 
the west side of the divide, toward Macon, all ran into the 
Chariton and streams there, and I did not know but that 
they might be swollen. The water from there runs toward 
our road into the Missouri river, and our road crosses the 
streams. Between Brunswick and Salisbury the streams 
enter into the Missouri river, and I sent the dispatch on 
account of the information I had received in regard to the 
storm at Macon and northwest. The clouds seemed to be 
in that direction. I had no information of storms on the 
line of the road. My replies all were that there were no 
heavy rains. It is not unusual for me to make these in- 
quiries on the road. I frequently doit. This dispatch 
was not sent because I had any information that any dam- 
age had been done to the track by the storm of that night.” 

There is no testimony tending to show that the officers 
or servants in charge of the train, or any officer of the 
defendant in charge of, or having a right to control the 
movements of this train, knew before it left Brunswick, 
which was the last station where it could be reached by 
telegraph, of the extraordinary violence of the storm, and 
of the quantity of water which had fallen, or of the flood- 
ing of the embankment by the waters of the pond. 

The management of the train after it left Brunswick is 
thus detailed by the engineer who was driving the engine: 
* Left Brunswick at half-past ten or eleven o’clock. When 
I left Brunswick I knew there was no water till we got 
to Farmers’ Creek, and I slackened up there and then went 
on. Before I got to Keytesville I slackened up for Char- 
iton river, and after that I ran slow—from six to ten miles 
an hour. .I knew every trestle, and as I approached them 
I would slacken my speed until I saw they were all right. 
I saw no water running under the trestles until I passed 
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section-house, a mile and a half west of where accident 
occurred. I encountered no rain-storm with my train. The 
first rain I saw was when we passed DeWitt, six miles west. 
of Brunswick. Between DeWitt and Brunswick it rained 
quite a hard shower four or five minutes. I took water at 
tank west of Brunswick, and it was not raining. At 
Brunswick we had to take coal, and when we were there 
it rained quite severely for five or not over ten minutes. I 
saw no evidences of high water until I got in the vicinity 
of where the accident occurred. I saw none, except in 
the little holes, that I could see by the lightning, until I 
got within a mile of the place of the accident, and there 
I saw some running under a trestle. [ranslow. I was 
not expecting trouble. I suppose I was running ten or 
fifteen miles an hour until I got to the Salisbury grade, 
and here is a trestle. I slacked up there, and went over it 
very slow. As I went up the grade, I saw the ditch was 
running nearly full of water, probably eight, ten or twelve 
inches below the ties. I ran slow, because I was afraid the 
water might have cut the bank out beside the ditch. I ran 
six or eight miles an hour, but when I passed the east end 
of ditch I increased my speed. It was about three car- 
lengths further where we went over. When we went over 
we were running about eight miles an hour. I was running 
six miles an hour, and gave engine more steam, because I 
was on heavy grade. The nearest I saw water to ties was 
eight inches ; that was where the water entered the ditch. 
It was probably ten or twelve inches from the top of the 
water to the ties. The ties are, 1 think, about eight inches 
thick, and that would make it a foot and a half from the 
top of the ties. The earth covers the ties between the 
rails, and the top of the earth and the top of the rails are 
about on the same line. The first information I had that 
the train was in danger, was when I felt it stop suddenly 
and pull back. The first I knew, the engine stopped and 
settled back, probably three feet. I was not aware of any 
accident, or danger of accident, until I felt engine stop, 
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The engine, baggage car and express car went over the 
place of the accident in safety. The bank gave way near 
rear end of train; baggage car was careened over so trucks 
on one side were off the railk When I approached the 
point, I could see nothing wrong with the ties. They 
were all in place, and the rails were all in line. I could 
see 1t very distinctly from the head-light. If water ran 
over track before accident, it left no evidence of it. At 
the time I went over it there was no water going over the 
track.” 

On cross-examination he said he had never seen the 
water within three or three and a half feet of where it 
was that night. When the earth gave way under the 
track, on the north side of the embankment, the ties and 
rails under the rear of the train slid from the top to the 
side of the embankment, and all of the coaches in the 
train, six in number, gradually turned over on the north 
side of the track, and lay coupled together where they fell. 
The engine and tender, the baggage car and express car 
passed over in safety and remained on the track. Ellet, 
the deceased, was in the upper berth, on the north side of 
one of the sleeping coaches, and when the car turned over 
this berth closed of itself by reason of its weight, and the 
motion given it by the overturning of the coach, and fas- 
tened with a spring bolt, and could only be opened from 
the outside. When the berth was opened by a relative ot 
the deceased, some fifteen minutes after the accident, Ellet 
was found to be dead. 

A number of railroad experts testified on a hypothet- 
ical case based upon the testimony as to the dimensions 
and construction of the embankment, the size and char- 
acter of the pond, the capacity of the overflow ditch, and 
the height of the water in the pond when the train :eached 
it, and the appearance of the road-bed and track to the 
engineer, that it was not an imprudent exercise of judg- 
ment or discretion in the engineer to attempt to go over 


it, if he did not know that the water had been higher, or 
$4—76 
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that it had not remained where it was long enough to 
soften the embankment. There was some conflict in the 
testimony as to the knowledge and conduct of the section 
foreman, having in charge that portion of defendant’s road 
where the accident occurred, but under the pleadings we 
think it unimportant. 

The following instructions were given at the instance 
of the plaintiff: 

1. It is admitted that defendaht is a corporation ; 
that it was, at the time stated in the petition, a common 
carrier of passengers for hire; that plaintiff is the widow 
of Richard Ellet, named in the petition; that said Ellet 
was a passenger for hire on defendant’s train, when he was 
killed at the time and by the means charged in the peti- 
tion. 

2. If the jury find for the plaintiff, they will assess 
her damages at the sum of $5,000. 

4. Though the jury believe from the evidence that 
defendant’s train mentioned in the evidence was thrown 
from the track by reason of a defect in the roadway caused 
by an extraordinary storm and rain-fall; yet, if they be- 
lieve from the evidence that defendant’s servants, in con- 
trol of, or operating or directing the movements of said 
train, knew or were informed before they attempted to 
pass said train over the track of said storm, that said 
storm had passed that way, or had such information or 
special orders from their superior officers as would cause a 
prudent man to apprehend injury by said storm to the said 
roadway, such as to render travel over the same more haz- 
ardous than was ordinarily incident to such travel over 
that portion of defendant’s road, and that defendant’s 
servants could have ascertained, by exercising reasonable 
prudence and diligence, the existence and character of such 
defect before the attempt to pass over said defective point, 
and did not exercise such prudence and diligence before 
attempting to pass over said defective or dangerous portion 
of defendant’s road with the train mentioned, and that said 




















OCTOBER TERM, 1882. 531 





Ellet v. The St. Louis, Kansas City & Northesn Railway Company. 





Ellet’s death was occasioned by such defect, they will find 
for plaintiff. 

5. The court instructs the jury that it was the duty 
of defendant to cause to be constructed and maintained 
open and unobstructed suitable ditches and drains along 
the sides of said road-bed of its railway, to connect with 
other water-ways so as to afford sufficient outlets to drain 
and carry off the water along such railway whenever and 
wherever the natural draining of such water has been ob- 
structed by the construction of such roadway; and if the 
jury find that the defect in defendant’s roadway at the 
point mentioned in the evidence was the result of the 
neglect or failure of defendant to construct or keep open 
and free from obstruction such sufficient ditch from the 
basin mentioned, and that such drainage was made necessary 
by the construction of said roadway, and that said defect 
in said road caused the death of said Ellet, then the jury 
will find for the plaintiff. 

7. The court instructs the jury that if the defendant, 
its officers, servants and employes had reason to anticipate 
danger from a violent rain-storm, then it was their duty to 
actively and energetically use all the means at their com- 
mand, or that might fairly be expected of and would sug- 
gest themselves to careful, skillful, prudent railroad men 
under like circumstances, to ascertain and protect its pas- 
sengers from danger or injury from said cause; and if they 
find that the defendant, its agents, officers or employes did 
anticipate danger from said storm, and, by actively and 
energetically using such means as would have been sug- 
gested to careful, skillful, prudent railroad men 1n like cir- 
cumstances, could have ascertained the defect 1n its roadway 
produced by said storm, and thus have avoided the acci- 
dent which resulted in the death of said Ellet, and failed 
to do so, then the jury will find for plaintiff. 

8. The court instructs the jury that it is the duty of 
the defendant to keep its road and works and all portions 
of the track in repair, and so watched and tended as to 
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secure, so far as vigilant human foresight can do, the safety 
of its passengers; and if the jury find from the evidence 
that, by the exercise of vigilant human foresight in the 
watching and tending said track, the overturning of the 
train in proof and the death of said Ellet might have been 
avoided, then they will find for the plaintiff. 

11. The court instructs the jury that, for the purpose 
of this inquiry, the Pullman Palace car, in which said 
Ellet was riding, was a part of defendant’s train and under 
its control, and the conductor and porter thereof were the 
servants of the defendant. 

For the defendant the following instructions were 
given: 

1. The court instructs the jury that there is no evi- 
dence in this case tending to show that defendant’s road- 
bed or track were defectively or improperly constructed, 
on the night of the disaster, at the place where said train 
was overturned. 

2. The court instructs the jury that there is no evi- 
dence in this case tending to show that any part of the car 
in which Richard Ellet was riding, at the time of his death, 
was defectively or improperly constructed. 

4. The jury are instructed that there is no evidence 
in this case that the engine and cars composing the railway 
train were defective or insufficient in any particular which 
contributed to the injury complained of. 

5. The court instructs the jury that the defendant, 
as a common carrier of passengers over its railroad in its 
cars, did not undertake to insure or absolutely guarantee 
the safety of Richard Ellet, and the defendant was not 
bound to have its road-bed, or track, or cars absolutely 
safe, nor did the law require the defendant to adopt every 
possible precaution to prevent Richard Ellet from being 
injured, and the persons in charge of defendant’s railroad 
and train were only required to use that degree of care 
which ) rudent railroad men would exercise under like cir- 
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cumstances, with no knowledge that an accident was about 


to happen. 

10. If the jury believe from the evidence that, at the 
time said train was overturned, the servants of the defend- 
ant were exercising, and had exercised, the highest practica- 
ble diligence which capable and faithful railroad men would 
exercise under similar circumstances, and that the road 
and track were undermined and weakened during said 
night, and but an hour or two before the arrival of said 
train, by a sudden and unprecedented rain-storm, and that 
said train was in direct consequence thereof overturned 
and the plaintiff’s husband thereby killed, then the plaintiff 
cannot recover in this action, and the finding must be for 
the defendant. 

13. Although the jury may believe from the evidence 
that the defendant’s road-bed was so constructed as to form 
a pond of water on the south side of its track at the place 
where the train was overturned; yet, if the jury believe 
from the evidence that the ditch or water-way on the south 
side of defendant’s track was sufficient in size to carry oft 
the water that fell and flowed toward the track at the place 
where the accident occurred during the greatest storms 
which had previously been known to occur in that locality, 
without damaging the embankment, and that said ditch or 
water-way was maintained in that condition at the time of 
the disaster, then the jury cannot find the defendant guilty 
of negligence in the construction or maintenance of the 
ditches or water-ways along its track where said cars were 
overturned. 

The instructions asked by the defendant and refused 
by the court, have not been referred to in the brief of the 
appellant, and it is, therefore, unnecessary to notice them. 

It is quite apparent from the foregoing statement of 
facts, that the death of Ellet resulted from a sudden and 
unknown weakening of the track of the defendant by an 
extraordinary and unprecedented rain-storm. There was 
no negligent defect in the car in which the deceased was 
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being conveyed, nor in any other portion of the train. There 
was no defect in the construction of the embankment or 
roadway. The existence of the pond was not a matter of 
which a passenger could complain, unless 1t occasioned 
him injury, and if the existence of the pond at its usual 
level did not impair or in any way endanger the security 
of the embankment, as the undisputed testimony shows, 
and if the ditch constructed along the roadway was sufli- 
cient to carry off all the surplus or overflow water which 
expcrience had shown could be collected in the pond in 
the hardest storms ever known in that locality, so far as 
the security of the roadway was concerned, the defendant 
had done all that could be required of it. Indeed it would 
appear from the testimony of one of the plaintiff’s wit- 
nesses who was a railroad expert, that the pond was a pro- 
tection to the embankment in that it prevented the surface 
water when suddenly accumulating in the basin made by 
the embankment; from dashing against the embankment, 
and wearing it away, before it turned to run off in the 
ditch. 

Whether the statute requiring railway companies to 
construct ditches and drains along the sides of their road- 
2 nattmoaps:stat- Leds, be regarded as intended for the protec- 
diene ei t@s tion of the track of the railway, or for the 
dinary storms. = »rotection of the lands of the adjacent pro- 
prietor, or both, it certainly cannot be interpreted to mean 
that a railway company shall anticipate and make provis- 
ion for floods which are extraordinary and unprecedented 
in the locality where such ditches and drains are required 
to be constructed. The fifth instruction given for the 
plaintiff follows the language of the statute without any 
explanation whatever of its meaning, and would naturally 
be construed by the jury to require the defendant to con- 
struct ditches sufficient to carry off all the surface water 
which might at any time and under any circumstances be 
collected on the sides of the road-bed; and the jury were, 
therefore, in effect told, that if the defendant failed to con- 
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struct a ditch sufficient to carry off all the water which 
accumulated in the pond on the night in question, and the 
track was thereby injured and the death of Ellet resulted 
therefrom, the defendant is liable. ‘This instruction not 
only does not correctly declere the law, but it is also in 
conflict with the thirteenth instruction given for the de- 
fendant, which does correctly declare the law. Flori v. The 
City of St. Louis, 69 Mo. 841. 

On the testimony adduced at the trial the jury could 
very appropriately have been told by the coug that there 
was no testimony tending to show that the death of Ellet 
was occasioned by any negligent defect in the construc- 
tion of the ditch. 

The eighth instruction given for the plaintiff an- 
nounces a correct principle of law, but 1s inapplicable to 
the issues raised by the pleadings. 

The principal question in the case, and indeed the only 
one upon which the case could, under the testimony prop- 
erly have gone to the jury,is whether the engineer 1n charge 
of the train was guilty of negligence in attempting, under 
the circumstances disclosed by the evidence, to go over the 
embankment at the time and in the manner he did. 

It should be stated in this connection that complaint 
was made in argument that the allegation of negligence 
3. pLeapIne: spe- On the part of the servants of the defendant 
cial allegations: , si 
negligence. in charge of the train, was vague and insufli- 
cient. The petition clearly charges negligence in conduct- 
ing and running the train, and this allegation is certainly 
sufficient to cover the conduct of the engineer 1n the man- 
agement of the train at the time of the accident. Hidens 
v. H. & St. Jo. R. R. Co., 72 Mo. 212. 

But even if the petition should have been more spe- 
cific in this particular, no objection was taken by the de- 

fendant before trial, and it is certainly good 
— after verdict. Chouteau v. Gibson, ante, p. 38. 

Although the engineer had no notice of the extraor- 

dinary violence of the storm before reaching the pond, 
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5. natLRoaps. de- yet, when he arrived there, and as he states, 
fectin track * 


caged by oxtre- found the water at the western end of the 
negligence ditch within eight inches of the ties, and 
in the pond within ten or twelve inches of the ties, and 
from three to three and a half feet higher than he had 
ever seen it before, these facts were of themselves notice 
to him that there had been an unusual and extraordinary 
storm in that vicinity, and in the absence of information 
on the part of the engineer as to how long the water had 
been at that height, or as to whether it had been higher, 
it was his duty to exercise the utmost circumspection be- 
fore attempting to go over the embankment, and the ut- 
most care and skill in the management of his train in 
going over it. If the engineer had reason to believe that 
the water had been higher than 1t was when he reached 
the pond, or that it had remained at the height at which 
he saw it, long enough to soften the earth upon which the 
ties rested, which, according to the testimony of the ex- 
perts, would have been an hour or an hour and a half, then 
althouzh the ties were in place and the rails were 1n line, 
it would have been his duty to have inspected or tested the 
track before venturing over it with his train. On the other 
hand, if the engineer had no reason to believe that the 
water had been higher than he saw it, or that it had re- 
mained where it was long enough to soften the earth under 
the ties, and he saw the ties in place and the rails in line, 
then, according to the testimony of all the experts, he was 
not guilty of negligence in attempting to take the train 
over the embankment. This is a question of fact for the 
jury. 
For the reasons heretofore given the judgment will be 
reversed and the cause remanded for a new trial. The 
other judges concur. 
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Practice: equity. When the answer, after admitting the plaint- 
iff ’s prima facie case, sets up a purely equitable defense, this con- 
verts the case wholly into an equitable proceeding. 

The adjustment of partnership accounts is a matter of equitable 
jurisdiction. 

Practice: weIGHT orf EVIDENCE. Where there is substantial evi- 
dence to support a finding, appellate courts will not inquire as to its 
weight. 

Negotiable Paper: innocent notpeR. Semble that in Missouri, 
negotiable paper taken without notice before maturity, as absolute 
payment of an antecedent debt, and not merely as collateral, though 
the debt thus discharged is a simple contract debt, and no security 
is given up, places the holder in the position of an innocent holder 
for value, not affected by any equities between the original parties 
to the note.* 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 





Silas B. Jones for appellant. 
Edmund A. B. Garesche for respondent. 


Henry, J.—Satisfied with the conclusion reached by 


the court of appeals in its opinion delivered herein, we 
affirm the judgment. All concur. 





ot the court of appeals is reported at length. 








*These syllabi are taken from 8 Mo. App. 389, where the decision 














SUPREME COURT OF MISSOURI, 





Chambers vy. Rinkel. 





CuaMBErRS, Appellant, v. RINKEL. 


Suit to set aside Deeds for Fraud: notice: evipence. A father 








died, leaving his estate to his executor, with power of sale, the 
trust powers to cease in five years and the property to go to the 
sons. The trustee conveyed to one R. for $17,000. The property 
sold was heavily incumbered, a part of the debt being due to the 
trustee, who was pressing for payment. R. borrowed on the prop- 
erty $20,000 from a bank, and with this money paid $13,000 of the 
incumbrances. A judgment creditor of the sons began this pro- 
ceeding to set aside the conveyance to R. and the mortgage to the 
bank, on the ground of a conspiracy on the part of the sons, the 
trustee and executor, the bank and R., to defraud the creditors of 
the sons. Held, that in the absence of any evidence of any notice 
to the bank of a fraudulent intent, the mortgage could not be set 
aside ; that the fact that the property, at the time of the mortgage, 
is valued by witnesses, at $17,000, and was sold at that price, is no 
evidence that the bank was a party toa fraud. The bank may have 
relied upon the credit of the mortgageor, and looked for a rise in 
property during the currency of a long loan. el.d, further, that 
the facts stated constituted no evidence of a conspiracy to defraud 
on the part of the trustee, the sons and the purchaser. There is 
no evidence that the property could have been sold so as to pay the 
debts and raise a large surplus. The property, on the testimony, 
could only be sold at a price far below its nominal value, and was 
only sold after ineffectual attempts to dispose of it to better advan- 
tage. Testimony that the purchaser, who was a relative of the sons, 
some weeks after the sale, agreed to reconvey the property to the 
sons on being re-imbursed—it appearing that there was no under- 
standing at the date of the sale that he was to hold the property for 
another, and in the total absence of any evidence of an intention 
to defraud on the part of the sons, or of knowledge of such inten- 
tion on the part of the purchaser—has no tendency to sustain the 
gist of the bill.* 


Appeal rom St. Louis Court of Appeals. 


AFFIRMED. 


taken from 8 Mo. App. 559. 





On the 8th day of May, 1868, Adolph Renard, Sr., 
died, seized, among other property, of a certain tract of 





_ *This abstract of the opinion of the St. Louis court of appeals is 
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land in St. Louis county. By his will, which was duly 
probated, he named Eugene Jaccard, George Rinkel and 
August Guye his executors, and devised his whole estate 
to Jaccard and Guye as trustees, with power to lease, sell, 
convey or otherwise dispose of the estate or any part of it 
upon such terms and as fully as if they owned the fee ; but 
the proceeds were to remain subject to the same uses and 
trusts, and at the end of five years from testator’s death 
the trust property was to go to his two sons, Adolph and 
Charles. Jaccard died and Rinkel declined to act. Guye 
alone administered. On the 6th day of May, 1873, Guye 
executed a conveyance of the aforesaid tract to Rinkel for 
the expressed consideration of $17,000. On the same day 
Rinkel borrowed of the Real Estate Savings Institution 
$20,000, for which he gave his notes and to secure their 
payment executed a deed of trust on the land. At this 
time Adolph and Charles Renard were indebted to sundry 
persons, among others to the Butchers & Drovers’ Bank, 
who had obtained judgment against them for $900. In 
1874 execution was issued on this judgment, and on the 
23rd day of April, 1874, the said tract of land was sold 
thereunaer to Chambers, who immediately brought this 
suit, alleging that the conveyance by Guye to Rinkel was 
made in fraud of the creditors of the Renards and upon 
an understanding that Rinkel should hold the property in 
secret trust for them, and further alleging that the Real 
Estate Savings Institution accepted the deed of trust with 
full notice of the fraud, and praying that both the deed 
and the deed of trust be set aside and the title be vested 
in plaintiff. All the persons named, together with John 
M. Krum, the trustee in the deed of trust, were made par- 
ties defendant. The Renards suffered judgment by default. 
Rinkel und Guye answered denying the alleged fraud. The 
Real Estate Savings Institution and Krum answered, deny- 
ing that there was any fraud, and denying any knowledge 
on their part of any fraud. The following is an abstract 
of the testimony on this issue: 
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Charles Renard for plaintiff: Am familiar with the 
property. At the time of its sale, it was worth $150 an 
acre, and there were 293 or 295 acresin it. About 5th 
May, 1873, I first learned of its sale to Rinkel. He is my 
brother’s brother-in-law. Out of the $17,000, had to take 
up a deed of trust, and to pay to Mr. Guye, the executor, 
for advances, the sum of $4,277.22. The history is this: 
Guye, the executor, said that it was so near the end of the 
trust he had to do something to close it; must make some 
arrangements, and we must obtain some offer for it. He 
proposed that Mr. Haeussler, his counsel, should buy it, 
assuming the debts upon it, and in addition, by way ot 
exchange, giving to us a warehouse on Main and Elm® 
streets. We declined it. Through Guye another offer 
was made by John L. Ferguson, who proposed to assume 
the incumbrances due, in addition cede to us 400 acres on 
the river with ferry boat and privilege; this was three 
weeks or a month previous to the Rinkel sale, and would 
likely have been accepted by us, but that as to a part of 
the land the title was defective. Before the sale to Rinkel, 
it was mooted that the money due to the executor should 
be paid by a loan onthe property. I told my brother two 
or three times that as there was a trust reposed in Rinkel, 
I did not like to see all of our property pass out of our 
hands without a bond; and one was given by Rinkel for 
the faithful performance of the trust. Brother and myself 
were then both of age, and living in this county. But we 
were then owing notes, some of which were held by the 
Butchers & Drovers’ Bank, others by Rinkel as indorser. 
And, as the bank was pressing us, and my brother, as he 
said, did not wish to see it all sacrificed, I reluctantly con- 
sented to have it turned over to Rinkel. I could have 
squared up everything without these transfers. But the 
long and the short of it was, that it was placed in Rinkel’s 
hands to shelter it from these notes. The debts then were 
upon the land, $12,666; to the executor about $4,300: and 
of individual debts, about $7,000. The deed to Rinkel in- 
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stead of to ourselves was made partly to shield us from 
our creditors and partly because Mr. Guye had written to 
me that he had already deeded it to his clerk Dieckmann, 
saying, that it should be transferred to a third party. It 
was done to give us time to settle without being shoved. 
I don’t know if my brother had any defense to Butchers 
& Drovers’ debt; I know I didn’t. Guye gave us till Sth 
of May to settle 1t, which was within the term of the trust 
to find a purchaser. If then we had not succeeded, Dieck- 
mann wasto have it; I never saw the deed to him, but Guye 
wrote me to this effect; I do not know that when Rinkel 
bought this property of Guye he refused to have any un- 
derstanding with me or my brother, or that he would not 
hold it in trust for us. Nor was it my understanding with 
my brother that he would not hold it in trust for us; but 
was willing to give us a bond to make a deed to both of 
us whenever we paid to hima certain sum of money. The 
bond was all the written agreement between us, and I 
never read it till to-day; it was in my brother’s hands and 
I presumed it was all right. My understanding was, that 
this deed to Rinkel was to convey it from our creditors. 
It was on these conditions that Rinkel accepted of the 
deed from Guye, to save the property from sacrifice. My 
brother was spokesman; he managed the whole transac- 
tion, and I never spoke to Rinkel about it. I don’t say 
that Rinkel bought knowing that we intended to defraud 
our creditors, but I know it was talked of between our- 
selves, and that my brother managed the whole thing with 
Rinkel. We could ourselves have bought it on the same 
terms as Rinkel. I never heard that he was to obtain the 
loan from Real Estate Savings, on condition that he should 
have the absolute property of it. In the loan of $20,000 
there was a surplus of $3,100 on which we drew for all 
our small debts, and which we could use till we could sell 
the property. After his purchase of it, [ went on the 
place, and did not hold it from him, but used it as my own 
—paid no rent, collected the rents but never paid Rinkel 
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any part of them. When I say that it was placed in Rin- 
kel’s hands to shelter it from our creditors, I mean, to give 
us time to pay. It was to cover up the tracks to give 
us time to pay the notes; that was all. Of the loan of 
$20,000 there was a surplus of $3,100, which was paid to 
Rinkel, aud for which I would draw as I wanted it; kept 
no account of it, but would go to him when in need; don’t 
know how much my brother drew. It was recognized as 
belonging to us. Anybody could have purchased as Rin- 
kel did. 

Adolph Renard, for defense, testified: Guye had writ- 
ten to us that he would turn over the property to Dieck- 
mann, his bookkeeper, and it was after this that I first 
called upon Rinkel with the offer that he should buy the 
property. I had had nothing to do with the purchase of 
it, and he was very averse to having anything to do with 
it; I went with my brother to Rinkel. He was to buy it, 
and when we would re-imburse him for all it had cost him, 
we were to have it back. Hence, I took this bond from 
him. 

The bond was then read. It was signed by Rinkel, 
dated May, 1873, in the penal sum of $35,000, to Charles 
and Adolph Renard—conditioned for the conveyance to 
them of the realty in suit upon the payment of the notes 
given by him to the Real Estate Savings Institution. 

This bond is the only agreement, and it was not men- 
tioned at the time of the purchase and was drawn up 
sometime after. Before this bond Rinkel had paid to me 
none of the money received from the Real Estate Savings, 
and I don’t knowif he had to my brother. Before this 
bond I knew of no agreement with Rinkel; he held the 
property, not in trust for us. 

On cross-examination: When he bought, there was 
no agreement. I was then twenty-nine years of age. My 
brother thirty-one. I don’t swear that Rinkel paid my 
brother no money. I asked Rinkel for this bond and he 
gave it. My brother’s reason was that he was afraid that 
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the property would pass out of his hands. The sale to 
Rinkel was absolute. I repeat, there was no agreement 
till after the deed. My brother told me he did not feel 
safe to see all of his property pass out of his hands with- 
out such an obligation. Rinkel bought it absolutely for 


himself. 


My debts then were $2,600. What my brothers 


were I can’t say, except of our joimt indebtedness, and 
which was about $2,500. Ido not know that I ever got 


any of this 
I was in business with him in my own name. 


Savings. 


$2,500 surplus received from the Real Estate 


e 


The firm was in Rinkel’s name and no sign showed that I 
had an interest in it, nor did I let it be known to my cred- 


itors. 


Daniel G. Taylor for defense: Was president of the 
Real Estate Savings Institution when this loan was made; 
never heard of this bond until to-day; never heard of a 
trust between Rinkel and the Renards—or until to-day of 
the transaction testified to by Charles Renard. The $20,- 
000 was all paid, save a prior incumbrance to Hitchcock, 
and some by the cashier to Guye. The loan was made 
only after our attorney said it was correct. The loan was 
made perhaps a day or two after the deed to Rinkel was 


recorded. 


counselor, 


The examination of the title was made by our 
who was then John M. Krum, and upon his 


certificate as to the abstract of title he had ordered. We 
generally loaned to the extent of one-half or two-thirds 
of the value of the property. 

John M. Krum for defense: I never knew of this 
bond till lately ; heard most of Charles Renard’s evidence. 
I never till to-day heard of this trust in Rinkel for Renard. 
I do not now remember if the abstract was by Williams or 
by McClellan. My habit was to verify the abstract by 
reading the deeds to see if there was anything peculiar in 
them, but I don’t remember if I did so in this instance; 
think I did; had no conversation with Guye, the Renards 
or Rinkel about it; knew nothing of any judgment in 


favor of the Butchers & Drovers’ Bank against the Renards. 
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On cross-examination: The abstract was the only 
one furnished me. In it there is a judgment in favor of 
Butchers & Drovers’ Bank, 21st February, 1872, for $900. 
Whatever was in that abstract of course I knew. 

August Guye for defense: As the executor of Renard 
I received all the consideration mentioned in my deed to 
Rinkel, $12,500, by return to me of my note, which was a 
loan on the property, and a check for $4,500. The deed 
to Rinkel was as agent of Charles and Adolph Renard, 
because I wished to get rid of the whole affair. I told 
them I would deed the property to anybody they chose, on 
being repaid. They told me to do so to Rinkel, and wanted 
to enter into particulars, but I declined to hear these, as I 
did not wish te know them. Before sale to Rinkel I had 
no conversation with him. 

On cross-examination: Previous to that to Rinkel I 
had made a deed to Dieckmann, my clerk. It was never 
acknowledged. It was intended only to pass title. 

George Rinkel for defense : 1 bought this property at 
tainsnce of the Renards. When I purchased I had no un- 
derstanding with Charles or Adolph Renard to hold this 
property in trust for them. Two or three weeks after the 
purchase I made this bond, because I did not wish to make 
anything out of them; but previous to the purchase had 
no understanding by which they could claim a return of 
the property. Charles’ evidence is not true, that the trans- 
fer to me was to shelter it from their creditors. They 
never expressed to me any such intention. Before I bought 
I did learn from Renard that if they did not get a pur- 
chaser the property would be lost to them. This shortly 
before the transfer. 

On cross-examination: I told them I wished to make 
nothing out of them. This abstract by McClellan I got 
for Bennett; it is théone on which the Real Estate Savings 
Institution made the loan. After it was made I gave it to 
Real Estate Savings Institution, and later got it from Judge 
Krum to give to Bennett, who spoke of buying. Adolph, 
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my brother-in-law, was in business with me. I gave to 
him a third of my profits for his salary. The business was 
in name of George Rinkel, not Rinkel & Co. I don’t know 
why the property could not have been taken by them as 
wellas by me. Getting the deed from Guye and paying 
the money was one transaction. 

The court found for the defendants and gave judgment 
accordingly. Plaintiff appealed to the St. Louis court of 
appeals, where the judgment was affirmed, and thence to 
this court. 


SuErwoop, J.—This is a -proceeding in equity to set 
aside a certain conveyance on the ground of fraud, the 
plaintiff claiming under a sheriff’s deed. We have exam- 
ined this matter, and as the result of our examination fully 
concur in opinion with the trial court and the court of ap- 
peals, and consequently affirm the judgment. 





Ewrne v. CLARK, Appellant. 


1. Promissory Note: nor DESTROYED BY COLLATERAL AGREEMENT. 
A writing which has every element of a promissory note does not 
lose its character as such, by reason of a collateral agreement ap- 
pended to it not inconsistent with the contract in the note. 


bo 


: BURDEN OF ProorF, The holder of a note has a right to sue 
on it, and the burden is on the defendant to show a want of con- 
sideration. 

: CONTEMPORANEOUS AGREEMENT INADMISSIBLE. The note be- 
ing an unconditional promise to pay a certain sum of money, it is 
incompetent for the defendant to show a prior or contemporary 
agreement that if he would execute the note and make a part pay- 
ment on it at the same time, he should incur no further liability on 
the note. 

4. One who Signs a Note after its execution makes himself abso- 
lutely liable to pay the amount to an innocent holder.* 











*These syllabi are taken from 8 Mo. App. 570. 


35-76 
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Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


This action was brought on the following instrument: 
“Sr. Louis, July 25th, 1873. 
Twelve months after date I promise to pay C. C. Rain- 
water, administrator of estate of Henry Ewing, deceased, 
or order, for value received, $11,757.74, negotiable and pay- 
able without defalcation or discount, and with interest 
from date at the rate of eight per cent per annum, at the 
office of the Clerks’ Savings Bank, and if interest be not 
paid annually, the same shall become principal and bear 
same rate of interest; [ have deposited with him as col- 
lateral security 133 shares of the capital stock of the 
“Times” Company of St. Louis; and in case this note 
shall not be paid when due, I hereby give said C. C. Rain- 
water authority as my agent, to sell said collateral or any 
part thereof for cash, on my account, at the maturity of 
this note, or at any time thereafter, at public or private 
sale, at his discretion, without advertising the same, or 
giving any notice, and to apply the proceeds of said col- 
lateral to the payment of this note and any interest due 
thereon ; also the cost and expenses of exeeuting this trust. 
GroreE B. Criark, 
CuarLes A. Mantz, 
RicuarpD A. Barrett.” 
“Indorsed: For collection and credit, Mrs. Emma 
B. Ewing, Administratrix Henry Ewing, deceased, C. C. 
Rainwater, Administrator estate H. Ewing, deceased.” 
The appellant, Barrett, answered denying the execu- 
tion of the note on the day stated, averring that the in- 
dorsement was made after its execution, and denying that 
he received any consideration therefor, and continuing as 
follows: “And for further answer defendant says that 
after or about maturity of said note, at solicitation of 
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plaintiff, her attorney and agent, F. C. Sharp and others, 
in behalf of plaintiff, and with her knowledge and direc- 
tion, defendant was induced by representations of plaintiff, 
said Sharp and others, that if he would execute said note 
and advance the sum of $5,000, he should not be held liable 
for any other or further amount of said note; that under 
such assurance and guarantee he did then execute the note, 
and did advance the sum aforesaid, on the further promise, 
assurance and guarantee, by plaintiff and her agents, that 
he should be entitled to have and to hold in consideration 
therefor, stock in the “Times Company of St. Louis,” an 
incorporated company, sufficient to indemnify him against 
risk or loss for said execution of the note and advance- 
ment as aforesaid, all of which promises, assurances and 
guarantees on part of plaintiff and her said agents proved 
an entire failure, and although relied on in good faith by 
defendant, the consideration thus relied on was not received 
by defendant or any part thereof.” 

The court refused the following instructions, asked 
by appellant: 

1. If the jury believe from the evidence that the ob- 
ligation in controversy had matured before defendant Bar- 
rett signed it, and that he paid $5,000 at the time with the 
understanding that he should be re-imbursed by the stock 
of the Times Company against any risk, and that he should 
not be called upon for any further payment of the note, 
then their verdict should be for the defendant Barrett. 

2. If the jury believe from the testimony that de- 
fendant Barrett executed the note after maturity, then, as 
between himself and plaintiff, he is entitled to set up fail- 
ure or partial failure of the consideration for which he 
executed the same, and if you further believe that the con- 
sideration failed wholly or in part, then your verdict should 
be for defendant for the amount you may find such failure 
to be. 

The jury found for the plaintiff in the sum of $10,- 
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815.06. The defendant appealed to the St. Louis court of 
appeals, where the judgment below was affirmed. 


Thomas S. Espy for appellant. 
Noble & Orrick for respondent. 


Henry, J.—The opinion delivered by the court of ap- 
peals in determining this cause, when before it, satisfac- 
torily disposes of all the questions presented by the record 
before us, which it is necessary to pass upon, and we aflirm 
its judgment. All concur. 





Tue State v. Inman, Appellant. 


Criminal Law: venve. Where there is no evidence in the record 
that the venue of the crime was proved or the question of venue 
was submitted to the jury, a judgment of conviction will be re- 
versed. 


Appeal from Grundy Circuit Court.—Hon. G. D. Buragss, 
Judge. 


REVERSED. 


R. A. DeBolt and George Hall for appellant. 


D. H. McIntyre, Attorney Generali, for the State. 


Ray, J—Defendant was indicted in the circuit court 
of Grundy county at its January term, 1882, for robbery 
in the first degree. At the August term, 1882, of said 
court, he was tried and convicted, from which judgment 
he has appealed to this court, and among other things as- 
signs for error that the question of venue was not sub- 
mitted to the jury, in the instructions given by the court ; 
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and that there was no evidence that the crime charged was 
committed in Grundy county. The record before us shows 
that both of these objections are well taken. 

It is well settled, in this state, that, in criminal cases, 
the venue laid in the indictment, must be proved, either 
by direct or indirect evidence, like any other fact, and that 
whether or not, it had been so proven, is a question to be 
passed upon by the jury. State v. McGinniss, 74 Mo. 245; 
State v. Hartnett, 75 Mo. 251. The prosecuting witness 
testified that, on the evening of the 9th of December, 1881, 
while on his way from Jamesport to Trenton, about a half 
mile on the south side of the bridge near Col. Gilham’s 
farm, the defendant, Harry Ridgeway and Thomas Dyer, 
assaulted and robbed him. There is no evidence in the 
record that the place designated by said witness was in 
Grundy county, and the question as to whether it was or 
not in said county is not submitted to the jury in any of 
the instructions given by the court, and under the rulings 
heretofore made by this court, the judgment must be re- 
versed and the cause remanded, in which all concur. 





Gipson v. Tue Sr. Louis, Kansas Crty & Nortuern Ralt- 
way Company, Appellant. 


Action by third party on Contract made for his Benefit. Where 
a debtor abandons his contract and the owner, being indebted to 
the contractor for work done, pays the laborers, deducting what 
they owe A., then pays A., deducting what he owes B., all parties 
thus paid acceding to the arrangement, there isan implied under- 
taking on the part of the owner to pay B. the amounts thus retained, 
and B. has a right of action therefor upon the implied promise thus 
made for his benefit.* 





*This syllabus is taken from 7 Mo. App. 586. 
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Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Wells H. Blodgett for appellant. 


Thos. Metcalfe with Cline, Jamison § Day for respond- 
ent. 


Hoven, C..J.—This case has been twice argued, orally, 
in this court, and after a careful consideration of the same, 
by each of the judges sitting therein, we are of opinion 
that the court of appeals has, in its opinion, satisfactorily 
disposed of all the questions involved, and the judgment 
of that court will, therefore, be affirmed. Judge Ray not 
sitting. 





Repmonp v. Tue Cutcaco, Rock Istanp & Paciric Ratbway 
Company, Appellant. 


Fire Escaping from Locomotive: surriciIENCY OF EVIDENCE. Wit- 
nesses who were a quarter of a mile away from a railroad track at 
the time a train passed, about fifteen minutes afterward observed 
fire, and going to the place found it was burning on the railroad 
right of way and also in the plaintiff’s field about fifteen yards west 
of the right of way. The wind was blowing from the east; and the 
right of way was foul with very dry grass and weeds. There was 
no fire on the east side of the track, and none had been observed 
before the passage of the train. Held, that this was evidence 
enough to submit to the jury on the question whether the fire es- 
caped from the locomotive that drew the train. 


Appeal from Platte Circuit Court.—Hon. Grorez W. Duny, 
Judge. 


AFFIRMED. 
















































OCTOBER TERM, 1882. 





Redmond vy. The Chicago, Rock Island & Pacific Railway Company. 





M. A. Low for uppellant. 
Anderson § Carmack for respondent. 


Henry, J.—Plaintiff sued before a justice of the peace, 
alleging in his statement, that while defendant, on the 
11th of March, 1879, was running its cars upon its railroad, 
the locomotive engine and cars were so carelessly and neg- 
ligently managed that fire escaped therefrom, and was 
communicated to inflammable material which the defendant 
negligently and carelessly permitted to accumulate on its 
right of way, and that from the right of way the fire was 
communicated to plaintiff’s blue-grass, fencing and tim- 
ber, to his damage $50. The plaintiff had a judgment, 
from which the defendant appealed to the circuit court, in 
which he again obtained a judgment, from which this ap- 
peal was taken. 

It is admitted that plaintiff introduced evidence suffi- 
cient to sustain the verdict and judgment, if the evidence 
was sufficient to prove that the fire complained of escaped 
from defendant’s engine. The evidence on this subject 
was that of two men who were working in a field one- 
fourth of a mile from the place where the fire started, and 
saw defendant’s construction train pass, and about fifteen 
minutes afterward observed the fire and immediately went 
to it. It was then on plaintiff’s field about fifteen yards 
west of defendant’s right of way. The wind was blowing 
from the east and the fire was then burning on defendant’s 
right of way. They saw no fire before the train passed. 
There was no fire on the east side of the railroad, and the 
right of way was foul with grass and weeds which were 
very dry. This was all the evidence, and we cannot say 
that there was no evidence to prove that the fire escaped 
from the engine drawing the construction cars. It evi- 
dently originated on the right of way. The wind was 
blowing from the east, and all the fire was on and west of 
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the right of way. It was first discovered fifteen minutes 
after the construction train passed. While there may be 
such a lapse of time between the passage of a train and the 
occurrence of the fire, with no other facts than those above 
detailed to show how it originated, as would justify the 
court in taking the case from the jury, we do not think 
there was a sufficient interval of time between the passage 
of the train and the occurrence or discovery of the fire 
in this case, as would have warranted the withdrawal of 
the case from the jury. We will not attempt to determine 
that time—we could not. Each case must be governed by 
its peculiar facts. Although the evidence is not as satis- 
factory in this as in the Kenney case, cited by appellant’s 
counsel, 70 Mo. 252, and Kenney v. R. R. Co., 70 Mo. 243, 
yet we cannot say that an intelligent and impartial jury 
could not have found, from the evidence, that the fire was 
communicated to the grass on defendant’s right of way by 
the engine in question. 

The case of Haley v. R. R. Co., 69 Mo. 614, was de- 
cided on another ground than that contained in the para- 
graph quoted by appellant’s counsel from the opinion. 
While it is said there, that: “As there is no natural and 
necessary connection between the running of the engine 
and kindling of the fire, it would seem that some tes- 
timony should have been introduced connecting the two 
events,” it was also said in that connection, that: “ We 
do not rest our judgment, however, on this ground.” The 
case is, therefore, not an authority for appellant’s position. 
Nor is Sheldon v. R. R. Co., 29 Barb. 228. The facts of 
that case are stated in Kenney v. R. R. Co., 70 Mo. 249. 
There the train passed an hour and fifteen minutes before 
the mill was discovered to be on fire, and other facts are 
shown which clearly distinguish it from the case at bar. 
The same case was relied upon by the defendant in Kenney 
v. R. R. Co., but this court observed that: “A marked 
difference between that and this case, is the length of time 
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which elapsed between the passage of the train and the 


occurrence of the fire.” 
All concurring, the judgment is affirmed. 





JOHNSON v. Tue St. Lours, Kansas Crry & Nortuern Ralt- 
way Company, Appellant. 


1. Railroad Company Killing Stock: susticr’s couRT: PLEADING. 
In an action against a railroad for killing stock commenced in a jus- 
tice court, the statement filed alleged the killing of a cow “ata 
point on said railway where said road was not inclosed by a fence 
as required by law.” Held, that it was insufficient as a cause of ac- 
tion under section 43 of the railroad corporation act, (R. S., 2 809,) 
because it failed to allege that the cow got on the track and was 
killed in consequence of the failure of the defendant to erect fences 
as required by law. 

: ACTION AT COMMON LAW AND UNDER DAMAGE ACT. Said state- 

ment showed no action at common law—no negligence being al- 

leged ; nor did it show an action under the 5th section of the dam- 

age act, (R.S, 2 2124). 





to 


Appeal from Clinton Circuit Court—Hon. Groree W. Dunn, 
Judge. 


REVERSED. 


Wells H. Blodgett for appellant. 


Hovau, C. J.—This suit was originally instituted before 
a justice of the peace upon the following statement: 

“St. Louis, Kansas City & Northern Railway Com- 
pany, Dr., to 8. W. Johnson: To killing one cow by your 
cars in Lathrop township, Clinton county, Missouri, on 
your railroad on or about the 24th day of November, 1878, 
at a point on said railway where said road was not in- 
closed by a fence as required by law. Damages, $27.50.” 

This is not an action at common law, as it is not based 
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upon any alleged negligence of the defendant in running 
its trains, nor is it a suit under the 5th section of the dam- 
age act, (R. 8., § 2124,) as fences are not by that section 
required to be constructed, (Hdwards v. R. R. Co., 66 Mo. 
567 ;) but it is plainly an attempt to state a cause of action 
under the 43rd section of the railroad corporation act, (R. 
S., § 809,) as that is the only statute which requires fences 
to be constructed. 

As a statement of a cause of action under that section, 
it is fatally defective, in failing to allege that the cow got 
upon the track of the defendant, and was injured or killed, 
as the case may be, in consequence of the failure of the 
defendant to erect and maintain fences where, by law, it 
was required to erect and maintain them. Luckie v. R. R. 
Co., 67 Mo. 245; Sloan v. R. R. Co., 74 Mo. 48; Bates v. 
R. R. Co., 74 Mo. 60. As the insufficiency of the state- 
ment necessitates a reversal of the judgment, we need not 
examine the testimony, which the defendant contends, ! 
utterly fails to show that the plaintiff’s cow was injured 
on the defendant’s road. Judgment reversed. All concur. 












St. Lovis Brokerace Company v. Baa@ne.h, Plaintiff in 
Error. 







A Defense cannot be set up for the first time in the appellate court. 


Error to St. Louis Court of Appeals. 






AFFIRMED. 


On August 27th, 1875, the St. Louis Brokerage Com- 
"pany gave its promissory note to William Bagnell for 
$7,590, payable in thirty days, and as collateral security 
delivered to him certain county and railroad bonds and 
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coupons of the face value of $23,000. An agreement in 
writing was entered into at the same time whereby it was 
stipulated that the Brokerage company should give addi- 
tional security whenever the market value of the collaterals 
should decline, on notice of such event; and the agreement 
also contained this condition: “In default of payment of 
said note at maturity or in default of our giving such ad- 
ditional security when so notified, we hereby authorize the 
said William Bagnell to sell said collateral at public or 
private sale, or otherwise, at his option, without notice, and 
to apply the proceeds to the payment of the said note.” 

The St. Louis Brokerage Company brought its action 
against Bagnell, in which it alleged “ that on the 16th day 
of September, 1875, the defendant made an agreement 
with the plaintiff that he would extend the note aforesaid, 
for a period of thirty days from the “7th day of Septem- 
ber, 1875, and in pursuance of said agreement and 1n con- 
sideration therefor, the plaintiff at that time paid to the 
defendant the sum of $40,” etc.; and that, on October Ist, 
1875, the defendant, in violation of his agreement, and of 
the terms of said extension, sold and disposed of the said 
bonds and collaterals, without any authority so to do, to 
the plaintiff’s damage in the sum of $17,250. Defendant’s 
answer consisted of a general denial of the allegations in 
the petition. There was a jury trial, and a verdict in favor 
of the plaintiff for $3,392.38. 

The defendant appealed to the court of appeals, where 
the judgment was affirmed, the court, (per Lewis, P. J.,) 
saying: “The point upon which the defendant seems to 
rely for a reversal is, that his right to sell the collaterals 
did not depend solely on the non-payment of the note at 
maturity, but that he might sell them at any time when 
they became depreciated in the market, upon failure by 
the plaintiff, when duly notified, to furnish additional se- 
curities; that the evidence shows that the collaterals did 
become depreciated, that he notified the plaintiff and de- 
manded additional securities, which were not forthcoming, 
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and, therefore, he had a mght to sell, without regard to the 
alleged extension. The difficulty about this defense 1s, 
that it appears to be made for the first time in this court. 
No instruction in relation to it was asked for or given on 
either side, and, as the answer was nothing more than a 
general denial, and the defense referred to was new mat- 
ter, it must be considered as not having been pleaded at 
all. The case was tried wholly upon the issue whether 
there was in fact an extension of the note, pending which 
the defendant sold the securities, on the ground that the 
note had matured and was not paid. The instructions 
bore upon no other issue. The jury were fairly instructed 
with reference to it, and their verdict is conclusive. We 
cannot reverse upon a question that was not on trial in the 
court below.” A motion for a rehearing being overruled, 
the defendant appealed to the Supreme Court. 


A. R. Taylor for plaintiff in error. 


Fisher § Rowell for defendant in error. 


Henry, J—The court of appeals, in the two opinions 
delivered in this case, the latter on a motion for a rehearing, 
elaborately considered all the questions presented by this 
record, and, it is our opinion that they were correctly de- 
cided by that court, and its judgment is, therefore, affirmed. 


All concur. 
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Tue State ex rel. RosENBLATT v. SARGEANT e¢ al., Appellants. 


1. Taxe@S; EXECUTION AGAINST SEVERAL Lots. Under the revenue act of 
1877 every parcel of land is liable for its own taxes, and no parcel 
is liable for the taxes of any other. Where, therefore, an execution 
ran against several lots, and at the sale a portion of them brought 
enough to pay the taxes onall; Held, that this did not make it 
the duty of the sheriff to stop the sale. He had no power to apply 
any part of the proceeds of the lots sold to the payment of the 
taxes due on the remainder and it made no difference that all the 
lots belonged to the same owners. 





2. There is no question of the constitutionality of that pro- 
vision of the revenue act of 1877 which authorizes the enforcement 
of alien against the land without any personal judgment against 
the owner. 

Appeal from St. Louis Court of Appeals. 

AFFIRMED. 


Broadhead, Slayback & Haeussler for appellants. 


A sheriff can in no case sell property after he has real- 
ized enough to satisfy the writ. Stover v. Boswell, 3 Dana 
235; Durette v. Briggs, 47 Mo. 361; Cooley on Taxation, 
343; Tiernan v. Wilson, 6 Johns. Ch. 411; Henson v. Deg- 
gert, 8 Johns. 333; Patterson v. Carneal, 3 A. K. Mars. (Ky.) 
619; Davidson v. McMurtry, 2 J. J. Mars. (Ky.) 68; Shrop- 
shire v. Pullen, 3 Bush 512; State v. Yancy, 61 Mo. 399; 
Phillips v. Evans, 64 Mo. 24. The sale, as made, was the 
one most likely to sacrifice the property of defendants, and 
deter bidders, that could have been adopted, and under 
such a state of facts, the court at all times exercises its dis- 
cretion and sets aside the sale. State v. Yancy, 61 Mo. 397. 
An application to set aside a sale under execution before 
the return day of the writ, is directed to the discretion of 
the court. The court will not deprive the devtor of his 
entire property at a grossly Inadequate sum, and vest it in 
another, regardless of the sum due. Nelson v. Brown, 23 
Mo. 19; Phillips v. Evans, 64 M o. 24; State v. Yancy, 61 
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Mo. 397; Bouldin v. Ewart, 63 Mo. 336; Rector v. Hartt, 8 
Mo. 448. If the act makes it compulsory on the officer to 
sell each lot or a part of each, separately, regardless of 
situation and condition, then it is unconstitutional in that 
respect, for it is in effect taking all of a man’s property 
and placing the title in another; it would be confiscation 
by the State. Martin v. Snowden, 18 Gratt. 100; Downey 
v. Nutt, 19 Gratt. 59; Loan Ass’n v. Topeka, 20 Wall. 655; 
O’Brien v. Coulter, 2 Blackf. 421. 


King § Chapin for the collector. 


The revenue law of Missouri requires real estate to be 
assessed by block and lots when such subdivisions exist. 
“ Each tract of land or town lot shall be assessed and 
valued separately.” Wag. Stat. 1872, p. 1167, § 49; Wag. 
Stat. 1872, p. 1168, § 54; Wag. Stat. 1872, p. 1173, § 75; 
R. 8. 1879, p. 1316, § 6711; Art. 5, § 15 et seq., p. 81 of 
Scheme and Charter, City of St. Louis. One lot or parcel 
of land cannot be sold to pay the taxes of another lot or 
parcel of land owned by the same person. The sales under 
the back tax act of April 12th, 1877, and its amendments, 
are judicial sales, and as such are entitled to all the pre- 
sumptions in their favor that any such sale is entitled to. 
Rector v. Hartt, 8 Mo. 448; Welshear v. Kelly, 69 Mo. 348. 


Donovan § Conroy for the purchaser. 


Hoven, C. J.—In October, 1880, in a suit by the col- 
lector of the city of St. Louis to recover back taxes due 
on ten contiguous lots in said city, numbered from 4 to 13 
inclusive, and owned by ten persons, named as defendants 
in said suit, as tenants in common, judgment was rendered 
for the plaintiff, wherein the amount of taxes and interest 
due on each separate lot was ascertained and declared te 
be a lien, and it was decreed that said several sums should 
be levied out of each of the said lots severally chargeable 
therewith, describing them, and that the costs be ratably 
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taxed against each of said lots, and a special fi. fa. was di- 
rected to issue. The fi. fa. recites the judgment and com- 
mands the officer that of the property described, or so 
much thereof as may be necessary, he cause to be made 
the judgment, interest and costs aforesaid, and have the 
same, ete. In March, 1881, the lots described were sepa- 
rately sold under the foregoing fi. fa. for the taxes, interest 
and costs due on each, the aggregate amount thereof being 
at the time of the sale $687.33, and Z. 8S. Yarnall became 
the purchaser. Lot 4 was sold first, for the sum of $170; 
lot 5 was next sold for $175; lot 6 was next sold for $660; 
and the remaining lots were sold for various sums, making 
the aggregate amount of the purchase money paid for all 
the lots, the sum of $2,000. The question is whether the 
sheriff, after he had realized enough money from the sale 
of lots 4, 5 and 6 to pay the aggregate amount due on all, 
could lawfully proceed to sell the remaining lots for the 
taxes, interest and costs due on each of them respectively. 

Section 6853 of the Revised Statutes, provides: “That 
each tract of land or lot shall be chargeable with its own 
taxes, no matter who is the owner, nor in whose name it is; 
or was assessed, or advertised. The assessment and adver- 
tisement of land or lots in numerical order shall be deemed 
and taken in all courts and places, to impart notice to the 
owner, or owners thereof, whoever, or whatever they may 
be, that it is assessed and liable to be sold for the taxes, 
interest and costs, chargeable thereon; and no error or 
omission in regard to the name of any person, with refer- 
ence to any tract or lot, shall in anywise impair the validity 
of a sale or conveyance thereof for taxes.” 

Section 6838 of the Revised Statutes, is as follows: 
“The judgment, if against the defendant, shall describe 
the land upon which the taxes are found to be due; shall 
state the amount of taxes and the interest found to be due 
on each tract or lot and the year or years for which the 
same are found due, up to the rendition thereof, and shall 
decree that the lien of the State be enforced, and that the 
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real estate, or so much thereof as may be necessary to sat- 
isfy such judgment, interest and costs, be sold; and a spe- 
cial fieri facias shall be issued thereon, which shall be 
executed as in other cases of special judgment and execu- 
tion, and such judgment shall be a first lien upon said land.” 

The State has no lien upon one lot for the taxes 
charged against another lot, although both lots are owned 
by the same person; and the decree in the case before us 
directs, in substance, that each lot, or so much thereof as 
may be necessary, shall be sold for its own taxes, interest 
and costs. The judgment and execution cannot be other- 
wise construed, without making them inconsistent with 
themselves, and in conflict with the statute. How can the 
decree, that a certain sum shall be levied of each lot, be 
enforced, if the command of the execution, “that of the 
property above described, or so much thereof as may be 
necessary, you cause to be made the judgment, interest 
and costs aforesaid,’’ be construed to mean that the sheriff 
should sell only as many of the lots as should be necessary 
to realize a sum sufficient to pay the taxes on all the lots ? 
The only rational construction of the language quoted, is, 
that the sheriff should sell only so much of each of the 
several lots described in the judgment and execution, as 
might be necessary to pay the taxes, interest and costs ad- 
judged severally against the same. 

No complaint is made that the several lots should have 
been subdivided, and none could well be made, as each lot 
had only a frontage of twenty feet. Nor could the 
sheriff have sold all the lots in one body. This would 
have been in contravention of the decree, and of the rule 
that each lot must be sold for its own taxes. Cooley on 
Taxation, p. 342, and cases cited. 

Tt must be remembered that the revenue act of 1877, 
under which this suit was brought, provides for no personal 
judgment against the owners, but only for a judgment en- 
forcing the tax lien against the land. Of the constitution- 
ality of such a provision we have no question. 
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When the claim for taxes is merged in a judgment, all 
right or power of distraint under the statute is gone; the 
sheriff cannot then exercise it, nor can the court set aside 
its own decree and substitute therefor another mode of col- 
lecting the tax sued for. If the judgment were a personal 
one against the owner, the power of the sheriff over the 
proceeds of the sale of a lot,in excess of the tax due on 
the same, would perhaps, be different. That one of sev- 
eral lots separately assessed and belonging to the same 
owner, cannot be sold to pay the taxes due on all, has been 
expressly decided, under a statute similar to ours, in the 
case of Hayden v. Foster, 13 Pick. 492, the opinion in which 
case was delivered by Chief Justice Shaw. 

Any supposed hardship resulting from the statutory 
requirement, that each lot shall be made liable for its own 
taxes, may be easily obviated by the owner by paying his 
taxes before sale, or by directing the sheriff to apply the 
surplus proceeds of the sale of any lot, to the taxes due on 
the other lots. But the statute does not constitute the 
sheriff, or the court, an agent of the owner for the payment 
of his taxes. By what authority could a sheriff having 
surplus proceeds in his hands, arising from an ordinary 
execution sale and belonging to the owner of land against 
which aspecial judgment had been rendered for taxes, claim 
the right to apply such proceeds to the satisfaction of such 
judgment, without the direction or consent of the owner ? 
And what right would any court have to direct him to do 
so? Yet, the principle contended for by the appellant, if 
sound, would go to this extent. We are of opinion that 
the judgment of the St. Louis court of appeals should be 
affirmed. The other judges concur. 


36—76 
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Tue State v. Bonanan, Appellant.* 


1. Change of Venue: evipence. An application for change of 
venue must be supported by legal and competent evidence. Affi- 
davits cannot be used. But if the applicant offers to call in by- 
standers to testify orally, he should be permitted to do so. 


2. Murder. The court instructed the jury that “if the defendant 
killed deceased with a pistol or revolver, by shooting him, the law 
presumes it is murder, in the absence of proof to the contrary.” 
Held, error, because the elements of malice, intention, premedita- 
tion and deliberation were wholly excluded from the consideration 
of the jury. 


Appeal from Phelps Circuit Court—Hon. C. C. Brann, 
Judge. 


REVERSED. 


The following instructions were given for the State: 

1. The court instructs the jury that if you believe 
from the evidence that defendant, George Bohanan, at and 
in the county of Phelps, Missouri, and at any time before 
the finding of this indictment, feloniously, willfully, delib- 
erately, premeditatedly, on purpose and of his malice afore- 
thought, shot and killed William Light, you will find him, 
said George Bohanan, guilty of murder in the first degree. 

2. The court instructs the jury that the term malice, 
as used in the indictment, and in these instructions, does 
not as in its popular sense mean hatred or ill-will, but it 
means a wrongful act intentionally done, without just 
cause or excuse. The term premeditation means thought 
of beforehand any length of time however short, as where 
the defendant had time to think, and did think of what 
he was about to do and then acted. The term deliberation 
means in a cool state of the blood, as opposed to a heated 
state. If the defendant, in a cool state of the blood, formed 
a design to kill Light any length of time, however short, 





*Decided January 16th, 188?. 
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before the killing was done, then such killing was deliber- 
ately done. 

3. The deliberation and premeditation necessary to 
constitute murder in the first degree need not be proved by 
direct or positive evidence, may be deduced from the facts 
and circumstances attending the killing. 

4. If Bohanan killed Light with a pistol or revolver 
by shooting him, the law presumes it is murder, in the ab- 
sence of proof to the contrary, and it devolves upon the 
defendant to show from the evidence that he was guilty of 
a less crime or acted in self-defense. 

5. Although the jury may believe from the evidence 
Light struck the defendant the first blow with his fist, yet 
if they further find from the evidence that the defendant 
intentionally, brought on the difficulty and provoked Light 
to make the first assault with the intention of killing him 
(Light), the jury should find defendant guilty of murder 
in the first degree. 

6. If the jury believe from the evidence that the 
killing of Light by defendant was done deliberately, pre- 
meditatedly and in malice, it is no excuse that defendant 
was intoxicated or under the influence of liquor at the 
time. The killing in such case is still murder in the first 
degree, for it is a settled principle of law that drunkenness 
is no excuse for crime. 

7. The court instructs the jury that the fact of the de- 
fendanut being upon trial should be taken into considera- 
tion to affect the credit of said defendant as a witness in 
the cause, and the fact that Mary E. Bohanan is the wife 
of defendant, should also be taken into consideration by 
the jury for the purpose of affecting her credibility as a 
witness. 


Pomeroy § Corse for appellant. 


D. H. McIntyre, Attorney General, for the State. 
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I, 


SuErwoop, J.—Under the provisions of section 1859, R. 
S. 1879, the truth of the allegations of a petition for a 
change of venue must be “ proved to the satisfaction of 
the court by legal and competent evidence.” Affidavits, 
therefore, do not meet this requirement of thestatute. But 
the court erred in refusing to permit defendant to support 
the allegations of his petition by calling bystanders from 
the audience in the court room to testify orally touching 
the truth of such allegations. 


Il. 


The fourth instruction given at the instance of the 
State, was as follows: “If Bohanan killed Light with a 
pistol or revolver, by shooting him, the law presumes it is 
murder, in the absence of proof to the contrary, and it 
devolves upon the defendant to show from the evidence 
that he was guilty of a less crime or acted in self-defense.” 
It is scarcely necessary to say the instruction is grossly er 
roneous. By it all elements of malice, of intention, of 
premeditation and of deliberation were wholly excluded 
from the consideration of the jury. All that this instruc- 
tion required the jury to believe from the evidence was 
that “ Bohanan killed Light with a pistol,” and so believ- 
ing, to find defendant guilty of murder as a matter of 
course, and as a necessary consequence. We are not pre- 
pared to make such an innovation on the criminal law of 
this State, as the sanctioning of this instruction would re- 
quire. We reverse the judgment and remand the cause. 
All concur. 
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In THe Matter oF Berenice 8. Scarrirr, an Infant.* 


Father’s right to Custody of his Minor Child: cu1Lp’s WELFARE 
THE FIRST CONSIDERATION, Ina contest for the possession of the per- 
son of a minor child, the welfare of the child is always the controlling 
consideration with the courts. If the contest is by a father seeking 
to regain his child, as he is its natural guardian and as such entitled 
to the custody of its person, it will be awarded to him, unless he is 
shown to be, for some reason, unfit or incompetent to take charge 
of the child, or unless the welfare of the child, for some special or 
extraordinary reason, demands a different disposition 


: CONTRACT OF FATHER TO SURRENDER CUSTODY OF CHILD. By 
the common law, a father cannot irrevocably divest himself of his 
right and duty to have the custody and charge of his child. They 
spring from the law of nature; and public policy, for the good of 
society, will not permit him to abandon them. 
: CASE ADJUDGED. In the present case, a father sought to re- 
gain the custody of his child, a girl between six and seven years of 
age, from her maternal grand-parents. He had himself upon the 
death of his wife, the child’s mother, at the solicitation of its grand- 
parents, placed the child (then a baby) in their care, to remain, as 
he expressed it in a letter, “until, at least, she passes her first de- 
cade in life.’ Some years afterward, he married again. established 
a home, and was desirous of taking the child tolive with him ; but 
the grand-parents declined to give her up. The court, upon consid- 
eration of all the circumstances, Held, that there was nothing in 
them which authorized a departure from the general rule, which 
gives the custody of the child to its father; that, indeed, the welfare 
of the child would be better promoted by giving her to her father 
than by leaving her with her grand-parents; and as to the letter 
(which the latter claimed amounted to a contract), that it was writ- 
ten under such circumstances that it ought not to be so considered, 
even if, as a contract, it would be held binding. For these reasons 
the child was ordered to be delivered into the custody of the father. 
Contra. It was established by the evidence that the welfare of the 
child did not require a change of custody; and as it was clearly 
shown that the attachment between the grand-parents and the 
child was as intense as that which exists between parent and child 
and the father by his conduct and agreement had encouraged and 
developed this attachment, he ought not to be permitted to sunder 
the relations between them. The interest and welfare of the child 
is certainly the paramount consideration, but the interests, feelings 
and welfare of the person to whom the child has been confided, 














*Decided June 16th, 1882. 
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should not be entirely disregarded. The court ought to consider 
the strength of the ties that have been formed between the child 
and its grand-parents. Per Henry, J., dissenting. 


Habeas Corpus. 
Writ GRANTED. 


O. H. Dean, Wm. Warner, D B. Holmes, John C. Gage, 
John L. Peak and Jas. R. Riggins for petitioner. 


The testimony proves beyond cavil the following facts: 

Ist, That the httle girl, Berenice, has a great affection 
for and is very much attached to the petitioner, her father, 
and his wife. | 

2nd, That Berenice’s father, the petitioner, and his 
wife, are devotedly attached to this little child; and are 
very much grieved and pained because of the circumstances 
which deprive them of her society and affection ; and that 
they are willing, desirous and exceedingly anxious to have 
the little girl in their own custody, and to care for her, 
train her, educate her, build her up in her moral and re- 
ligious character, and lavish upon her all the deep affection 
and love of a father’s and mother’s heart ; to make her own 
life bright and beautiful, a comfort to themselves, a source 
of happiness to others, and an ornament to society. 

8rd, That the best interests, both present and future, 
of the little girl, will be subserved by removing her now 
to the custody of her father; because: (a) He hasa happy, 
pleasant, healthy, comfortable home to offer her. (6) The 
moral, social and religious influences of that home are of 
the very best. (c) Her father is a lawyer of high standing 
and ability, prosperous in his profession, successful in all 
business matters, having obtained even this early in life, 
by his own individual exertions, almost a competency, and 
is enabled to do for his daughter anything necessary for 
her comfort or pleasure. (d) The father of Berenice is not 
only able to do for her now, everything that could be de- 
sired, but his prospects for the future are of the brightest; 
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and, if there is anything in indications, the future of Bere- 
nice, if under his care, would grow brighter and happier as 
the yearsrollon. (e) The attachment and tender affection 
of the father for his child, manifested through her whole 
life, is sufficient guaranty of his continued devotion to her 
interests and welfare. 

4th, That while there is every reason that the father 
should: have the custody of his daughter, and while the 
proof is ample that the welfare of the child will be -bet- 
tered by placing her under his charge, there is also proof 
to the effect that the best interests of the child will not be 
subserved by leaving her in the custody ot the respond- 
ents; because: (a) The grandmother is over-indulgent to 
the child, and the lack of training has a tendency to spoil 
her disposition. (+) Both of the respondents are now ad- 
vanced in life, and the health of both is poor. (c) The 
nervous, excitable temperament of Mrs. Swinney, will tend 
to create in the child the same disposition. (d) The pres- 
ent financial condition of the respondents is that of bank- 
rupts, and the future contingencies upon which they rely 
for the upbuilding of their fortunes, lack the requisite 
solidity to impress us with much hope of their future pros- 
pects being bettered in this regard. (e) By reference to 
Mrs. Swinney’s testimony as to the interpretation placed 
by her upon the so-called contract, and her determination 
to retain the custody of Berenice after the ten years have 
expired, and to her manner of testifying, we are compelled 
by our own experience and by our own knowledge of 
human nature, to believe that the feeling exhibited by her 
toward the petitioner will be communicated to, and imbibed 
by the child, and that before the child reaches the age of 
ten years she will have become a stranger to her father, as 
far as her love and affection for him is concerned. 

5th, That the letter attached to the respondents’ re- 
turn, and upon which they rely, is not a contract and was 
never intended to be a contract, or an agreement, or a 
memorandum of an agreement, in any manner whatever; 
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that it was simply intended for the purpose of relieving 
Mrs. Swinney’s distress of mind and body for the time be- 
ing; that the custody of Berenice has been a matter of 
discussion between the parties hereto ever since the date 
of that letter, and it was never interposed, or even men- 
tioned, as being the ground upon which the respondents 
claimed the possession of the child, until nearly four years 
had elapsed from its date. The testimony further clearly 
shows that the letter was given—and the child allowed to 
remain with its grandmother during all these years—out 
of consideration and affection for Mrs. Swinney, and the 
subsequent events all go to show that none of the parties 
looked upon the letter as a contract or agreement—or upon 
the custody of the child as having been given to the grand- 
mother by the father—but on the other hand it appears that 
the respondents have continually recognized the father’s 
right to the custody of his little daughter by repeated ex- 
pressions, indicating their apprehensions that he might 
exercise that right, and by their repeated demands of the 
promise from the father that the child should be returned 
to them whenever the father desired to take her to his 
home on a visit; and by the fact that the respondent, J. 
O. Swinney, assisted the petitioner in obtaining his appoint- 
ment as guardian of Berenice by going on his bond, and 
finally by the fact that the respondents always looked to 
the petitioner for the payment of bills created in her behalf 
for clothing and medical attendance; that they did not 
regard the custody of the child transferred to them, or 
that they stood in loco parentis entitled to rights and assum- 
ing all the obligations and liabilities of a parent. 

6th, The proof is overwhelming to negative the prop- 
osition of the respondents, that the health of the child 
will be impaired by removing her from the custody of the 
respondents and placing her in the care of her father. And 
while this point is no issue in the case, we have deemed it 
fit to produce testimony on it, so that the court might not 
hesitate for fear of doing the child harm in this behalf. 
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7th, The testimony further shows, that, if Berenice 
is not removed now, it will be impossible for the petitioner 
to obtain the custody of her when she arrives at ten years 
of age. The testimony of Mrs. Swinney on this point is 
sufficient to convince any one that she never intends to 
give up the child as long as she can possibly avoid it. Her 
interpretation of the so-called contract in her testimony, 
is very different from the interpretation put upon it by the 
respondents’ return—and only goes to show that the letter 
is simply a make-weight, and not a bona fide defense to the 
petitioner’s claim. 

In conclusion, we have only this to suggest to the 
court: that this is a proceeding which involves not chat- 
tels, nor property, nor fortune, nor life, but more than these 
—the dearest and tenderest ties and interests that bind 
human hearts together and make society what it is, a human 
brotherhood ; which involves the strong, earnest affection 
of a father’s heart, and the future welfare of a daughter 
whom he loves—and from whom he has been most unwill- 
ingly separated for many years. For no small or uncertain 
reasons should a father be separated from his child, nor 
should a child be deprived of a father’s affection and watch- 
ful care. A letter written for a temporary purpose, after 
much solicitation and most unwillingly, as an act of love 
and kindness for another, and out of sympathy for her be- 
reaved condition, should not, we respectfully submit, be- 
come the cause of a separation between a parent and 
child; for no such reason should the child become an 
orphan as to her father’s affection and a stranger to his 


home. 
Ewing & Hough and C. A. Winslow for respondents. 


The rule of law supported by the authorities as appli- 
cable to this case, may be thus stated: Prima facie, the 
father 1s entitled to the custody of his minor children. This 
is not an absolute and unconditional right, but depends 
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upon various considerations affecting the welfare of the 
children, and the relations existing by his act or permission 
between them and other persons. While he may not make 
an absolute and irrevocable gift or contract, permanently 
disposing of their care and custody and his legal and 
natural obligations, so as to preclude him from reclaiming 
them, or to avoid responsibility tor their care and mainte- 
nance, he may place them in the custody of others and 
permit them to remain, or contract for their temporary 
care and custody, under circumstances which will preclude 
him from disrupting the new relations created by his con- 
duct or agreement, unless the interests of the child should 
demand it, and this, too, without any reference to his moral 
or pecuniary fitness to perform his natural and legal duties 
in the premises. The primary consideration is the interest 
of the children, which includes everything pertaining to 
their welfare, moral, religious, social and physical. The 
rights and interests of third persons to whom he may have 
committed their custody are to be considered and main- 
tained, unless some interest of the children demands their 
repudiation. Chapsky v. Wood, 26 Kas. 650; s. c., 13 Cent. 
Law Jour. 494; Pool v. Gott, 14 Law Reporter 269; Dumb 
v. Keen, 47 Iowa 435; Comm. v. Gilkerson, 5 Clark (Pa. Law 
Jour.) 30; Matter of Murphy, 12 How. Pr. (N. Y.) 513; 
Mercein v. People, 25 Wend. 64; State v. Libbey, 44 N. H. 321; 
Comm. v. Dougherty, 1 Legal Gaz. Rep. (Pa.) 63; Corrie v. 
Corrie, 42 Mich. 509; In the Matter of Bort, 25 Kas. 308; 
s. ¢., 87 Am. Rep. 255; State v. Kirkpatrick, 54 Iowa 373. 
It is settled that arrangements of this kind made with 
married women, the husband consenting, are valid. Bently 
v. Terry, 59 Ga. 555; s. c., 27 Am. Rep. 899. The appount- 
ment of petitioner as guardian could not enlarge his pa- 
rental rights, or aid him in avoiding the effect of what he 
had done as parent. People v. Kearney, 31 Barb. (N. Y.) 
430. 

This case forms a peculiar and manifest exception to 
the general and well established rule of the common law 
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in regard to parental rights. Here, in every essential re- 
spect of character, social standing, moral fitness, and such 
financial ability as is at least equal to the proper and com- 
fortable care and training of this child, the petitioner and 
respondent stand upon the same elevated ground. Other 
facts may be briefly cited as follows: 

1. Upon the death of petitioner’s wife, the grand- 
mother was clearly admitted by all to have been the only 
person, then living, who was fully qualified by natural en- 
dowment and personal relationship, under all the immediate 
circumstances, then existing, to supply the place of mother 
to this child. 

2. It was to her untiring devotion and watchful care 
that the recovery of the child from a very dangerous illness» 
at that time, was mainly due. 

3. These facts were then recognized by the petitioner, 
and by them he was partly induced to confide his child to 
respondent, as stated in his letter. 

4. Both parties have done well since that time. The 
petitioner has prospered every way in life. The child has 
developed into an interesting, lovely girl of nearly seven 
years of age, is as healthy as her delicate constitution will 
admit, is of rare sweetness of disposition, has had abun- 
dant mental, moral and religious culture, is entirely satisfied 
with her home, is devotedly attached to her grandmother, 
and loves her father, more, however, from the teachings of 
respondent than from any direct acquaintance with him, 
whom she has seen but once in the past twelve months 
and only three or four times a year since he gave her to 
her grandmother. 

5. The petitioner never expressed, by word or act, 
any dissatisfaction with the arrangement he had made for 
his child, until a second matrimonial engagement was 
formed by him, and did not seek to change its custody until 
nearly one year after such marriage was consummated. 

6. Many witnesses have proven the skill and care 
your respondent has shown in prudent watchfulness and 
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prompt treatment of the child, in everything pertaining to 
her physical condition and the preservation of her health. 

7. The wife of petitioner has never been a mother, - 
nor has she ever had care of the health and daily habits of 
any child; she is almost a total stranger to this child, and 
cannot, therefore, possess the knowledge, the natural affec- 
tion or the skill which the management of so delicate a 
child demands. 

8. At the age, and with the present health of peti- 
tioner and his wife, the probabilities are that they will have 
children, and, if so, those children must naturally engross 
the love and attention of the mother, to an almost exclusive 
degree, disadvantageously to this child. 

9. Your respondent has reached the term of life, 
forty-nine years, when child-bearing is impossible, and if 
she be bereft of this child, the chief joy of her life is gone 
forever. 

10. The father and sister of petitioner did, repeatedly, 
prior to commencement of this suit, express hearty appro- 
bation of the grandmother’s care and management of this 
child, and of the father’s act in leaving the child with her. 

11. The only refusal or neglect on the part of re- 
spondent to conform to petitioner’s wishes or directions 
concerning the child, has been in declining to surrender 
the custody of the child; and, after the commencement of 
this suit, governed by legal advice, her refusal to permit 
the child to visit him, unless he would promise to let her 
come back. 

12. After petitioner demanded the surrender of the 
child, your respondent made several offers of compromise, 
which were rejected by him; and then she rejected the only 
one made in his behalf by his father, because to have ac- 
cepted it would virtually have deprived her of all future 
comfort in the society of the child. 

13. The respondent has accorded to petitioner every 
courtesy, save the surrender of the child, since the begin- 
ning of this suit, as she has always done, but he has exhib- 
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ited, for the first time, alienation from her, and has with- 
drawn all the accustomed terms, words and acts of atfection 
which had so long characterized their relations, and has 
sought to impress her with the fear, that, unless she volun- 
tarily relinquished the child to him, she need not expect, 
nor would he permit her to visit the child, nor the child to 
visit her, if he should get possession of her by law. And 
this threat he acknowledged in his testimony in stronger 
terms than charyed. 

14. Such change of feeling and conduct on his part, 
the cause of which is now but too apparent to her, very 
naturally and reasonably inspires her with extreme dread 
at the thought of being obliged to yield this child to the 
same influences which have so strangely altered the father, 
who hitherto had loved and treated her as a son. 

15. Your respondent is firm and decided in her pur- 
pose, if the child shall remain with her, to so instruct her, 
and so to demean herself toward the petitioner, that she 
hopes, ere long, he will again recognize her as his true 
mother and friend, and the most faithful and competent 
guardian of his child. 

16. Your respondent, impressed with her personal 
responsibilities to this child, declined to go with her hus- 
band to his conference appointments, and determined to 
buy and occupy a permanent home in Glasgow, and did so 
buy, at a cost of near $6,000, a home, and has occupied it 
with the child since the spring of 1879; the controlling 
and decisive idea governing her mind being, that the child’s 
constitution was too delicate to-risk the changing home 
life of an itinerant’s wife, in its possible ill effects upon the 
child’s health; and, also, to make a home where every 
social and educational advantage could be secured to the 
child as she might need them. 

17. The best medical opinion, formed upon personal 
knowledge of this child’s constitution and disposition, as 
likely to be affected by the changed influences, consequent 
upon her removal to the home of petitioner, declares that 
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such a change would be at least hazardous, and might 
prove fatal. 

18. Respondent having watched and nursed this child, 
day and night, through sickness and health, so long in her 
babyhood and early childhood, taxing her own strength 
often to the utmost, and sometimes perilling her own 
health, in order that the child should suffer in nothing that 
she could prevent, now that her efforts have been blessed, 
is she not fairly entitled to the fullest enjoyment in the 
society of this child which can be afforded by the custody 
of her person, at least some years longer? 

19. The child having but just reached the age when she 
can begin to understand and appreciate all that her grand- 
mother has done for her, ought she not to be permitted 
now to make such return as she can, by rendering all pos- 
sible comfort and happiness to her mother’s mother by her 
personal presence and love, some years longer, at least ? 

£0. The cost of the maintenance of this child has 
been borne by respondent, just as if the child had been 
her own. 

21. Your co-respondent did, by gift to her mother, 
furnish to this child property, which has been and is now 
held by petitioner as her curator, which is amply sufficient 
to support the child in a most comfortable style. 

22. The property so owned by this child, is upon her 
death heritable by her father, if living at that time. 

23. This child is the only living direct natural heir 
of your respondents. 

24. It was the clearly expressed wish of the mother, 
living and dying, that the respondent should raise her child, 
and that mother was in a position to know all parties well, 
and judge of their fitness and qualifications. 

25. Inthe father’s new home the tie that binds— 
blood—will be wanting in all but him, and he will be 
mainly absorbed with business cares. The child’s will 
must cross three other wills, comparative strangers, namely: 
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the step-mother and her mother and sister, all of whom 
are members of petitioner’s family. 

26. The child is shown to possess a delicate constitu- 
tion, and though generally enjoying fair health, she is sub- 
ject to disease, impressible, as the testimony expresses it, and 
requires constant watching and care by one who thoroughly 
understands her constitution. For this reason, the grand- 
mother wha has so long filled the place of mother is em- 
inently fitted above all others to look after her physical 
welfare. 

27. The child has really known no other mother than 
the grandmother. From its birth to the present hour, she 
has watched over and cared for it as an only child, the ties 
of blood and relationship are close and strong, and the 
ehild looks upon and cherishes the grandmother as a natural 
mother. Their affections and desires have thus become so 
interlaced that to separate them now would be scarcely 
different than separating a natural mother from her child 
under the same circumstances. 

28. In the proposed new home and its vicinity, there 
will not bea single blood relative of the child, save the 
father, not a single familiar association or face, not one in 
any way acquainted with the peculiar wants and necessities 
of the child, no one who can hope to fill the place of this 
grandmother; and, at the same time, the child will neces- 
sarily become exposed to new dangers. While the testi- 
mony may tend to show that there is nothing in the situation 
of Kansas City rendering it particularly unhealthy for 
children, it is part of the statistical history of the country 
that the mortality of large cities largely preponderates 
against small children. 

29. As abundantly shown by the evidence, no child 
in Missouri has a more pleasant, healthful and happy home, 
or is the subject of more tender and affectionate care, or 
better moral, religious and physical training, than this 
child. The grandfather possesses two scholarships in one 
of the most excellent schools in the State, located near 
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their home, which assures unequaled educational advan- 
tages. In this home, and amid these surroundings, the 
child is perfectly contented and happy. Looking solely to 
“its interests, and duly regarding the rights of the father, 
under the peculiar circumstances of the case, what disin- 
terested person would conscientiously advise a change? 

In view of the facts and the law, we submit, in con- 
clusion, that the court should maintain the status quo, at 
least until the petitioner shall have met the full measure 
of his legal and moral obligations to one who has nobly 
and generously supplied the place of a mother to his moth- 
erless and helpless child, and has been, even to him, a gooé 
Christian mother, counselor and friend. 


Ray, J.—This is a proceeding, by writ of habeas corpus. 
at the instance of Edward L. Scarritt, to obtain the cus- 
tody of the person of his child, Berenice 8. Scarritt, alleged 
to be unlawfully withheld by the respondents, James O. 
Swinney and Maria C. Swinney, his wife. 

The application states substantially that the petitioner, 
on July 8th, 1874, married respondents’ daughter, and that 
there was born of this marriage, on May 20th, 1875, one 
child—the infant Berenice, the subject of this controversy ; 
that her mother died August 28th, 1876, and that after her 
death petitioner removed to Kansas City, his former home, 
to practice law, but upon the urgent and repeated requests 
of the respondents, he was persuaded and did permit his 
daughter Berenice to remain with them, where she has been 
ever since, and now is; that on April 16th, 1878, the peti- 
tioner was duly appointed the guardian of the person and 
curator of the estate of his daughter, Berenice, and is still 
such guardian and curator; that on March 16th, 1880, he 
was married to Miss Maggie M. Morris, of Kansas City, 
and he owns and supports a comfortable home in that 
place, and in his profession as an attorney at law he is earning 
an income of at least $2,500 per year, and has, in addition to 
his home, other property sufficient to support and maintain 
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himself and wife and child comfortably and pleasantly ; 
that he has no other children ; that before and repeatedly 
since his marriage he has demanded of respondents the 
custody of his little daughter, which request respondents 
have at all times refused; that petitioner greatly desires 
the custody of his daughter, Berenice, and to take charge 
of her moral and mental and physical education ; that the 
petitioner has the means to educate her, and a pleasant, 
loving Cliristian home to offer her. 

The material parts of the return of respondents states 
suvstantially that they hold the child “ by authority of the 
dying mother of said infant, and upon the further author- 
ity of a written request and contract made by the com- 
plainant, E. L. Searritt, that the respondent, said Maria C. 
Swinney, the grandmother of said infant, should have the 
possession of the person of said infant until she should 
become at least ten years of age,” that they further have 
the custody of said infant upon the subsequent repeated 
verbal confirmations of said written contract; that they 
have had the entire expense of said infant since ts birth, 
and that, “ relying upon the contract aforesaid, and expect- 
ing to retain and educate said child until she became at 
least ten years old, they bought a home at Glasgow, in 
Howard county, at the expense of $6,000, and located 
there; that if they had not had charge of said child, or 
had known that they were to give her up, they would not 
have bought said place and located there ;” that they are 
capable and willing “to discharge the duties of a mother 
and father to said infant until the time fixed by said con- 
tract, to-wit: when she arrives at the age of ten years, and 
will then deliver her over to the custody of her father.” 
The return further states that at no time prior to the 6th 
of February, 1881, did they refuse to permit said infant 
to visit its father; but at all times prior thereto permitted 
her to do so, frequently and without restraint; that, at the 
date last aforesaid, the petitioner demanded the possession 


of said child, and fearing that he might avail himself of 
i—76 
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such a visit, and refuse to allow her to return, they did 
thereafter for that reason only, refuse to permit such a visit, 
unless the petitioner would promise not to detain her, 
which promise he refased to make; but they invited the 
petitioner to visit his daughter at their home in Glasgow, 
at his pleasure and whenever he desired. The return also 
denies that respondents unlawfully detain said infant from 
its father, or that he is lawfully entitled to its possession. 

To this return is appended the letter of the 21st of 
September, 1876, from the father of the infant to its grand- 
mother; and which is set up in said return, as the contract 
in question, by authority of which they claim the right to 
hold and detain said infant. That letter reads as follows: 

Spruce Mont., Nevapa, 
September 21, 1876. \ 

My Dear Mortuer: For the love I bear you as the 
mother of my precious, beloved wife; for the love I bear 
you for your own Christian virtues for the sake of the 
tender ties which I know bind you to Anne’s and my baby, 
I am corfstrained to give the possession of her person unto 
you, until at least she passes her first decade in life. O! 
mamma, you can never know what a terrible struggle it 
has been for me to bring myself to this conclusion. It is 
only my great love for you, my solicitude for my darling’s 
welfare and religious training, that has overridden my self- 
ishness, and brought me to the knowledge of what is best 
for my child. Make her consecration to God your first 
duty, my dear mother, and teach her, that, no matter what 
her father may be or do, his will, his heart’s desire is to 
know that her life, her heart, her all is consecrated to God 
and to His holy service. Hold up the pure life and conduct 
of her precious mother ever before her eyes as an example 
for her to follow; but, above this, teach her that her moth_ 
er’s constant thought was to follow the example of Christ, 
And last, O, do not let her forget her father. Tell her 
often that she is the ballast which keeps him steady in his 
course of duty; that it is for her that he pursues his life 

















OCTOBER. TERM, 1882. 579 








In the Matter of Berenice S. Scarritt. 





work, and explain to her, when she becomes old enough 
to understand, why it is that she has not been with her 
father during all of theselong years. And, mamma, I say 
what follows ina spirit of love—love that a son should 
bear toward a father and mother—and if I do wrong and 
touch upon relations that are sacred to two bearts only, I 
know that your love for me will plead your forgiveness— 
teach our baly to love and reverence her grandpapa. Do 
not vie with him in winning her love—but tell her of his 
goodness, of his great, loving heart that sometimes over- 
flows in its impetuous solicitude for those he loves. In 
your solicitude for my baby, think also of him and the 
great love he bears you, and of the desolation and heart- 
aches his loss would bring. Let all our loves be like the 
broad ocean, filling every chamber of every heart; and let 
our ambition be to make those we love, love our loved 
ones, and above all love Christ. And, mamma, should you 
ever think it best at any moment to send my baby to me, 
let me know and she shall come; and should the sad dis- 
pensations of God’s providence render you helpless, you 
and she shall be the care of my life. Kiss her every night 
for me, and may God’s richest benedictions rest upon you 
both. 
Your affectionate son, 
Ep. L. Scarrirt. 

The material parts of the reply deny generally the 
new matter set up in the return, and then proceeds as fol- 
lows to-wit: 

Your petitioner further states it is not true that re- 
spondents have been at the entire expense of the care and 
support of the said infant Berenice, since her birth; but 
that until the death of her mother, the same was borne 
wholly and entirely by your petitioner; that since the death 
of the mother of said infant Berenice, your petitioner has 
paid out considerable sums for medical bills and bills for 
clothing, and has been at ali times ready and willing to pay 
eny other reasonable charges created or incurred in her care 
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and support, and has, on all occasions, paid any bills pre- 
sented to him by the respondents, or at their instance or 
request, in her behalf. It is true that most of the time 
since October 1st, 1876, the respondents have fed and ‘odged 
the said infant Berenice at their own expense, and, as far 
as your petitioner knows, they may have incurred bills for 
her clothing which have not been presented to him for pay- 
ment. It is also true that said respondents have treated 
said infant Berenice as they would have treated a child of 
their own; and it is also true that your petitioner signed 
the letter attached to respondents’ return and made a part 
thereof, and which is designated in said return as a con- 
tract, but that said letter was signed by him under the fol- 
lowing circumstances: Upon the death of the mother of 
said infant Berenice, your petitioner determined to at once 
remove to Kansas City, his former home, and there pursue 
his profession as attorney at law, and to take his daughter 
Berenice with him, and to reside with her at his father’s 
house, at said place, his father, Rev. Nathan Scarritt, hav- 
ing urged and requested him so to do, and where she would 
be carefully, tenderly and wisely cared for, his father being 
a man of large fortune and strongly attached to your peti- 
tioner’s child ; but before consummating this purpose, your 
petitioner went with respondents to Nevada, where re- 
spondent, J. O. Swinney, was engaged in mining ventures, 
and they took with them said infant Berenice; and that 
before and during their stay in said state, the health of the 
said respondent, M. C. Swinney, was in a very precarious 
condition, and your petitioner was daily urged and entreated 
by the respondent, J. O. Swinney, to give said child to re- 
spondents, and it was argued and urged that if he failed 
to do so, and took said child to his father’s house, the con- 
sequences might prove serious and probably fatal to the 
health of respondent, M. C. Swinney ; this your petitioner 
wholly declined to do. 

Finally, however, respondent, J. O. Swinney, urged 
upon your petitioner the necessity of doing something to 
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allay the anxiety and distress of respondent, M. C. Swin- 
ney, stating to your petitioner that if said Berenice was 
taken from the custody of the said M. C. Swinney, she, 
said M. C. Swinney, would, in her then physical and mental 
condition, surely die, and that if your petitioner would for 
the present forbear carrying out his resolution to take her 
to his father’s house, but leave her with respondents, he, 
the said J. O. Swinney, thought such a sacrifice would be 
the means of saving the life of his wife, the said M. C. 
Swinney; whereupon your petitioner resolved to abandon 
his former purpose, and allow his daughter to remain for 
the time being with*respondent, and so stated to respond- 
ent, J. O. Swinney, but at the same time told said J. O. 
Swinney that he, your petitioner, would not release his 
right to take his child at any time he might consider it 
for her benefit or advantage, to which the said J. O. Swin- 
ney responded that as soon as his wife, M. C. Swinney, 
recovered her health and strength, she would make no 
opposition whatever to his taking his child, and that he 
would engage that she would not. Your petitioner could 
not obtain access at this time to the respondent, M. C. 
Swinney, on account of her sickness, and was requested 
by J. O. Swinney to write her a note and tell her of his 
altered resolution, whereupon your petitioner wrote the 
letter attached to respondents’ return, and commended in 
all good faith to M. C. Swinney’s care, for the time being, 
his only child. The reference in said letter to a “decade 
of years” and the word “constrained,” were suggested by 
the respondent, J. O. Swinney. After said letter was 
written and read by the respondent, J. O. Swinney, but 
before its delivery by him to his wife, he stated that it 
was a letter written to save her life; it was understood and 
agreed between your petitioner and him that your peti- 
tioner’s daughter should remain for the time being with 
respondent, but that in case he felt it his duty to take her 
into his custody at any time he should be allowed to have 
her, and this writing should be no obstacle thereto. 
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Your petitioner further states that never afterward 
did he, by word or act, fix the time, during which his in- 
fant daughter should remain with respondents, for the 
period of ten years or any other specific period. Your 
petitioner further states that he has no information and 
believes it is not true that the mother of said Berenice at 
any time before her death committed the care of her 
daughter to the respondent, M. C. Swinney. And he 
farther states that it is not true, as he is informed, that the 
respondents, relying upon any contract made by him with 
them, purchased a home in Glasgow, Missouri, at the cost 
of $6,000, which otherwise they would not have bought. 
Your petitioner further denies that respondents were at 
the expense of taking said infant to Nevada for her health, 
but that said respondents went to Nevada for their own 
interests and pleasure. 

As shown by the pleadings, this is a contest between 
the father of the infant in question, on the one side, and 
its grand-parents, on its mother’s side, on the other. 

There is but little, if any, dispute between the parties 
as to the law generally applicable to such contests. It is 
conceded that the father is the natural guardian of his 
child, and as such entitled to the custody of its person. It 
is also conceded that in contests of this sort it is the duty 
of the court to award the person of the infant to the cus- 
tody of the father, unless it is made manifest to the court 
that the father, for some reason, is unfit or incompetent to 
take charge of it; or unless the welfare of the child itself, 
for some special or extraordinary reason, demands a differ- 
ent disposition of it, at the hands of the court. Such ap- 
pears to be the language and current of authorities; to 
which we have been cited, or to which we have had access, 
Indeed, this is the admitted law. About this there is no 
controversy. It is also conceded that the father, by the 
common law, cannot irrevocably divest himself, even by 
contract with the mother, or any other person, of the cus- 
tody of his children. It is held, both in England and in 
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this country, that an agreement by which the father sur- 
renders the custody of his child, is not binding; and that 
he is at liberty to revoke his consent afterwards and obtain 
the child by writ of habeas corpus. In some of the states, 
under special circumstances, it has been held otherwise, 
but such is the manifest current of authorities, in this 
country, as well as in England. Schouler Domestic Rela- 
tions, pp. 342, 343. 

This author, in his admirable work, when treating of 
this subject, uses this language: ‘“'The general doctrine 
appears to us, on the whole, to be this: that publie policy 
is against the permanent transfer of the natural rights of 
a parent, and that such contracts are not to be specifically 
enforced, unless in the admitted exception of master and 
apprentice, to constitute which relation requires, both in 
England and America, certain formalities, and excepting 
in some parts of the United States, where the principles of 
legal adoption are part of the public policy. American 
courts hold fast nevertheless, to the true interest and wel- 
fare of the child.” p.345. The same author, on page 345, 
uses this language: “It is held in England that an agree- 
ment by which the father surrenders the custody of his 
child is not binding; and that he is at liberty to revoke 
his consent afterwards, and obtain the child by writ of 
habeas corpus.” On page 343 the same author adds: “If 
the father, after making an assignment of the services or 
society of his minor child, has re-taken the child into his 
own keeping, the assignee’s only remedy, on this behalf, 
(if any he has,) is by action on the contract.” * * 

“Nor can the father, under the common law, divest 
himself even by contract with the mother, of the custody 
of his children, though he allows them to remain with her 
for several years.” 

To the same effect also, is Hurd on Habeas Corpus, who 
states the matter thus, at page 461: “In controversies 
between parents for the custody of their legitimate chil- 
dren, the right of the father is held to be paramount to 
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that of the mother; but the welfare of the child, and not 
the technical legal right, is the criterion by which to de- 
termine to whom the custody of the child belongs.” Tyler 
on Infaney and Coverture, at page 278, states the law sub- 
stantially to the same effect. In further support of these 
positions, see among other authorities the following: ust 
v. Vanvacter,9 W. Va. 600; Commonwealth v. Briggs, 16 
Pick. 203; Barry v. Mercein, 3 Hill 399; Ordronaux v. 
Chegaray, 18 Wend. 637; Rex v. DeManneville, 5 East 221; 
Herrick v. Richardson, 40 N. H. 272; Baird v. Baird, 18 N. 
J. Eq. 195; Paine v. Paine, 4 Hump. (Tenn.) 523; Nickerson 
v. , 19 Wend. 16; Johnson v. Terry, 34 Conn. 263; 
State v. Libbey, 44 N. H. 321; Mayne v. Baldwin, 5 N. J. Eq. 
454. 

As to any mere article of property, either personal or 
real, the law permits a man to dispose of it, by gift or con- 
tract, as he chooses. Not so of his children. The father 
owes a duty to nurture, support, educate and protect his 
child, and the child has the right to call on him for the 
discharge of this duty. These obligations and rights are 
imposed and conferred by the laws of nature; and public 
policy, for the good of society, will not permit or allow the 
father to irrevocably divest himself of or to abandon them 
at his mere will or pleasure. Such, generally, is the ad- 
mitted law of the case. 

But it is contended for respondents that a father may 
place his child in the custody of others and permit it to 
remain, or contract for its temporary care and custody, 
under circumstances which will preclude him from dis- 
rupting these new relations thus arising, unless the interest 





- of the child demands it. If that were so, let us see if it 


has been done in this case. Let us also see, if we can, 
what, if anything, there is in the facts of this case, which 
makes it our duty to depart from the acknowledged gen- 
eral rule, or disrupt one of the strongest and holiest ties 
that binds the race and preserves society. 

In the first place it may be observed that the child, 
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Berenice, who is the subject of the contest, at the date of 
this controversy, is between six and seven years old, of a 
delicate but healthy constitution. She has, therefore, passed 
the age of helpless infancy, when the delicate and tender 
care and affection of mother and nurse are almost indis- 
pensable; and has not yet reached that period when the 
ties of kind treatment and long association may, perchance, 
equal if not supplant the holier and stronger ties of blood 
that bind together the father and child. Such, the evidence 
shows to be the age and condition of the lovely and inter- 
esting subject of this unhappy contest. 

Its grand-parents, whom the evidence shows to be 
noble specimens of our race, distinguished alike for amia- 
bility, culture and deeds of labor and love, and endowed 
with all the wealth of parental affection for this child, 
which it is possible for grand-parents to cherish, are, it 
must not be overlooked, fast approaching, if not already 
in the decline of life, with health, never robust, much 
shattered and broken by unutterable sorrow for an ouly 
daughter, the mother of the child in question, and can 
scarcely hope to survive through all the years of its minor- 
ity. It appears also that they have at this time, only the 
remnpant of a once princely fortune, much of which is held 
by a precarious tenure, and it can hardly be expected that 
they can in the future, at their time of life, add much, if 
anything, to their present financial condition. 

On the other hand, it cannot be ignored that the father 
and child are bound together, by ties that in their nature 
are nearer and stronger than it is possible for any relative 
in aremoter degree to feel or experience. The evidence 
shows him to be at the threshold of an early and vigorous 
manhood, with good habits and morals, an honorable pro. 
fession, with a lucrative and growing practice. Hs finan- 
cial condition, also, is shown to be ample and prosperous, 
his name without blemish, his social position and standing 
ali that could be desired, and his home and family relations 
at once pleasant, happy and cultured. It is thus we find 
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him established in the midst of a growing and flourishing 
young city. 

Under such circumstances can there be any doubt, as 
to what is for the best and permanent interest of this young 
girl ?—Just at that period of life when her affections, intel- 
lect and character are to receive their impress for good or 
evil. Who is better qualified, or can have a greater inter- 
est than the father, to see that the impress is what it should 
be? Who also can fail to see that the filial and paternal 
affections of these parties are not only involved in this con- 
troversy but most likely staked upon its result. 

It cannot be overlouked, that prior to this contest, the 
affections of the father and child, as well as those of his 
family, and that of respondents were all that they should 
be. Itis noticeable, also, and cannot be overlooked, that 
an estrangement to some extent has already taken place 
between the father and the respondents. Under such cir- 
cumstances it is of the first importance-to protect as far as 
possible the welfare and happiness of this impressible child 
from the probable ettects of that estrangement. It may 
not be possible to extricate all these parties from this con- 
test, without disappointment and suffering somewhere; but 
the paramount consideration is, what is best for the welfare 
and happiness of the child itself. It may be no easy task, 
at all times to answer correctly such delicate and difficult 
questions, but in this case, if the instincts of filial and 
paternal affection are of any value, or if the voice of nat- 
ure, which declares that the father is the natural guardian 
of his child, is worth anything, they furnish the only proper 
solution of this question. These ties and this voice should 
not be broken or hushed, if it can be avoided without det- 
riment to what must be regarded as the best interest of the 
child itself. The evidence in the cause also speaks the 
same language. 

This being so, it only remains to consider the validity, 
force and effect, if any, to be given to the alleged contract, 
as evidenced by said letter of the 21st of September, 1876, 
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from the father to the grandmother of this infant. Con- 
ceding, if it is permissible to concede, that the grandmother, 
being a married woman, is for the purpose of such a 
contract, under the statute, free from the common law in- 
capacity incident to coverture; and conceding, also, that 
public policy did not, as it does, incapacitate the father 
from making a valid and irrevocable contract of this sort; 
and conceding, also, that the letter in question contained 
in other respects the essential elements of a valid and bind- 
ing agreement upon the parties thereto, (all of which, to 
say the least of it, is very questionable,) let us see from the 
large mass of evidence before us, if we may or can, under 
what circumstances the same was dictated and executed; 
at whose instance and for whose benefit the same was got- 
ten up and delivered. 

From the testimony it is impossible not to see that 
this temporary disposition of the child was made at the 
special instance and request, and upon the urgent solicita- 
tion and importunity of the respondents, and for their 
accommodation and benefit, and reluctantly and unwillingly 
acceded to by the father for the best and most commend- 
able motive: to save, if possible, the life of the grand- 
mother from pending danger, as he was impressed and 
made to believe by her over-anxious and alarmed husband. 
The burden of the custody of this infant, if it can be con- 
sidered a burden, was not thrust by an unfeeling father upon 
the care of an unwilling and reluctant grandmother, but 
on the contrary, the same was reluctantly and unwillingly 
conceded to the urgent importunities, and to gratify an 
over-fond and affectionate grandmother for the only child 
of her only daughter, and has so remained ever since. 
Sueh a gift or contract, if such it can be called, so made, 
can in conscience, ill afford to be made the basis of an abso- 
lute and irrevocable surrender, even for a limited time, 
(beyond the immediate and pressing necessity which alone 
dictated it,) unless the best interest and welfare of the child 
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itself demand it. No such demand is apparent in this 
case. 

Besides that, the letter in question, on its face proves, 
if proof was wanting, the great and absorbing love the 
father bore the child; the anxious solicitude he felt that 
the child might not forget its father, and the terrible strug- 
gle it cost him, to consent to her temporary detention by 
the grandmother. No one can read that touching letter 
without being struck with the fact, expressly stated therein, 
that it was for the love he bore the mother of his wife, and 
for the sake of the tender ties that bound her to his child, 
that he was constrained to consent to this temporary gift 
to the grandmother. It is plain to see, that this love and 
those ties, together with his solicitude for her welfare and 
religious training, constitute the sole consideration for the 
gift, and it is difficult, if not impossible, to see how such 
a letter, written for such a purpose, and under such circum-, 
stances, can be construed,into a contract, within the mean- 
ing of that term, or how it can be held to have a valid 
consideration, as that term is usually defined, to give it 
obligatory force. At most it seems to be a voluntary gift, 
on the part of the father, to gratify the love and accom- 
modate the wishes of the grandmother. ‘There is no indi- 
cation, in the letter itself, or in the circumstances under 
which it was written, that the parties thereto ever dreamed 
they were making a contract. And if it should be held 
to be a contract, or to have a consideration, it would still 
be void, as against public policy, as we have before seen. 

Had this contest arisen three or four years ago, during 
the period of helpless infancy; or had it been deferred 
until the child grew to be some twelve or thirteen years 
old, and the affections of long association and tender treat- 
ment had been allowed to supplant the ties of blood as in 
the case of Pool v. Gott, 14 Law Reporter 269, and other 
like cases, from Kansas and elsewhere, cited by respond- 
ents, (and which in important particulars are totally unlike 
the case at bar,) a different question would have arisen. 
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But occurring when it does and as it does, it obviates the 
calamity so much regretted and censured by the judges in 
the cases cited by the respondents, and leaves us no choice 
or discretion in the matter. Indeed, we cannot, if we 
would, avoid the conviction that the welfare and best in- 
terest of the child demand its surrender to its father and 
natural guardian, the said Edward L. Scarritt, and we so 
order and adjudge. All the judges concur, except Henry, 
J., who dissents. 


Heyry, J., Dissentrvc.—There can be no question, on 
the evidence, that the petitioner voluntarily surrendered 
the child to the care and custody of respondents, for a 
definite period of time, which has not yet elapsed. There 
is no foundation in the testimony for the charge that he 
was unduly influenced by Mr. Swinney to make the disposi- 
tion of the child which is evidenced by his letter to Mrs. 
Swinney. No false representations were made by Mr. 
Swinney, and it is not difficult to conceive that a lady in 
Mrs. Swinney’s delicate health, attached as she was to the 
child, the sole offspring of her own only daughter, should 
be so seriously disturbed by the apprehension that it would 
be taken from her care and custody, as to impede her re- 
covery from the ailment with which she was afflicted. To 
this effect were Mrs. Swinney’s statements, and considera- 
tions like these are calculated to touch a father’s heart, and 
prompt him to yield to the importunities of the grand- 
parents of the child; especially when, as in this instance, 
the grand-parents are in every respect persons to whom its 
rearing may properly and safely be confided. It makes no 
difference that Mr. Scarritt reluctantly consented to the 
arrangement, if he then had capacity to give his consent. 
Having that capacity, the agreement is as binding upon 
him, as if he, instead of Mr. and Mrs Swinney, had urged 
its consummation. 

Ordinarily the father is entitled to the custody of his 
minor children. There are no controverted questions of 
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law in this case, but the difference between my associates 
and myself, is with respect to the application of conceded 
legal principles to the facts established. That the father 
may, with or without a contract, confide the custody and 
rearing of his child to another suitable person, and thereby 
deprive himself of the right to have the child restored ta 
his custody, is well settled. Pool v. Gott and wife, decided 
by the supreme court of Massachusetts in chambers, and 
reported in the 14 vol. of the Law Reporter 269, in many 
of its features bears a striking resemblance to the case at 
bar, and in the opinion delivered by C. J. Shaw, are the 
following observations: “ There is no doubt that the father 
is prima facie entitled to the custody of his child. But 
this is not an absolute right. It may be controlled by other 
considerations. If unable or unfit to take charge of the 
child, and educate it in a suitable manner, the court will 
not interfere to take the child from the care of persons who 
are fit and able to maintain and educate it properly. This 
is an exception, however, which need not be considered in 
this case; for the evidence shows that the father is in a 
good situation, pecuniary, domestic and social, and of a 
character and reputation, against which, no objection can 
be made. By his own acquiescence he has allowed the 
affections on both sides to become engaged in a manner he 
could not but have anticipated, and permitted a state of 
things to arise which cannot be altered without risking the 
happiness and interest of the child. He has allowed the 
parties to go on for years in the belief that his legal rights 
were waived, and this relation of adoption sanctioned and 
approved by him. Under such circumstances [ do not think 
that the petitioner is in a position to require the interfer- 
ence of the court, in favor of a controlling legal right on 
his part against the rights, such as they are, the feelings 
and the interests of the other parties.” There was no 
agreement in that case by which the custody of the child 
was given to the grand-parents. 

That a father, by or without a contract. may dispose 
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of the care and custody of his child to another suitable 
person, is held by many other American courts. Chapsky 
r. Wood, 26 Kas. 650; s.¢.,40 Am. Rep. 8321; Drumb v. Keen, 
47 Iowa 435; Com. v. Gilkeson, Pa. Law Jour. Rep. vol. 5, 
p. 80; The case of Jos. Murphy, 12 Wow. Pr. 513; In the 
Matter of Bort, 25 Kas. 808: s. ¢., 837 Am. Rep. 255; Verser 
v. Ford, 37 Ark. 27. 

It is clear from the testimony that the attachment be- 
tween the grand-parents and the child is as intense as that 
which exists between a parent and child; and having, by 
his own conduct and agreement, encouraged its develop- 
ment, Mr. Scarritt should not now be permitted to sunder 
the relations between them. It was a regard for the well- 
being of the child, no less than a consideration of the 
grandmother’s affection and anxiety for her, which prompted 
Mr. Searritt to surrender Berenice to her grand-parents, 
and having deliberately established relations between them, 
which would naturally resul€ in the mutual affection which 
exists between them, it would be cruel to both to deprive 
them of the comfort and happiness tiey find in each other's 
society. 

When the little girl, then a babe, was confided to the 
care of her grand-parents, Mr. Scarritt was a widower, 
living at a boarding-house in Kansas City; or, at least, 
shortly after he became such boarder. His own mother 
was dead, having left a family of small children who were 
under the care of a step-mother; and at no place on earth 
could he have found for his child, a moré suitable home 
than with her grand-parents. I do not share the prejudice 
which many entertain against step-mothers and mothers- 
in law. No class of people have been more unmercifully 
and unjustly satirized, and [ intend no reflection upon the 
step-mother of petitioner, when I say that it was barely 
possible that this little child would be as well cared for at 
the home of Mr. Scarritt’s father, as at that of Mr. Swin- 
ney. It was certain that at the latter she would receive 
all the care and affection which the warm hearts of refined, 
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cultured grand-parents could bestow. She might have re- 

ceived the same at Mr. Scarritt’s; but the petitioner did 
just what ninety-nine men in a hundred would have done, 
cireumstanced as he was, without any suggestion except 
from their own hearts. Mrs. Swinney has lovingly and 
tenderly cared for little Berenice from her earliest infancy, 
nursing her in her sickness, watching by her bedside with 
anxious solicitude, under constant apprehension that her 
constitution was too frail to withstand the ailments pecul- 
iar to infancy; and having brought her through those 
manifold dangers, by the care and watchfulness which only 
a mother can bestow, until, instead of a ceaseless care, the 
little girl has become a comfort to her grand-parents, the 
father now asks this court, in the face of his solemn agree- 
ment, to restore her to his custody. 

I am aware that the interest and welfare of the child 
is the paramount consideration with courts, in the deter- 
mination of these cases, but the interests, feelings and wel- 
fare of the person to whom the child has been confided are 
not entirely disregarded. Chapsky v. Wood, 26 Kas. 650 
In the opinion of the court, English authorities are cited’ 
of which Lord C. J. Denman said: that the state of the law 
was such “as to render it odious in the eyes of the country,” 
and Chancellor Walworth remarked with reference to them 
that the English courts “appeared to have gone buck to 
the principles of a semi-barbarous age.” 25 Wend. 93, 
104,105. The doctrines announced in those cases and the 
early American cases based on them, have been generally 
repudiated by the American courts, which, in the admin- 
istration of this branch of the law, have advanced to a 
recognition of the sentiments of humanity. 

In the State v. Libbey, 44 N. H. 321, it was held to be 
within the sound discretion of the court, whether the cus- 
tody of the child will be given to the father, and that in 
determining the question, the court will consider not only 
the fitness of the father for the trust, but “ the condition 
of the child with the person from whose custcdy it is sought 
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to be taken, its relation to them, the present and prospect- 
ive provision for its support and welfare; the length of 
its residence there, and whether with the consent of its 
father, and the understanding, tacit or otherwise, that it 
should be permanent; the strength of the ties that have 
been formed between them, and, if the child has come to 
years of discretion, its wishes upon the subject.” 

That paragraph isa clear enunciation of the law on 
the subject, and commends itself to one’s sense of justice. 
To the same effect is the Case of Bort, 25 Kas., supra, and 
in fact, every well considered American case recognizes 
this doctrine. 

The welfare of the child is the chief, and every other 
consideration must yield to it, but when it is established 
by the evidence, that the welfare of the child does not re- 
quire a change in its custody, although it may appear that 
the child would be as well cared and provided for by the 
father, the feelings, affection and interest of the custodian 
ure to be considered in determining whether there should 
be a change in the custody. Can there be any doubt, upon 
the evidence in this case, that the child is well cared for 
by the grand-parents? That upon her health, morals and 
intellect, the highest care and culture have been and will 
continue to be bestowed? Can it be said that the child 
would be in better circumstances, under the care and man- 
agement of a step-mother to whom she is comparatively a 
stranger, who has had no experience in rearing children, 
than with her grand-parents, who have transferred to her 
all the love they bore their own deceased daughter, the 
mother of the child? 1 do not question the ability or 
willingness of Mr. and Mrs. Scarritt to do all for the child 
that is to be expected of affectionate parents, whose social 
and financial position enables them to do all that could be 
desired for her, but am satisfied from the evidence, that 
the child will never be elsewhere as happy, as at her pres- 

ent home, or receive the same constant care and warm 
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affection which have been bestowed upon her by her grand- 
parents from her birth. 

And, in addition to all this, there is the testimony of 
the physicians who have for years attended the child in 
her sickness, that removing her from her present home and 
surroundings to the City of Kansas, would probably en- 
danger her life. This was the testimony of Drs. Vaughn 
and Collins, the former of whom is known throughout the 
State as an eminent surgeon and physician. 

For the foregoing reasons I cannot concur with my 
associates in awarding to the petitioner the custody of the 
child. 





RELFE, Superintendent of the Insurance Department, v. THE 
CotumBIA Lire Insurance Company, Appellant. 


Life Insurance: DISSOLVED COMPANIES: NO PRIORITY OF DEATH CLAIMS 
OVER RUNNING PoLicigs. In the absence of any statute to the con- 
trary, claims against a dissolved stock life insurance company found- 
ed upon death losses which accrued prior to the date of dissolution 
are not entitled to priority of payment over claims founded upon 
policies which were running at that date. 

The act of April 21st, 1877, (Sess. Acts 1877, p. 275,) is in harmony 
with the rule of equality of distribution. 

But section 6047, Revised Statutes 1879, establishes a priority in 
favor of the death claimants. 

This section, however, is not operative in the case of a company 
dissolved before it became a law. To make it operative would be 
to alter rights fixed by the dissolution. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 





Geo. D. Reynolds and Wm. S. Relfe for appellant. 






1. On general principles of equity 1t would seem that 
a loss which had accrued before the company was dissolved, 
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and was entitled to full payment, even if the company in 
paying it exhausted all its assets, should have priority in 
the distribution, especially when it has been merged into 
a judgment, and, in the absence of a statute, was, at com- 
mon law, entitled to priority as a debt of higher dignity 
than simple contract debts. Toller Execs., 258; Wood- 
worth v. Paine, 1 Ill. (Breese) 294; Paschall v. Hailman, 9 
Ill. 285; 2 Williams Execs., (6 Am. Ed.) p. 1065, § 2, chap. 
2. But as our law, especially by sections 6032 and €047, 
preserves the priority of judgments founded on death 
claims, considerations of the equities are not properly ad- 
dressed to the court. Wilson v. Wilson, 1 Cranch C. C. 255 ; 
Co. Ct. of St. Louis v. Griswold, 58 Mo. 175. 

2. Assuming that the provisions of the law of 1879 
apply to companies dissolved and in course of administra- 
tion when the law was passed, the priorities given by it 
are not invalid as contrary to article 1, section 10, Consti- 
tution United States, or article 2, section 15, constitution 
of Missoun. (a) The order in which claims are to be paid 
is not a question affecting the contract, but relates solely 
to the remedy. Union Bank v. Smith, 4 Cranch C. C. 37; 
Com. v. Lewis, 6 Binney 271; Morse v. Goold, 11 N. Y. 286; 
Harrison v. Sterry, 5 Cranch 289. (6) In the distribution 
of personalty the law of domicile determines the parties 
to the distribution; but the law of the forum in which the 
estate is being distributed, in force at the time of distribu- 
tion, governs the order of classification and payment of 
demands. Story Conflict Laws, (6 Ed.) $§ 524, 525; Ennis 
v. Smith, 14 How. 424; Harrison v. Sterry, supra. Nor can 
parties contract away the right of the State to alter and 
repeal such laws. Cooley Const. Lim., (3 Ed.) §§ 287, 288, 
289; Conkey v. Hart, 14 N. Y.30; Youngblood v. Norton, 1 
Strobh. (8S. C.) Eq. 122; 2 Williams Execs., (6 Am. Ed.) 
p- 1058. (ec) It has never been held that rules of distribu- 
tion conferred vested rights prior to an actual order of 
distribution. A vested right has been defined to be an 
“immediate fixed right of present or future enjoyment.” 
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Fearne Cont. Rem.,1. ‘An estate is vested when there is 
an immediate right of present enjoyment, or a present 
fixed right of future enjoyment.” 4 Kent (*) 202. Even 
judgments have been deprived of their place in the classifi- 
cation of demands by changes of law made after their 
rendition. Cooley Const. Lim., (3 Ed.) § 361, and note 4; 
Swearingen v. Eberius, 7 Mo. 421; Prewitt v. Jewell, 9 Mo. 
723; Miller v. Doan, 19 Mo. 650. The right of the State 
to control them and settle priorities has never been suc- 
cessfully denied. Harness v. Green, 20 Mo. 316; Gainey v. 
Sexton, 29 Mo. 449; McElmoyle v. Cohen, 13 Pet. 312; Wat- 
son v. R. R. Co.,47 N. Y.160; Berry v. Marshall, 1 Blackf. 
(Ind.) 840; Paschall v. Hailman, 9 Ill. 300. Under laws of 
. descent and distribution, no vested right is conferred; a 
mere right is given to inherit, according to the law of the 
land in force when the distribution is to be made. Marshall 
v. King, 24 Miss. 85. Mechanics’ liens, given by statute, 
and under which work has been done, have been taken 
away. Woodbury v. Grimes, 1 Colo. 100. (d) To come 
within the prohibitions of the constitution of the United 
States, the law must be one which impairs the obligation 
of acontract. Bennett v. Boggs,1 Baldwin 60; Satterlee v. 
Matthewson, 2 Pet. 413; Waison v. Mercer, 8 Pet. 108. (e) 
Being of the remedy, not of the contract, the priorities in 
order of payment may be altered, as between creditors, at 
the will of the legislature. Sturges v. Crowninshield, 4 
Wheat. 122; Bronson v. Kinzie, 1 How. 311; Tennessee v. 
Sneed, 96 U. 8: 69; Penniman’s case, 103 U. 8. 714; Wood- 
bury v. Grimes, 1 Colo. 100. Nor do Curran v. Arkansas, 
15 How. 304, and Edwards v. Kearzey, 96 U. 8. 595, mili- 
tate against this, for in these cases the effect was to take 
property from the reach of process of the creditor and 
give it to the debtor, at the expense of all the creditors. 
In the case at bar, it is a mere preference of one creditor 
over another, a right which has always been recognized as 
subsisting even in the debtor himself, Johnson v. Me- 
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Allister, 30 Mo. 327; Clarke v. White, 12 Pet. 200; Tompkins 
v. Wheeler, 16 Pet. 118. 


McKeighan § Jones for Fannie Adelman, a death 
claimant. 


If the position of counsel on the other side were 
granted, that at the date of the dissolution by the decree 
each holder of a running policy had an equitable and vested 
interest in the assets of the company to the extent of the 
value of his policy, still the owner of the death-loss claim 
has a superior interest, because he has not only the same 
equities in the assets of the company, but he has a ripened 
legal demand, which matured before the demand of the 
living policy-holder, and which in equity was a lien on the 
trust funds in the hands of the officers of the company. 
Qui prior est tempore, potior est jure. It follows from the 
well established doctrine of the decisions relative to life 
insurance, that corporations of this class hold their prop- 
erty in trust for the payment of death losses, for they have 
received the premiums for that purpose. The policy-hold- 
ers of such a company stand nearer to its property than 
the creditors of any other class of corporations. When a 
policy-holder dies, it is the duty of the company to set 
apart a sufficient portion of money to pay the loss accord- 
ing to the terms of the contract. Equity will regard that 
as done which should have been done, and if not done will 
place the party in the same position as though it had been 
done, and not in a worse. So long as the company had 
any property it was its duty until a receiver was appointed 
to use it in paying its death losses, although it had taken 
every dollar and left nothing for living policy-holders. 
The same duty is also to be discharged by the court to the 
extent of funds in its hands. Insolvency was no defense 
to the claim of payment either at law or in equity, and 
payment of such claims could only be suspended, not 
stopped, by an injunction and dissolution under the statute. 
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It was the duty of the directors to apply the funds of the 
company in payment of death claims as they accrued, 
The position of the receiver makes a breach of duty on the 
part of a trustee in the use of funds in its hands, placed 
there for that purpose, the occasion, if not the reason, for 
placing the beneficiary of the trust in a worse position 
than if the trustee had discharged its duty. Vanatta v. 
Ins. Co., 31 N. J. Eq. 15; Mayer v. Att'y Gen., 32 N. J. Eq. 
815; Comm. v. Ins. Co., 112 Mass. 116; Comm. v. Ins Co., 
119 Mass. 45. 

The ground of the insurance law of this State is, that 
when it appears in the mode prescribed that an insurance 
company has not enough funds in its possession to pay its 
simple contract debt, death losses, and keep intact its re- 
serve for running policies, it shall be restrained from further 
doing business and be wound up. But this is to save liv- 
ing policy-holders from still greater impairment of the re- 
serve part of the trust estate, and not to change the situation 
or present rights of those who have become entitled to be 
paid in full. The whole law is in the nature of a police 
regulation to protect policy-holders against dishonest or 
reckless management of life insurance companies whenever 
found to exist, but was not intended to divert any portion 
of the funds from their proper and legitimate disposition, 
the payment of the death losses as they matured. It was 
not the intention of the law to better the condition of the 
living policy-holders by distributing to them a portion of 
that which was wrongfully retained by the company from 
death-loss claimants, and thus make itself the special 
champion of the living against the dead. 


W. L. Scott and E. B. Sherzer for Lydia A. King, a 
death claimant. 


The payment of death losses is the paramount obliga- 
tion of the company; and each policy-holder must be 
considered as so recognizing it, inasmuch as his own rights 
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are dependent upon it. His own life may be the next one 
to fallin. As contrasted with the mere equity to the “re- 
serve,” or value of his running policy on the dissolution 
of the company, resting, as it does upon the happening of 
a possible future event, he must be considered as recogniz- 
ing its subordination to this higher right, which is of the 
very essence of life insurance. From the very nature of 
the contract, and of the co-relations growing out of it, 
therefore, every policy-holder is committed to the recogni- 
tion of the paramount obligation to pay death claims first 
out of the funds of the company; for every policy-holder 
has himself contributed to the assets of the company for 
the very purpose of securing the payment of these claims. 
Payment of death losses is the end and object of life insur- 
ance. This is what life insurance companies are organized 
for. This is the very substance of the contracts entered 
into. Every one who takes out a policy has this as the 
ultimate, indeed the sole object. There is no other per- 
formance stipulated for on the part of the company, or 
within the contemplation of the parties. Comm. v. Ins. 
Co., 112 Mass. 116. 


John D. Pope for respondent. 


1. It has been uniformly decided that, without a stat- 
ute, there is no priority. Wilson’s case, L. R.. 9 Eq. Cas. 
711, 720; People v. Security Life Ins. Co., 78 N. Y. 116, 
128; s.c.,34 Am. Rep. 522. The case of Mayer v. Attorney 
General, 82 N. J. Eq. 815, “is not in point, as that was a 
mutual company, in the charter of which the holders of 
running policies were liable to assessment to pay death 
losses.” 78 N. Y.129. That there should be no priority 
is manifest, because, (2) Running policies are contracts of 
the company issuing them, and every breach of contract 
gives a right of action. (6) The contract evidenced by a 
life insurance policy is broken by any act which repudiates 
its obligation, such as a refusal to receive the premiums 
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required to keep it alive—McKee v. Ins. Co., 28 Mo. 383; 
Smith v. Ins. Co., 64 Mo. 330; Fischer v. Ins. Co., 69 N. Y. 
161—or by insolvency or dissolution of the company, which 
renders the payment or receipt of premiums impossible, 
and at the same time violates the contract, which is implied 
in every insurance policy, to keep on hand a reserve such 
as the law deems sufficient for the protection of the risk. 
People v. Ins. Co., 78 N. Y. 124, 125; Relfe v. Ins. Co., 10 
Mo. App. 393; Smith v. Ins. Co., 2 Tenn. Ch. 727. (c) But 
a life policy has a special and peculiar value, because it is 
the duty of the company to put aside or invest and reserve 
against the day when the policy will mature, a portion of 
the premiums paid in by the policy-holder; and this reserve 
“belongs in one sense to the insured who has paid” the 
premiums which produced it. WV. Y. Life Ins. Co. v. Stath- 
am, 93 U.S. 34, 35. It not only has a certain determinate 
value, which is declared to be a liability of the company, 
(R. 8., §§ 5966, 5968,) but if sufficient assets to meet it 
when payable are not at all times kept on hand, the com- 
pany has no right to exist, and is at once to be dissolved 
and its affairs wound up. Relfe v. Ins. Co., 5 Mo. App. 
178; R.S8., § 6037. (d) In the distribution of an estate 
amongst creditors there is not, and never has been, any 
difference recognized or allowed between debts due and 
debts not due. In the absence of liens, legal or equitable, 
existing upon the assets when taken in hand for adminis- 
tration, all debts must be paid alike. Bosler vr. Exchange 
Bank, 4 Pa. St. 38, 34; Richards v. Ins. Co, 43 N. H. 263; 
People v. Life Ins. Co., 78 N. Y. 129; Story’s Eq., § 554. 
(e) But the right of all creditors to pro rata payment is, it 
possible, stronger in the case of an insolvent corporation 
than anywhere else. The assets of such a corporation 
constitute a trust fund for creditors. Curran v. Arkansas, 
15 How. 304; Sanger v. Upton, 91 U. 8. 60; Story’s Eq., § 
1252. “An insolvent corporation which has,ceased to carry 
on business, cannot distribute its assets unequally, an:| 
prefer certain creditors at the expense of others. “%! 
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equitable lien of creditors upon the corporate assets, is for 
the benefit of all the creditors equally.” Morawetz on 
Corp., § 581; Sawyer v. Hoag, 17 Wall. 610, 622, 623; Marr 
v. Bank, 4 Coldw. 471, 484, 485, 486. (f) There is uo 
equity in favor of death losses. The equity, if any, is on 
the other side. The holder of a running policy has con- 
tributed as much to the general assets as if he had died 
before the dissolution of the company. The accident*of 
the death of one of many policy-holders has already oper- 
ated to swell the amount of his claim to the face of his 
policy, and this, even on a pro rata division, will cause the 
death claim to receive an undue proportion of the assets. 

2. The act of 1879 was not intended to change the 
rights of creditors as respects the assets of companies 
already dissolved and partially administered, because— 
(a) The language of the act negatives such an intention. 
Section 6047 gives priority only as to “ the assets of such 
dissolved company”—meaning as the context shows, a 
company dissolved under the act of 1879. (+) The subse- 
quent section (60538) refers only to the mode and manner 
of proceeding—to the form of the remedy, rather than to 
the substantial rights of creditors—to the sale of the assets, 
the manner of auditing and reporting claims, the taxing 
of costs and expenses—and such things, wherein there is 
free scope for the act. (c) This construction not only con- 
forms to the natural meaning of the language used, but is 
the only one permissible under the rules that, statutes are 
not to be given a retrospective operation, and statutes in 
derogation of common right are to be strictly construed. 
Lehigh Coal § Nav. Co. v. C. R. R. Co., 29 N. J. Eq. 255. 

3. Applied to this case the act of 1879 would be un- 
constitutional. Statutes postponing the time for the pay- 
ment of a debt are void. Green v. Biddle, 8 Wheat. 84; 
Jacobs v. Smallwood, 63 N.C. 112; Edwards v. Kearzey, 96. 
U.S 601; Bumgardner v. Circuit Court, 4 Mo. 50. So isa 
statute fixing a different rule for the computation of the 
amount of damages for breach of a contract. elfe v. Ins. 
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Co.,10 Mo. App. 398. So is a statute which diminishes 
the selling value of a debtor’s property by giving him time 
for its redemption after sale. Bronson v. Kinzie, 1 How. 
811; Howard v. Bugbee, 24 How. 461. And so is a statute 
which enlarges the previous exemptions from seizure and 
sale under execution. Gunn v. Barry, 15 Wall. 610; Ed- 
wards v. Kearzey, 96 U. 8. 595. And, of course, a statute 
denying a particular creditor any and all remedy is void. 
Von Hoffman v. City of Quincy, 4 Wall. 552; White v. Hart, 
13 Wall. 647. The act of 1879, if construed so as to take 
away from the largest class of creditors all right to par- 
ticipate in the distribution of the assets, is worse than a 
stay law, because it postpones payment for all time; it 
is worse than a reduction of the amount of the debt, for 
it practically reduces it to nothing ; it is worse than a mere 
diminution of the value of the property to which the cred- 
itor had a right to look for payment, for it makes the prop- 
erty valueless to him ; it is worse than the exemption of a 
portion of the debtor’s property, for it exempts it all; and 
it is as bad as a total denial of any and all remedy, for 
while it admits the debt is due, it provides that nothing 
shall ever be paid on it. 


Hoven, C. J.—The sole question in this case is, whether 
claims founded upon death losses which accrued prior to 
the dissolution of the Columbia Life Insurance Company, 
on October 17th, 1877, are entitled to priority of payment 
over claims founded upon the surrender values of running 
policies, i. ¢., policies which were in force and had not 
matured prior to the date of dissolution, which became 
debts of the company to the extent of such surrender val- 
ues, by reason of such dissolution. The circuit court 
decided that the death losses were not entitled to priority 
of payment, and the judgment was affirmed pro forma by 
the court of appeals. 

By the act of April 2)st, 1877, (Sess. Acts 1877, p. 
275,) the surrender values of running policies are recog- 
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nized to be liabilities of the company, and it is further 
provided, that whenever it shall appear that the assets of 
the company do not exceed its liabilities, exclusive of paid 
capital, its further continuance in business is to be regarded 
as hazardous to the public, and the Superintendent of In- 
surance is required to take steps to restrain it from doing 
further business, and to have its affairs wound up. As the 
surrender values of running policies are, in contemplation 
of the statute, liabilities of the company, which it must 
always have on hand sufficient assets to meet, when such 
liabilities become debts of the company, by reason of the 
dissolution, they stand upon the same footing as all other 
debts, and in the absence of any statute giving priority of 
payment to the death claimants, or creating some legal or 
equitable lien upon the assets of the company, we do not 
see why such death claimants should be decreed to be en- 
titled to a preference in the distribution of the assets of 
such dissolved corporation. 

Nor is there anything in the nature of the contract 
of life insurance with a stock company, such as the Colum- 
bia Life, which could be held to create an equitable right 
to priotity on the part of the death claimant. The pre- 
miums paid by the insured are, according to the theory 
upon which the business of life insurance is conducted, 
paid primarily for his own benefit, and it is the duty of the 
company toset apart and invest a portion of such premiums 
as a reserve fund to be applied to the payment of his policy 
whenever the same shall become a debt of the company. 
This reserve, taken from the premiums, as was said in the 
case of New York Life Ins. Co. v. Statham, 93 U. 8. 34, be- 
longs, in one sense, to the insured who has paid them (the 
premiums), somewhat as a deposit in a savings bank is 
said to belong to the person who made the deposit. No 
portion of the premium paid by any one policy-holder, can 
properly be said to have been paid for the benefit of the 
death claimant under any other policy; for, if each policy- 
bolder should fulfill that expectancy of life upon which the 
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amount of his premium is calculated and fixed, the reserve 
arising from the premiums paid upon such policy, would 
be sufficient to meet such policy when due. Nor can the 
fact that the death of any one policy-holder operates to 
enlarge the surrender value of his policy to the face value 
thereof, give any additional sanctity to the claim or create 
any superior equity in behalf of the claimant thereunder. 
The death loss is but a debt at last, and in reason, and on 
principle, stands on no better footing than debts due by 
the company to living policy-holders; and when the assets 
are insufficient to pay all, in full, they must be ratably 
divided. The views here presented are supported by Wil- 
son’s case, L. R., 9 Eq. Cas. 711, 720, and the People v. Secur- 
ity Life Ins. Co., 78 N. Y. 116; s. c., 84 Am. Rep. 522, the 
only two cases which the research of counsel has brought 
to our attention upon the precise point involved in this 
case. 

The decision in Mayer v. Attorney General, 32 N. J. 
Eq. 815, which sustained the claim of priority for matured 
policies, proceeded upon the ground that the compary in 
that case was a mutual company constituted by policy-hold- 
ers, in distinction from a stock company constituted by 
stockholders, and it was held that under the charter of that 
company, the holders of matured claims were the creditors, 
and the holders of the running policies, the members of the 
debtor corporation. No such relation can be created by 
death, or be otherwise made to exist, between the policy- 
holders of a stock company. When the corporation is 
dissolved all the policy-holders are creditors of the com- 
pany, and are, therefore, entitled to share ratably with 
death claimants in the assets of the company. 

In 1879 the insurance law was amended by the addi- 
tion of a new section, (§ 6047, R. S.,) giving priority to 
death losses and matured policy claims, and the following 
further provision was made in section 6053: “In the set- 
tlement of the affairs of insurance companies already dis- 
solved and in the hands of the court by its receivers, the 
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court shall, as far as possible, conform to and be governed 
by the provisions of this law.” This provision, it is con- 
tended, requires distribution to be made in the case before 
us, according to the terms of section 6047, supra. Itisa 
matter of grave doubt whether it was the purpose of the 
legislature to do more, by this provision, than to require 
the courts to conform to the law of 1879, so far as the form 
and manner of proceeding, in such cases, is concerned. 
But, if it was the purpose of the act so to distribute the 
assets of companies already dissolved, as that the great 
mass of creditors of such dissolved companies, whose right 
to a ratable proportion of the assets of such companies 
had already become fixed and determined by the dissolu- 
tion of the same, should be deprived of such right, then, 
we are of opinion that such enactment is without consti- 
tutional authority, and is void. It is unnecessary to enter 
at large upon the discussion of this point, or to cite author- 
ities in support of our view. It is sufficient to say that the 
right of the policy-holder grows out of a breach of con- 
tract, and the legislature has no power to take it away. 

We are all of opinion that the judgment of the court 
of appeals should be affirmed. 





Tue State ex rel. Wricut et al. v. ADAMS. 


1. Second New Trial. Where the jury have found a verdict iu con- 
sonance with the law and the facts of the case, the fact that the 
court gave erroneous instructions will not authorize the granting of 
a second new trial. 

2. Landlord’s Lien for Rent: cHATTEL MORTGAGE: CONFLICTING 
RIGHTS UNDER THEM. A tenant covenanted that his landlord should 
have a lien on the furniture which the tenant should put into the 
leased premises, and afterward gave a deed of trust on the same 
furniture, to secure notes for money loaned. The landlord subse- 
quently entered for non-payment of rent, took possession of the 
furniture, used it for a time and then sold it for less than the rent 
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in arrear. The notes were due at the time of the entry. In an ac- 
tion by the holder of the notes against the landlord to recover for 
the use of the furniture; Held, that the relation of the landlord to 
the furniture was rather that of a pledgee than a mortgagee, and 
while he might retain the possession he could not use it without 
accounting to the plaintiff for the value of the use. 

But per Henry, J.: He was entitled to retain enough to make 
good the deficiency of rent, and was accountable to the plaintiff 
only for the balance. 


3. Mandamus. If a judge erroneously refuses to have judgment 
entered upon a verdict, he will be compelled by mandamus. 


Mandamus. 
PerempTory Writ AWARDED. 


M. L. Gray and J. M. Holmes for relators. 


1. After breach of condition the mortgagee in a chat- 
tel mortgage, or deed of trust, becomes the absolute owner 
of the property. Robertson v. Campbell, 8 Mo. 365, 615; 
Williams v. Rorer, 7 Mo. 556; Lacey v. Giboney, 36 Mo. 
820; Dean v. Davis, 12 Mo. 112; Pace v. Pierce, 49 Mo. 393 ; 
Bowens v. Benson, 57 Mo. 26; McCandless v. Moore, 50 Mo. 
511. 

2. The lien of defendant did not amount to a title to 
the property. Burgess v. Kattleman, 41 Mo. 480. 

8. It amounted at most toa pledge, and a pledgee 
has no right to the use of the pledged property, and must 
account for such use. Schouler on Bailments, pp. 196, 199; 
Story on Bailments, §$ 89, 90, 329, 332; 2 Parsons on 
Contracts, 111; Houton v. Holliday, 2 Murphy (N. C.) 111; 
Gibson v. Martin, 49 Vt. 474; Allen v. Fox, Sedgwick’s 
Lead. Cas. 650. 

4. No error of law having been committed by the 
triers of the fact, and the jury not having been guilty of 
misbehavior, the court had no authority or jurisdiction to 
grant a second new trial; and the remedy is by mandamus 
to compel the court to enter judgment on the verdict. R. 
8. 1879, § 3705; Hill v. Wilkins, 4 Mo. 86; Pratte v. The 
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Judge, 12 Mo. 195; Boyce v. Smith “6 Mo. 821; Leahey v. 
Dugdale, 41 Mo. 517. 


Broadhead § Haeussler for respondent. 


Suppose the court has misled the jury by giving erro- 
neous instructions, and afterwards is satisfied that it has 
committed an error, has it no right to correct its own 
error, and must the court drive the party who has a meri- 
torious cause of action or ground of defense to the tedious 
and expensive process of a writ of error or appeal to cor- 
rect the error and obtain justice in the trial court? In 
granting a new trial in such a case, the court is not invad- 
ing the province of the jury as triers of the facts, because 
they have been misled by the court in a matter of law and 
not of fact, and have thus erred in a matter of law. The 
cases of Hill v. Deaver, Pratte v. The Judge, and Boyce v. 
Smith, show that this court will look into the merits of the 
controversy, whether the case comes before it by man- 
damus or appeal, and decide the case without reference to 
the action of the court, and if the verdict is in accordance 
with the law, will sustain it; if not, will order a new trial. 
Now we say in this case the court below has done what 
this court, upon appeal or writ of error, would have re- 
quired it to do, in case the motion for new trial had been 
overruled. 

The instruction given by Judge Adams was manifestly 
wrong: (1) Because, while the suit was for the recovery 
of the value of the use of the furniture, the instruction 
authorized the jury to take into consideration the depre- 
ciation in value caused by the use. (2) The plaintiffs had 
no cause of action at all. Bircher was not a pledgee of 
the property in the ordinary legal acceptation of that term 
as applied to personal property. The property was not 
delivered to him to hold in pledge. He took possession of 
the house under the lease. He found the property there. 
He had a lien upon it for the payment of the rent, and the 
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court held that being in possession, and having a lien, he 
might continue to hold possession, and further, that this 
lien existed at the time the mortgage was given, and that 
plaintiffs had full knowledge of it, and if so, the plaintiffs 
had no lien, or claim, or qualified ownership even, except 
subject to this prior lien. How, then, could the plaintiffs 
have any right to compensation for the use ? 

Mrs. Wright was not the owner of the property. She 
was not entitled to the possession of it. She had not leased 
the property to Bircher. She had not given him the pos- 
session of it, and there was no contract, express or implied, 
by which he could be made liable to her for the use of the 
property; and there is, therefore, no principle of law by 
which the defendant could be held liable, nor could equity 
step in to her relief, because even if the property were 
worth more than enough to pay Bircher’s debt, so as to 
give her a claim for the surplus, she failed to take any step 
to enforce her claims by paying off his incumbrance, or 
demanding that the property should be sold as soon as her 
debt became due. And her debt was past due at the time 
Bircher took possession. 





Norton, J.—This is an application for mandamus, in 
which we are asked to compel Judge Adams, of the circuit 
court of the city of St. Louis, to enter up judgment or 
the verdict of a jury in the case of Nannie M. Wright and 
M. L. Gray, her trustee, against Vogel, administrator of 
Bircher, deceased. The verdict was for plaintiff in said 
suit and was set aside by said court and a new trial granted. 
The plaintiff had obtained on a former trial of said cause 
a verdict which had also been set aside and a new trial 
granted. 

It is claimed by relators that the court was powerless, 
under the facts of the case and the statute, to grant a sec- 
ond new trial, and that it ought to have entered up judg- 
ment in favor of plaintiffs on the second verdict. This 
claim is based on section 3705, Revised Statutes, which pro- 
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vides “that only one new trial shall be allowed to either 
party except: 1st, When the triers of the fact have erred 
in a matter of law; 2nd, When the jury shall be guilty 
of misbehavior.” It is not pretended that the jury which 
tried the case were guilty of any misconduct, but it is in- 
sisted that they erred in a matter of law. Whether they 
did so or not is to be determined by what is meant by “the 
triers of the fact erring in a matter of law.” 

This is not a question of first impression, since the 
above section, which has had a place on our statute books 
L secoxpxew Since 1835, has been before the court for con- 
Tasas. struction in the cases of Hill v. Deaver, 7 Mo. 
57; Pratte v. The Judge, 12 Mo. 194; Boyce v. Smith, 16 Mo. 
317; and as will be seen by reference to them it has been 
held that the triers of the fact err in a matter of law, either 
when the jury, after being properly instructed by the court, 
misconceive or entirely disregard the instructions, or when 
they, when improperly instructed by the court, follow such 
instructions. It has also been held in these cases, that 
when the court gives improper instructions, and the ver- 
dict of the jury is justified by the facts and the real law 
governing the case, that a second new trial cannot be 
awarded. In the above case of Boyce v. Smith, it was ob- 
served by Judge Scott in commenting upon said section 
of the statute, “that the object of the law in restraining 
courts from granting the same party new ‘trials, is to pre- 
vent the substitution of the verdict of the court for the 
verdict of the jury. When two juries on the same issue 
find the same verdict the law will not permit the court to 
interfere with the last finding, as the jurors are the consti- 
tutional triers of the facts. So if a court misdirects a jury 
as to the law, and a second verdict is found consonant to 
the law and facts of the case, though against the instruc- 
tions of the court, this court will restrain any interference 
with such a verdict. In specifying the causes for which a 
second new trial could only be granted, the statute pro- 
ceeds upon the supposition that the law has been correctly 

76 
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expounded to the jury, and the statute only applies to 
those cases in which this has been done.” 

It is contended by counsel in the case at bar that the 
court misdirected the jury in its instructions, and was, 
therefore, justified in granting a second new trial. Under 
the ruling in the last case above cited, the misdirection of 
the court is not sufficient to authorize granting a second 
new trial, if it appears that the second verdict is in con- 
sonance with the facts and real law of the case, but on the 

“contrary, that in such case the court will be restrained 
from interfering with such verdict. So that it follows in 
the case before us that even if the court did misdirect the 
jury as contended for by counsel, yet notwithstanding such 
misdirection if the second verdict conformed to the facts 
and real law of the case, it was the duty of the court to 
enter up judgment on such verdict and refuse a second 
new trial. We are of the opinion that the verdict in this 
case is of that character, and in the language of Judge 
Scott in the case of Pratte v. The Judge, supra, “it is use. 
less to examine the instructions.” 

The suit of Mrs. Wright and her trustee, Gray, was 
for the recovery of the use by Dr. Bircher of certain fur- 
2. LanpLorv’suizn niture in a hotel in St. Louis from the 16th 


FOR RENT: chattel 


mortgage: con- day of December, 1876, to the 31st day of 
cting rights un- 

der them. May, 1877. The facts of the case are as fol- 
lows: In February, 1873, the Laclede-Bircher hotel was 
leased to the Malins, reserving alien for the rent upon 
the property which the lessees might subsequently place 
in the building. The lien was created by the following 
clause in the lease: “All furniture, fixtures and other im- 
provements to be bound for the rent, and for the perform- 
ance of the other covenants and conditions of this lease.” 
In August, 1873, the Malins placed a large amount of fur- 
niture in the building, of the value of $90,000, for the use 
of which this suit is brought. Afterwards the Malins bor- 
rowed from Nannie M. Wright, the plaintiff in this suit, 
two sums of money—one of $25,000, and the other of 
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$10,000—secured by deeds of trust upon this property, 
with M. L. Gray as trustee, at which time there was no 
rent in arrear due. On the 16th day of December, 1876, 
Bircher took possession of the building for non-payment 
of rent. The furniture was in the house and he took pos- 
session of that also; and from December, 1876, until the 
31st day of May, 1877, Bircher used the building and the 
furniture. There was at this time due Bircher, on account 
of the lease, the sum of about $14,905. 

In December, 1876, the notes given for the money loaned 
by Nannie M. Wright became due and were unpaid. She 
was about to bring a suit for this property through her 
trustee, with the view of enforcing her lien under the deeds 
of trust, when an agreed case was made up between the 
parties as to the matters in controversy between them, 
which case was finally appealed to this court, and an opin- 
ion given in the case of Wright v. Bircher, 72 Mo. 179. 
The question submitted to the court was as to whether 
Bircher, by virtue of the lease, had a lien upon the prop- 
erty to secure the payment of the rent, and this court held 
that Bircher had a lien upon the furniture for the full 
amount of the rents, which by the terms of the lease would 
accrue Within the term for which the house was let, not to 
secure the first installment merely, but to secure each in- 
stallment. The question as to the right of possession was 
disposed of by a stipulation: that if the court found that 
Bircher had a lien, then a judgment for possession also 
might be rendered. In the agreed statement on which 
said case was submitted to the court, the question of the 
right to the use of said property by Bircher was expressly 
excepted from the submission, and the right to hold him 
accountakle for such use was in express terms reserved. 

The property was sold on the 31st day of May, 1877, 
and was bought in by Bircher at something over $14,000, 
and something less than the amount of his claim for rent. 
There was also evidence tending to show that the usable 
value of this property for the time Bircher used it was 
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from $3,000 to $4,500. _ Upon this state of facts the jury 
found a verdict for plaintiff for $3,300 and interest, and 
was, we think, in conformity with the law applicable to 
the facts. 

Ever since the case of Robertson v. Campbell, 8 Mo. 365, 
615, was decided, it has been the settled law ot this State 
that when personal property is mortgaged or conveyed by 
deed of trust to secure the payment of a debt, the mort- 
gagee in such mortgage or trustee in such deed of trust 
becomes invested with the title or ownership of such prop- 
erty after breach of the condition therein contained. Lacey 
v. Giboney, 36 Mo. 320; Dean v. Davis, 12 Mo. 112; Pace 
v. Pierce, 49 Mo. 393; Bowens v. Benson, 57 Mo. 26. Hence 
it follows that on the 16th day of December, 1876, in con- 
sequence of the failure of Malin to pay the debts, (they 
having matured,) which the deed of trust was given to 
secure, the plaintiffs became the owners of the personal 
property therein described, and as such owner, notwith- 
standing the fact that Dr. Bircher had a prior equitable 
lien on the property and the possession of it, still if he 
used it in carrying on and conducting the hotel business, 
had the right to recover the value of such use. While, 
under the judgment of this court, Dr. Bircher had an equi- 
table lien prior to that created by the deed of trust, and 
the right to the possession of the property, by stipulation 
of the parties, he had no right to use said property, unless 
such use was necessary for its preservation, and make profit 
of its use, without accounting to the owners for such use, 
who in this case we have seen were the plaintiffs. 

The lien acquired by Dr. Bircher, by virtue of the res- 
ervation contained in the lease of his hotel to Malin, did 
not confer upon him the title to the property, wor put him 
on the footing of a mortgagee in a specific chattel mort- 
gage after condition broken. Burgess v. Kattleman, 41 Mo. 
480. His relation to the property was more in the nature 
of a pledgee than a mortgagee, and as such, while he might 
retain the possession of it, he could not use it for his own 
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profit, and such possession 1s no more inconsistent with 
the ownership of the property by plaintiff, than is the pos- 
session of a horse, held by a livery man for his keep, with 
the ownership of A who placed such horse in his hands to 
be kept. That the furniture had a usable value, and that 
it was used for hotel purposes by Dr. Bircher from Decem- 
ber 16th, 1876, to 31st May, 1877, clearly appears from the 
evidence, and it also appears that the evidence tends to 
show that the value of such use was at least equal to the 
amount named in the verdict of the jury. 

For the reasons herein given, we think relators are 
entitled to a judgment on the verdict, and that the second 
3. MANDAMUS. new trial was forbidden by the statute; and 
as it has been held in the cases of Boyce v. Smith, supra, 
and Pratte v. The Judge, supra, that mandamus is the proper 
remedy in such cases, it is hereby ordered that the alter- 
native writ be made peremptory. All concur, except 
Judge Henry. 


Henry, J., Dissentine.— With the doctrine announced 
by the majority of the court in the foregoing opinion, in 
relation to the right of the circuit court to set aside ver- 
dicts and grant new trials, I find no fault; but I dissent 
from that portion of the opinion which decides that the 
verdict of the jury was in accordance with the law and 
the facts of the case. It is conceded that Bircher’s hen 
had a priority over the mortgage held by relator. Under 
that lien he sold the property, and it did not sell for enough 
to pay his debt. Admitting that he was accountable for 
what the use of the property was worth, from the time he 
took possession to the date of the sale, I hold that he was 
entitled to deduct from that sum an amount equal to the 
balance due on his debt and was liable to Nannie M. Wright 
only for the balance. The circuit court erred in not so 
declaring the law. The verdict was against this view of 
the law, and the circuit court committed no error in setting 


it aside. 
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Fretp v. THe Curcago, Rock Istanp & Pactric Ratway 
Company, Appellant. 


1. Railroad: pircues: pteapine. A petition in an action against a 
railroad company for flooding the plaintiff ’s land stated that defend- 
ant ‘‘ failed to keep its road in such condition as to prevent injury 
to plaintiff; but negligently and carelessly failed to make and keep 
open proper ditches for the purpose of leading the water off of 
plaintiff's land.” There was no averment of any fact showing that 
defendant was under any legal obligation to maintain ditches. Held, 
that for want of such averment the petition was fatally defective. 


2. Pleading Breach of Duty. Where an action is grounded on a 
breach of duty, the facts out of which the duty arises must be 
pleaded. The plaintiff must state the facts which constitute his 
cause of action. He cannot state one and prove another; nor if he 

| fails to state any, can he supply the defects in his petition by evi- 
| \ dence at the trial. 


Appeal from Platte Circuit Court—Hon. Geo. W. Dunn, 
Judge. 


REVERSED. 
M. A. Low for appellant. 


When the plaintiff’s right is founded upon an obliga- 
tion of law, or an obligation on the part of the defendant 
to observe some particular duty, the declaration must state 
concisely the circumstances which give rise to the defend- 
ant’s particular duty or liability. Moak’s Van Santvoord’s 
Plead., (3 Ed.) 219; 1 Estee’s Plead., (1 Ed.) 204;° City of 
Buffalo v. Holloway, 7 N. Y. 493; Leas v. White, 15 Iowa 
187; Nickerson v. Bridgeport Hydraulic Co., 46 Conn. 24; s. 
c., 33 Am. Rep. 755. And the evidence should be confined 
to the facts. Waldhier v. R. R. Co., 71 Mo. 514; Luckie v. 
R. R. Co., 67 Mo. 245; Edens v. R. R. Co., 72 Mo. 212; 
Price v. R. R. Co., 72 Mo. 414; Bullene v. Smith, 73 Mo. 
151, 162; Harrison v. R. R. Co., 74 Mo. 369; Marquette, 
ete., R. R. Co. v. Marcott, 41 Mich. 488; C., B.g Q. RR. 








> 
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* Co. v. Lee, 68 Ill. 576; Manuel v. R. R. Co., 56 Iowa 655; 
Munkers v. R. R. Co., 60 Mo. 839. The railroad company 
had a right to obstruct the flow of surface water, and can- 
not be made liable in this action. Jmler v. Springfield, 55 
Mo. 119; McCormick v. R. R. Co., 57 Mo. 483; 70 Mo. 359; 
Munkers v. R. R. Co., 60 Mo. 3384; Laumir v. Francis, 23 
Mo. 181; Barkley v. Wilcor, 86 N. Y. 140; s.c., 40 Am. 
Rep. 519; Gibbs v. Williams, 25 Kas. 214; s. ¢., 37 Am. 


Rep. 241. 
J. E. § J. F. Merryman for respondent. 


Henry, J.—This is a suit to recover damages for the 
destruction of a growing crop of corn on plaintiff’s land, 
and, after relating plaintiff’s ownership of the land, and 
that defendant had for years past been using a strip of 
said land for a right of way and running its train of cars 
over it, the cause of action is thus stated: “That defend- 
ant failed to keep its road in such condition as to prevent 
injury to plaintiff; but negligently and carelessly failed to 
make, and keep open, proper ditches for the purpose of 
leading the water off of plaintiff’s land; and in conse- 
quence of the careless and negligent conduct of defendant, 
as aforesaid, the water was dammed up, and caused to 
flow back, and over the land of plaintiff, and destroy his 
growing crop, to his damage,” etc. The defendant objected 
to the introduction of any evidence because no cause of 
action was stated in the petition, but the court overruled 
his objection, and on the trial plaintiff obtained a judg- 
ment from which defendant appeals. In his motion in 
arrest, defendant also made the objection that no cause of 
action was stated in the petition. 

The complaint in the petition, and the only cause of 
action alleged, is “that defendant failed to keep its road 
L Rattroap: 1 such condition as to prevent injury to 
ditches: pleading. nlaintiff, but negligently failed to make, and 
keep open, proper ditches for the purpose of leading the 
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water off of plaintiff’s land.” VPlacing the most favorable 
construction upon the petition, which is to take it as alleg- 
ing “that defendant failed to keep its road in such condi- 
tion as to prevent injury to plaintiff’s land, by negligently 
and carelessly failing to make, and keep open, proper 
ditches to lead the water off of plaintiff’s land,” it does 
not state a cause of action. It is not alleged that the rail- 
road-bed was raised above the surface of plaintiff’s land 
through which it passed, and if on a level with that surface 
it could not have obstructed the flow of surface water. If, 
on the other hand, it made an embankment where it ran 
through his land, the statute only requires ditches suffi- 
cient to carry off the surface water, along the sides of the 
embankment; and we know of no statute or principle of 
the common or civil law, which, on the facts stated in this 
petition, requires the railroad company to open ditches tor 
the purpose of draining the land of an adjoining proprietor. 
There is no allegation that the company constructed its 
road so as to obstruct the flow of surface water and throw 
it back upon plaintiff’s land, and failed to make and keep 
open the ditches required by the statute, along the side of 
its road. 

No facts are alleged in the petition which show any 
legal obligation upon defendant to do what plaintiff com- 
2 puxaprwe Plains of its omission to do, and, when a suit 

BREACH OF DUTY. ig fora breach of duty, the facts out of which 
it arises must be pleaded. 

If the nature of the complaint can be conjectured from 
plaintiff’s petition, it is of an obstruction of the flow of 
surface water. It is an insufticient statement of a cause of 
action in that view. 

On the trial, plaintiff was permitted, over defendant’s 
objection, to prove the obstruction of a running stream, 
and yet no one would construe the petition as stating such 
a cause of action. The plaintiff must state the facts which 
constitute his cause of action. He cannot state one and 
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prove another, nor, if he states none, can he supply the 
defects in his petition by evidence at the trial. 

All concur in reversing the judgment and remanding 
the cause. 





TurNER Vv. Wiurams et al., Appellants. 


1. Title to Land: ervipence. Title to land cannot be established by 
the mere oral statements of witnesses. 

Obstruction of Roads: Evipence. In an action for the obstruc- 
tion of a private road defendants offered in evidence a notice served 
upon them by plaintiff in which the road was stated to be a public 
road. Held, that the notice ought to have been received, as show- 
ing that at the time it was given plaintiff esteemed the road a pub- 
lic and not a private road. 


bo 


Appeal from Audrain Circuit Court.— Hon. G. Porter, 
Judge. 


REVERSED. 
Ira Hall for appellants. 


Hall Cradock for respondent. 


Norton, J.—This is an action commenced before a jus- 
tice of the peace for the recovery of damages for an alleged 
obstruction of a private road-way claimed by plaintiff as 
being situated on the north part of the northwest quarter 
of the northeast quarter of section 13, township 50, range 
9, in Audrain county. The case being tried in the circuit 
court of Audrain county, where it had been taken by ap- 
peal, plaintiff had judgment, from which defendants have 
appealed, and assign for error the action of the court in 
giving and refusing instructions and in admitting and re- 
jecting evidence. 
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Plaintiff, to establish his claim to a private way over 
the land described in the statement of his cause of action, 
L tre to ranp: OHered in evidence a deed from Loohmiss 
orenenee. and Simpson, conveying to him certain land 
in section 18, township 50, range 9, and also conveying to 
him “a good and sufficient road or right of way over and 
across the land now owned by us, to the timber tract 
above conveyed.” This deed was executed on the 8th day 
of January, 1867, and it will be observed that the land 
over which the right of way is given to plaintiff is not 
specifically described and cannot be located, as it is claimed 
by plaintiff, otherwise than by showing that said Loohmiss 
and Simpson, at the time of said conveyance, owned the 
land on which the private way was located for the obstruc- 
tion of which plaintiff sues. 

We have failed to find any evidence in the record be- 
fore us, other than the statement of plaintiff, as to the 
ownership of said land by said Loohmiss and Simpson at 
the date of the said deed to plaintiff, and these statements 
were improperly received in evidence over the objection of 
defendant. It therefore follows that the instructions given 
by the court which predicated plaintiff’s right to recover 
by virtue of the conveyance to him of a private way over 
the lands owned by Simpson and Loohmiss at the time the 
conveyance was made were improperly given, for the rea- 
son that there was no evidence that Loohmiss and Simp- 
son owned the land in section 13, over which plaintiff 
claimed his right of way. 

The second instruction is also erroneous in this, that it 
authorized a recovery against defendants for obstructing 
a road or private way over the northwest quarter of south- 
east quarter of section 18, when they were only sued for 
obstructing plaintiff’s right of way over the northwest 
quarter of the northeast quarter, and not the northwest 
quarter of the southeast quarter of section 13 

Defendants offered in evidence a written notice served 
upon defendants by plaintiff, in which it was claimed by 
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2 onstruction or Plaintiff that the road in question was a pub- 
Roaps ; evidence. lic road. This evidence was rejected by the 
court, and we think improperly, for the reason that plaintiff, 
in addition to his claim for right of way set up in his deed, 
also claimed that he had acquired a right to a private way 
over the land in question by an open, notorious, adverse 
possession and use of the same under a claim of right. 
The notice was competent evidence to show that at the 
time it was given plaintiff esteemed the road to be a pub- 


lic and not a private road. 
Judgment reversed and cause remanded. All concur. 





Coz, Appellant, v. Griaas. 


Slander: PLEA IN MITIGATION. A pleain mitigation of damages 
in an action for slander, should not contain an averment of the truth 
of the alleged slanderous words. 
; JUSTIFICATION : EVIDENCE. Where a defendant in an action 
for slander pleads in justification, it is not error to exclude evidence 
that since the commencement of the suit he has repeated the alleged 
slanderous words. 
: PRACTICE. It isno error to permit the defendant to read 
the plaintiff ’s petition to the jury. 
: STATUTE OF FRAUDS: PAROL EVIDENCE. In an action for slan- 
der the petition charged that defendant said of plaintiff, “‘ You stole 
my rock.” Defendant pleaded in mitigation of damages that plaintiff 
had let a quarry to one M. who had quarried the rock and set it 
apart for defendant and had been paid for it by defendant, and that 
plaintiff, though he knew this, had taken the rock and convertcd 
it to his own use. At the trial parol evidence was admitted of the 
letting of the quarry to M. Held, no error. 
5. Instructions. The court censures the multiplication of instruc- 
tions as tending to embarrass and confuse the jury. 
6. Slander. To sustain an action for slander it is necessary to prove 
the exact language alleged to have been used by defendant, or 
enough of the exact language to constitute the charge. It is not 
sufficient to prove different words of similar import or equivalent 


in meaning. 


_— 
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Appeal from Knox Circuit Court.—Hon. Joun C. ANDERSON, 
Judge. 


AFFIRMED. 
W. W. Cover for appellant. 


Blair § Marchand for respondent. 


Henry, J.—This is an action for slander. The peti- 
tion contains three counts. The first charges that defend- 
ant spoke of and concerning the plaintiff the following: 
“ You stole that money.” “ He stole that money, and you 
know it, I know it, and we all know it.” 

The second count charges that the language employed 
was: ‘“ You are a damned thieving scoundrel, you damned 
thief.” : 

The third charges that defendant said of plaintiff the 
following: “ Damn you, you stole my rock, and you know 
it.” “ You stole the rock, and you know it.” 

The answer to the first count is a general denial. As 
to the second and third counts, defendant justified, and 
also pleaded, by way of mitigation of damages, that in the 
spring of 1875, at Knox county, plaintiff leased to one 
Miller a rock quarry on plaintiff’s land for two years; 
that in November, 1875, defendant contracted with Miller 
for sixteen perches of rock to be taken from said quarry, 
and that in December, 1875, Miller took out of said quarry 
sixteen perches of rock and set them apart for defendant 
who paid Miller for them, and Miller notified plaintiff of 
the fact ; that afterwards plaintiff hauled away said rocks 
without the consent or knowledge of defendant, and con- 
verted them to his own use; and that on the foregoing 
facts he spoke of plaintiff the words mentioned in plaint- 
iff’s second and third counts, believing at the time that 
plaintiff had stolen his rocks. The reply is a general de- 
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nial. From a judgment in favor of defendant plaintiff has 
appealed. 

It is contended that the matter pleaded in mitigation 
is insufficient, because it is not alleged that plaintiff wrong- 
| stanper: plea fully or feloniously took the rock, or that he 
in mitigation. took it with the intent to convert it to his 
own use, or without defendant’s consent. The force of 
this objection is not perceived. Defendant had already 
justified by alleging that plaintiff did unlawfully steal, take 
and carry away the rocks, and Starkie on Slander, page 
477, cited by appellant’s counsel in support of the proposi- 
tion that in a plea of justification the same particularity is 
required as in an indictment for larceny, says: ‘“ Where 
the original charge is in itself specific, the defendant need 
not further particularize it in his plea. In an action on 
the case for calling plaintiff a thief and saying that he 
stole two sheep of J. 8., the defendant pleaded that the 
plaintiff stole the same sheep, by reason of which, etc.; the 
plea was held good.” If in the matter pleaded in mitiga- 
tion, defendant were required to repeat the slander com- 
plained of, it would be an absurd blending of mitigation 
and aggravation. The matter alleged in mitigation con- 
tains the ground on which defendant made the charge, and 
if it went to the full extent of alleging the plaintiff’s guilt, 
it would be a plea of justification, with the particulars. It 
would defeat the very object of such pleading, authorized 
by the statute, to require the defendant to reiterate the 
slander. Afteberry v. Powell, 29 Mo. 429, and other cases 
cited by appellant’s counsel, have no application to this 
case. 

He also complains of the rejection of testimony offered 
by him to prove that after the commencement of the suit 
Pa : justifice. Cefendant repeated the slander alleged in the 

tion: evidence. first count. By his plea of justification de- 
fendant in the most formal, deliberate and solemn manner, 
admitted the speaking of the words, and justified. This 
was a continuous declaration from the filing of the plea 
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to the close of the case, in the most solemn and public 
manner, that plaintiff had stolen defendant’s rocks, and 
how it would have helped plaintiff’s case to prove an oral 
repetition of the same, within the same period of time, we 
are at a loss to conjecture. 

He also objects that defendant’s attorney was permitted 
to read to the jury plaintiff’s petition. This is a most re- 
3. ——: practice. markable complaint, and we doubt if any 
court was ever before called upon to decide such a ques- 
tion. It was the plaintiff’s own petition in the cause on 
trial. His own statement of the grievancies which defend- 
ant was summoned toanswer. There was no error in per- 
mitting defendant to read it to the jury. As well might 
the State object to defendant’s reading to the jury the in- 
dictment upon which he was arraigned. 

The contract between Miller and plaintiff, under which 
Miller held the quarry, was verbal, and it is contended that 
4. :statute evidence thereof was therefore inadmissible. 
of frauds: parol = - 
evidence. The statute of frauds has no application to 
such a case as this. It furnishes no foundation for the 
position, that one who, under a verbal lease, cnters upon 
land and raises a crop which he harvests, is not entitled, 
against the lessor and all the world, to the harvested crop. 
He may not prove the contract either to get or to retain 
possession of the leased premises, but he may do so in 
order to retain the fruits of his labor and industry; other- 
wise the statute might be appropriately denominated a 
statute to encourage and protect fraud. Defendant pur- 
chased of Miller and paid for the rock, and they were his 
to allintents and purposes. The jury heard the evidence, 
and passed upon the question of plaintiff’s guilt, as 
charged by defendant, and we are not at liberty, where 
there is evidence to warrant their finding to set aside their 
verdict. 

Plaintiff asked thirty-two instructions, seventeen of 
which were given, and complains that fifteen were refused. 
5. ssstavcrions. We shall not embody them in this opinion 
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but dispose of them by saying, that the seventeen given, 
not only once but over and over again, declared all the law 
applicable to the plaintiff’s case, and when an attorney in 
such a case will ask thirty-two instructions, the court would 
be justified in refusing them all and preparing and declaring 
the law in such a number of instructions as would not em- 
barrass and confuse the jury. Defendant asked nine which 
were given. 

The third was in substance, that it devolved upon 
plaintiff to prove by a preponderance of evidence, that 
6. SLANDER. defendant used the exact language charged 
in the first count, or enough of the exact words to consti- 
tute the charge therein, and it is not sufficient to prove 
different words of similar import or words equivalent in 
meaning to said words. Taking this instruction as an 
entirety, it is in exact accordance, in the doctrine it declares, 
with Berry v. Dryden, 7 Mo. 824, and Birch v. Benton, 26 
Mo. 154. 

Plaintiff had the full benefit of the doctrine of reason- 
able doubt, by an instruction given at his instance and in 
one given for defeudant which fully recognized it, and 
while defendant’s fourth instruction does not enunciate 
that doctrine, there is nothing in it which conflicts with 
the instruction for plaintiff which does declare it explicitly. 

Having discovered no error in the record which would 
warrant a reversal of the judgment, it is affirmed. All 
concur. 
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Musick, Appellant, v. Dopson. 


1. Married Woman’s Promise to pay Attorney’s fee for Di- 
vorce. A promise by a married woman to pay an attorney a fee 
for obtaining for her a divorce from her husband, is not binding on 
her, and, therefore, not on a subsequent husband; neither is her 
affirmation of such promise after the divorce has been obtained. 

2. Married Woman’s Promise: ArFfiRMATION WHEN DiscoverT. The 
moral obligation resting upon a woman to make good her promise 
given during coverture, is not a sufficient consideration to uphold 
an affirmation of the promise made after she becomes discovert. 

: ABANDONMENT. The abandonment of a married woman by 

her husband for a period of time sufficient to entitle her to a divorce, 

does not remoye her disability to contract, unless he has gone beyond 
the limits of the State. 





Appeal from Adair Circuit Court.—Hon. ANDREW ELLIson, 
Judge. 


AFFIRMED. 


Millan §& Musick for appellant. 
H. D. Risdon for respondent. 


SuEerwoop, J.—Action before a justice of the peace, 
based on the following statement : 

“ Plaintiff states that he is an attorney at law, duly 
licensed according to law ; that heretofore, to-wit: on the 
— day of , 1877, one Louisa Allen employed plaintiff 
to bring and prosecute an action for divorce from her then 
husband, James Allen; that the cause of said divorce was 
that she had been deserted by her husband for more than 
three years before the bringing the suit for divorce or con- 
tracting with plaintiff to bring said suit for divorce, and 
that plaintiff did bring said suit, and did successfully pros- 
ecute the same, and she was divorced from her said husband ; 
that plaintiff’s services therein were reasonably worth $20, 
which amount she agreed to pay plaintiff, before and after 
the divorce was granted, but which is due and unpaid; 
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that, afterwards, on the — day of ——, 1878, defendant 
Thomas Dodson, was duly and legally married to Louisa 
Allen, and is now her husband. Wherefore plaintiff prays 
judgment against said Thomas Dodson for said sum of $20 
and costs.” 

A married woman is wholly incapable of making any 
contract whatsoever, which will bind her personally, or 
l. warren wow. Create against her a personal debt or obliga- 
Oey ese, tion. Bauer v. Bauer, 40 Mo. 61; Higgins v. 
REE FOR Divorce. Peltzer, 49 Mo. 152.. And it has been ex- 
pressly decided, that a married woman’s promise to pay an 
attorney his fee for obtaining a divorce for her, would not 
be binding upon her. Whipple v. Giles, 55 N. H. 139; s. 
c., 2 Cent. L. Jour. 484. This being the case, the engage- 
ment made with the plaintiff by Mrs. Dodson, now wife of 
defendant, then wife of James Allen, to pay plaintiff, as 
an attorney, a certain sum for obtaining a divorce for her 
from Allen, cannot be regarded as a debt of the wife of 
Allen, and if not a personal debt of hers, then according to 
plaintiff’s own position, the defendant could not be held 
legally liable for anything less than the debt of his wife, 
contracted anterior to his marriage with her. And if Mrs. 
Allen could not, during the existence of marital relations 
with her then husband, bind herself personally, then as a 
matter of course there could not be any consideration for 
the promise made by Mrs. Allen, after the divorce was 
obtained, to pay for such services, so the subsequent prom- 
ise would be a mere nudum pactum and of no binding, ob- 
ligatory or debt-creating force. 

The case of Wilson v. Burr, 25 Wend. 386, gives sup- 
port to plaintiff’s position that a moral obligation on the 
2. warren wom- Part of a femme covert, is sufficient to uphold 
An's Promise: af her promise, made after the removal of her 
— disability. That case is based on Lee v. Mug- 
geridge, 5 Taunt. 36, which Mr. Parsons says, “is not law.” 
1 Parsons Cont., 435. It was subsequently abridged and 
modified in Littlefield v. Shee, 2 B. & Ad. 811, and denied 
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in Eastwood v. Kenyon, 11 Ad. & El. 488, Denman, C. J. It 
is said by Mr. Story that where contracts are “merely 
voidable, and not void in their inception, they may be re- 
vived by a subsequent promise, provided they were orig- 
inally founded upon an express or implied request by the 
party benefited. But where the promise is void ab initio, 
it is not capable of ratification. Thus, where a married 
woman gave a promissory note, and after her husband’s 
death, promised, in consideration of the forbearance of the 
payee, to pay it, it was held that the note was absolutely 
‘void, and that forbearance where there was no cause of 
action originally, is not a sufficient consideration to raise 
apromise. * * So also, where certain goods were 
supplied to a femme covert, living apart from her husband, 
and for which she, after his death, promised to pay, it was 
held that the subsequent promise was void, because the 
goods being supplied to her during the life of her husband, 
the price constituted a debt due from him and not from 
her.” 1 Story Const., § 593, and cases cited. Mr. Baron 
Parke said “A mere moral consideration is nothing.” 
Jennings v. Brown, 9 M. & W. 501. Chancellor Kent says 
that the weight of authority is opposed to the view that 
a mere moral obligation is of itself, a sufficient consider- 
ation for a promise except in those cases in which a prior 
legal obligation or consideration had once existed. 2 
Kent, 465. 

The doctrine of the case of Wilson v. Burr, supra, was 
departed from in the subsequent cases of Watkins v. Hal- 
stead, 2 Sandf. 511; Smith v. Allen, 1 Lansing 101, and Geer 
v. Archer, 2 Barb. 424, where that doctrine is repudiated. 
And before that case was adjudicated a different view of 
the law had been taken in Eile v. Judson, 24 Wend. 97, 
and Smith v. Ware, 13 Johns. 257, which cases were not 
noticed in that on which plaintiff relies. The views we 
have expressed touching the. point in hand are also sup- 
ported by Mills v. Wyman, 3 Pick. 207, where the subject 
of the insufficiency of a mere moral obligation as the 
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basis for a subsequent promise, is very clearly and elabo- 
rately discussed, and also by numerous other cases cited in 
the text-books from which we have quoted. 

In Greenabaum v. Elliott, 60 Mo. 25, Wagner, J., deliv- 
ering the opinion of the court said: “A moral obligation by 
itself is not a good consideration for a promise. Toimpart 
to it any binding character, there must be some antecedent 
legal liability to which it can attach. Parsons says the 
rule may now be settled as follows: ‘A moral obligation 
to pay money or to perform a duty, is a good consideration 
for a promise to do so, where there was originally an obli- 
gation to pay the money or to do the duty, which was 
enforceable at law before the interference of some rule of 
law. Thus, a promise to pay a debt contracted during in- 
fancy, or barred by the statute of limitations or bank- 
ruptcy, is good, without other consideration than the previ- 
ous legal obligation. But the morality of the promise, how- 
ever certain or however urgent the duty, does not of itself 
suffice for a consideration. In fact, the rule amounts at 
present to little more than a permission to a party to waive 
certain positive rules of law which would protect him from 
a plaintiff claiming a just and legal debt.’ 1 Parsons 
Cont., 484. And the same learned author also remarks: 
‘Perhaps an illustration of the rule, that a moral obliga- 
tion does not form a, valid consideration for a promise, 
unless the moral duty was once a legal one, may be found 
in the case of a widow, who promises to pay for money 
expended at her request or lent to her during her marriage. 
It has been held in England in a case examined in a former 
note,'that this promise was binding and there are many 
dicta to that effect in this country; but the current of re- 
cent decisions in England is in favor of the view that the 
promise of a married woman has not, when given, any 
legal force, and, therefore, is not voidable, but void, and 
cannot be ratified by a subsequent promise after the cov- 
erture has ceased, nor be regarded as a sufficient consider- 
ation for a new promise.” Ib., 485. And this court has 
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announced a similar rule in Kennerly v. Martin, 8 Mo. 698, 
where it was held that the subsequent promise of a widow 
to pay a physician for professional services rendered her 
during her coverture, was not founded upon a valuable con- 
sideration. 

The case at bar is not distinguishable in principle from 
the last case or others cited in support of our views. The 
case of Gwinn v. Simes, 61 Mo. 335, in its result, is in accord 
with this one; for there the reception of the money on 
Sunday, constituted a precedent good consideration, which 
might have been enforced at law through the medium of 
an implied promise, had it not been suspended by some 
positive rule of law, and, therefore, the express promise, 
o-wit: the mortgage, revived the precedent good consid- 
eration. 3 Bos. & Pul. 249; Geer v. Archer, supra. It 
has been ruled that a wife could, by such an agreement as 
that on which plaintiff has declared, bind her then hus- 
band, for an attorney’s fee for services rendered her in a 
proceeding for a divorce, instituted by her husband against 
her. Porter v. Briggs, 38 Iowa 166, and cases cited; s. ¢.,2 
Cent. L. Jour. 681. But no case has gone to the extent of 
holding that any subsequent husband would be bound in 
consequence of such an agreement, made by one who at 
the time of making it was the wife of another. 

At the common law, if the husband had abjured tne 
realm, or was an alien residing continuously abroad, these 
. -abandon. Circumstances invested the wife with the 
ment. protection and powers incident to a femme 
sole. Gallagher v. Delargy,57 Mo. 29, and cases cited. And 
the same rule has been extended and applied when the 
husband resided without the state of the wife’s residence, 
he having deserted her. Abbot v. Bayley, 6 Pick. 89; Greg- 
ory v. Pierce, 4 Met. 478. And the point has been ruled in 
the same way by this court, when the wife resided in this 
State, separated from her husband, who resided without 
the State. Rose v. Bates, 12 Mo. 30. But the three cases 
just cited were put upon the express ground of the con- 
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tinued and intentional absence of the husband from the 
State, the line of jurisdiction being in a political point, an 
impassable barrier, and the husband being in consequence 
thereof, as much beyond the process and jurisdiction of the 
courts of the wife’s residence, as if he had abjured the realm 
or were an alien residing abroad. This distinction is made 
plainly to appear in Abbot v. Bayley, supra, where the hus- 
band, resident in New Hampshire, by cruelty drove his 
wife from home, who thereupon, came to Massachusetts, 
resided there for many years, acting asa femme sole, and 
had received the note in question, as the proceeds of her 
own labor. These facts being set forth in plaintiff’s reply 
to defendant’s plea in abatement that plaintiff was under 
the coverture of Peter Abbot, who resided in New Hamp- 
shire, the defendant rejoined that the husband was a citi- 
zen of the United States, residing therein, and had not at 
any time renounced or abjured his allegiance thereto, etc., 
etc. A demurrer was interposed to this rejoinder, and 
Parker, C. J., discussing this point said: “The question 
is, whether the replication is an answer to the plea in abate- 
ment of coverture of the plaintiff. If these parties to the 
marriage lived within this commonwealth, it is certain 
that the facts stated in the replication would not avoid the 
plea of coverture, for by the plaintiff’s expulsion from the 
house of her husband, she would have carried with hera 
credit against him to the extent of her necessary support, 
and furthermore, might have obtained a divorce a mensa et 
tharo, and a reasonable alimony out of his estate.” And 
the rejoinder was adjudged bad. 

No such case is presented by this record. Nor does 
the case of Gallagher v. Delargy, supra, cited for plaintiff, 
resemble the one before us; for there the husband had 
never resided in this State, where the wife had resided for 
many years, transacting business as a femme sole. True, it 
is alleged that Allen deserted his wife, but this he might have 
done and still have resided in this State. The disposition 
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made by the circuit court of defendant’s motion to dismiss 
the cause was, therefore, correct, and judgment aflirmed. 
All concur. 





Tue State v. UNDERWOOD, Appellant. 


Motion Filed in Term: TIME: CONSTRUCTION OF STATUTE. Sec- 
tion 3558, Revised Statutes, which provides that “‘motions in a cause 
filed in term shall be filed at least one day before they may be ar- 
gued or determined,” is for the protection of the adverse party to a 
motion, and when he does not claim the benefit of it, the party 
filing it cannot. 

Continuance: REQUISITES OF AFFIDAVIT. On an application for the 
continuance of the trial of an indictment for murder on the ground 
of the absence of witnesses, the affidavit failed to give the names of 
some of the witnesses, and failed to show the residence of those it 
did name, or state that they were unknown or that the facts which 
they were expected to prove were true. Held, that the application 
was properly refused. 

Conduct of Trial: rNDISCREET REMARKS OF JUDGE. An indiscreet 
remark made by the judge during the trial but immediately with - 
drawn, Held, not sufficient to justify interference with a judgment 
which the evidence supported, where it did not clearly appear that 
the prisoner was prejudiced. 

Officer in Charge of Jury: oatn. The officer in charge of a 
jury is not required to take the oath prescribed by section 1910, Re- 
vised Statutes, until the arguments of counsel are closed. 
Character of Prisoner: WriGHT oF EVIDENCE. On a trial for 
murder, the defendant asked an instruction that in a doubtful case 
where the accused had established a good character the law pre- 
sumed that he would not commit the offense charged. This was 
refused, and the jury told that they might take his character into 
consideration with all the other facts in determining his guilt or in- 
nocence. Held, correct. 

Continuance: “ postrponeMENT.”” To style an application for a 
continuance, an application for a postponement, does not change the 
legal requisites of the affidavit required to support it. 


Affidavits Filed on Appeal. In the Supreme Court certain afli- 
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davits in relation to a rule of the trial court as to putting cases at 
the foot of the docket, were filed with the briefs of counsel. Held, 
that they could not be considered. 


Appeal from Mississippi Circuit Court—Hon. J. D. Foster, 
Judge. 


AFFIRMED. 


J. B. Dennis for appellant. 
D. H. McIntyre, Attorney General, for the State. 


Norroy, J.—Wher this case was originally submitted 
to this court for decision the following opinion was ren- 
dered, viz: 

The defendant was indicted in the circuit court of 
Mississippi county at its August term, 1881, for murder in 
the first degree in killing one Belle Lucas. After being 
duly arraigned he was put upon his trial at the August 
term, 1882, of said court, and found guilty of murder in 
the first degree. From this judgment of conviction he 
has appealed, and his counsel have assigned various grounds 
of error which will be considered in the order they have 
been made. 

It appears from the record that on Saturday preced- 
ing the commencement of the August term, 1882, defend- 
L. motion rep x 20t was furnished with a copy of the indict- 
TERM « TIME: con- ment and that on Monday following, it being 
_ the first day of said term, the defendant was 
arraigned and given till the next day to plead. On the next 
day he filed his motion to quash the indictment, alleging 
as grounds therefor that the indictment did not allege that 
the instrument used in inflicting the mortal wounds upon 
deceased was a deadly weapon, and that it did not distinctly 
set forth the time and place of death. This motion was 
taken up and disposed of against the objection of defend- 
ant on the same day it was filed. 

It is contended that the court erred in determining 
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the motion on the same day it was filed, inasmuch as sec- 
tion 3558, Revised Statutes, provides that “motions in a 
cause filed in term shall be filed at least one day before 
they may be argued or determined.” It is, we think, evi- 
dent that the section above quoted was intended to give 
the adverse party to the motion time to consider it so that 
he should not be taken by surprise, and this has been so 
held in the case of Cashman v. Anderson, 26 Mo. 67. When 
such adverse party does not claim the benefits of said stat- 
_ ute, but consents to the hearing and disposition of a motion 

on the same day it is filed, we cannot see upon what prin- 
ciple the party filing it can complain and assign the action 
of the court in considering it as error, especially so, when 
as it is in this case manifest, that the court made the right 
ruling in the disposition of it. 

The grounds assigned in the motion to quash were not 
well taken, as the first count of the indictment expressly 
alleges that the gun used was a deadly weapon, and the 
time and place of the death of deceased in that, as well as 
the other two counts, are clearly and distinctly stated and 
the venue properly laid in all of them. 

On Wednesday, the third day of the term, defendant 
filed an application for a continuance or postponement of 
2. CONTINU ANCE: the cause till October, it having been previ- 
davis. ously announced that an adjourned term of 
court would be held at that time. This application was 
overruled, and we think properly, because it did not com- 
ply with the requirement of section 1824, Revised Statutes, 
which among other things necessary to be contained in a 
motion for continuance, provides, that “if it is for an 
absent witness, the affidavit must give his name and show 
where he resides, or may be, and the probability of secur- 
ing his testimony and within what time, and what facts he 
believes the witness will prove, and that he believes them 
to be true, and that he is unable to prove such facts by 
any other witness whose testimony can be as readily pro- 
cured.” *  * The affidavit, although it discloses 
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on its face that defendant knew the names of the witnesses 
living in Mississippi county, who were absent, fails to give 
the names of any of them. It does give the name of one 
Lucas and states that he was a non-resident, but does not 
state where he resided or might be found, nor does it state 
that he did not know his place of residence, but on the 
contrary that since he had been informed of his place of 
residence he had not time to take his deposition; nor is it 
stated anywhere in the affidavit that he believed the facts 
to be true that he expected to prove by these witnesses. 

Although the affidavit was insufficient because of its 
non-compliance with the above statute, the prosecuting 
attorney gave the defendant the benefit of his admission 
that the witnesses if present would swear to the facts stated 
and that defendant had borne a good character from his 
boyhood up to the present trouble. 

It also appears that defendant was introduced asa 
witness, and, after stating that he saw deceased that morn- 
3.conpvucrt oF ing about seven o’clock with Charles Barnes, 

TRIAL: indiscreet a 

remark of judge. and asked her to get down, saying he wanted 
to talk with her, he was proceeding to detail a conversa- 
tion of the most disgusting character, when the judge of 
the court said, “ Stop, witness, I don’t intend to have any 
more such stuff;” whereupon some discussion arose be- 
tween counsel, and the witness was allowed to proceed, and, 
again repeating the same vulgar language, the judge said, 
‘Stop, witness, I don’t intend to have the jury listen to 
any more such manufactured stuff;” and thereupon coun- 
sel for defendant said he hoped his honor would not com- 
ment on the evidence before the jury, and the court at 
once disclaimed any intention to reflect either upon 
witness or counsel, and stated that the witness might pro- 
ceed, and he would instruct the jury as to his evidence. 
Counsel for defendant then declined to further examine 
witness and asked permission of the court to withdraw 
him from the witness stand, which was granted, and the 
witness withdrawn. With the distinct disclaimer made 
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by the judge when his attention was called to the remarks 
made under circumstances calculated to excite them, and 
the further statement that the witness could proceed and 
he would instruct the jury as to his evidence, we are un- 
willing to say that an indiscreet remark made by a judge 
in the excitement of a trial, which is immediately with- 
drawn, would be sufficient to justify an interference with 
a judgment which the evidence supports and when it does 
not clearly appear that the defendant was prejudiced 
thereby. 

During the progress of the trial and before the case 
was finally submitted to the jury, the defendant moved the 
4.orricer tn court to discharge the jury because the dep- 
CHARGE OF JURY: . . 
oath. uty sheriff having them in charge (who had 
taken the customary oath for summoning jurors at the 
opening of the court) was not also sworn as provided in 
section 1910, Revised Statutes. This request the court re- 
fused and also refused to have the deputy sworn till the 
argument of the cause had closed. It is insisted that this 
action was erroneous. 

The said section provides “that when the argument is 
concluded the jury may eithe~ decide in court or retire for 
consideration. They may retire under the charge of an 
officer who, in case of a felony, shall be sworn to keep 
them together in some private or convenient room or place, 
and not permit any person to speak or communicate with 
them, nor do so himself, unless by order of court, or to 
ask them whether they have agreed upon their verdict ; 
and when they have agreed, he shall return them into 
court, or when ordered by the court. The officer shall not 
communicate to any person the state of their delibera- 
tions.” After the argument was closed, and before the 

jury retired, the officer having them in charge was sworn 
in strict compliance with the requirements of said section. 

The instructions given on behalf of the State were also 
excepted to. It is unnecessary to say more of the excep- 

tions taken, than that the instructions were similar to those 
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given in the case of the State v. Talbott, 73 Mo. 347, which 
were approved. 

The defendant also excepted to the refusal of an in- 
struction asked on his behalf, to the effect that in a doubt- 
5. cuaracter oF ful case, when the party charged had estab- 
PRISONER : weight 
of evidence. lished a good character, the law presumed 
that he would not commit the offense charged. This in- 
struction was properly refused, and the question of char- 
acter was fairly submitted to the jury in an instruction 
given by the court of its own motion telling the jury that 
it was admitted that defendant was of good character from 
his boyhood up to the date of the alleged homicide, and 
they might take that fact into consideration, with all the 
other facts, in determining the question of defendant’s 
guilt or innocence. 

Seventeen other instructions were asked by defendant’s 
counsel which put the law applicable to the case in the 
most favorable light possible for defendant, all of which 
were given. 

The evidence shows that deceased on the morning of 
the homicide, went to the house of defendant and said to 
one Barnes that she had been requested by one Thompson, 
who was very sick and lived about one mile from defend- 
ant, to ask him, Barnes, to go over and see Thompson; 
that Barnes and defendant were at breakfast, that defend- 
ant got up, put on his boots, took his double-barreled shot- 
gun and shot-pouch, and walked away in the direction 
of Thompson’s; that Barnes got his horse and started for 
Thompson’s with deceased riding behind; that they over- 
took defendant, who asked deceased to get down, saying 
that he wanted to talk with her on business; that deceased 
got off the horse and Barnes rode on, and deceased and 
defendant started on a path diverging from the road trav- 
eled by Barnes; that Barnes had gone about a half mile, 
riding briskly as he states, when he heard a gun fire and 
saw the smoke where the body of deceased was soon after 
found, with a gun-shot wound and her skull broken, a few 
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feet from the path and about three hundred yards from 
where they left Barnes. A double-barreled shot-gun de- 
tached from the breach with one barrel recently discharged 
was found lying near the body of deceased, which was 
identified as the gun of defendant. Defendant was seen 
soon afterwards with his shot-pouch on but without his 
gun. After the homicide defendant left the neighborhoad. 

After a careful examination of the whole record we 
find no error authorizing an interference with the judg- 
ment, and it is hereby affirmed with the concurrence of all 
‘the judges. 

After the above opinion was delivered a motion for 
rehearing was filed and granted for the reason alleged in 
couse once: rab the motion that the opinion was in conflict 
rehearing. with the case of State v. Hickman, 75 Mo. 
416, and to which the attention of the court had been 
called, but was overlooked. This point was urged by coun- 
sel with commendable zeal in the brief tiled on a re-argu- 
ment of the case, but we fail to perceive that the doctrine 
of the Hickman case was in any manner assailed in the 
opinion delivered, but on the contrary we think it is in 
strict harmony with it. In the case of the State v. Hick- 
man, the affidavit for continuance was treated by the court 
as being in all respects sufficient to authorize a continuance, 
and the action of the trial court upon the admission by 
the State that the absent witnesses would swear if present 
to the statements made in the affidavit, in overruling the 
application, was held to be erroneous on the ground that 
the subpeena for the witnesses named in the application 
had not been returned, so that an attachment could not 
issue for them, to which it was held defendant on 
their return would have been entitled, before being com- 
pelled to go to trial. In discussing the subject Judge 
Hoven, who delivered the opinion, observed: “that we 
have given the section its true scope is quite manifest when 
we consider that it was obviously intended to prevent a 
continuance of the cause, which, but for this section, it 
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would be the duty of the court to grant. If the defendant 
failed to show, in his application for a continuance, a rea- 
sonable and proper degree of diligence, by the use of the 
process of the court, and otherwise to procure the attend- 
ance of his witnesses, he would be compelled to go to trial 
notwithstanding the absence of his witnesses, and without 
any admission on the part of the State as to what they 
would swear toif present. It is only when a good ground 
for a continuance is shown that the admission provided for 
in this section can be made and the trial proceed without 
the consent of defendant.” 

In the case we have in hand the application for con- 
tinuance does not comply with the statute, and we are all 
agreed that it is insufficient to have made it the duty of 
the court to grant it; and in such case, in the language of 
the court in the Hickman case, the “ defendant would be 
compelled to go to trial notwithstanding the absence of 
his witnesses and without admission on the part of the 
State as to what they would swear to if present.” Not- 
withstanding the insufficiency of defendant’s application 
for a continuance, and notwithstanding the State, accord- 
ing to the above ruling, could have forced him to trial with- 
out admitting anything stated in the application, the State 
not only admitted that the absent witnesses, for whom sub- 
penas had been issued, would swear if present that de- 
fendant was of good character, but admitted it as a fact, 
that defendant had borne a good character from his boy- 
hood up to the time that he was charged with the crime 
for which he was indicted. So that defendant had the 
benefit of this admission to which, under the Hickman 
case, he was not entitled. 

It was further held in the Hickman case that “process 
for defendant’s witnesses having been seasonably issued, 
we think the court erred in compelling him to go to trial 
before the same was returned, there being nothing in the 
application for a continuance, or in the record before us, 
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indicating that the subpeenas had not issued in good faith 
or that the same could not be served.” 

In the case in hand the evidence of the want of good 
faith appears both in the application and in the record be- 
fore us. The witnesses for whom the unreturned subpcenas 
were issued resided in Mississippi county when the trial was 
had, and they were wanted to prove defendant's good 
character, yet the name of no one of them was given, 
(which is expressly required by the statute,) whereby the 
State was deprived of the power to have them called to 
ascertain whether or not they or any of them were in at- 
tendance. Every witness for whom the subpeenas had been 
issued may at the time of the application have been either 
in the court room or within the call of the sheriff, and by 
his failure to give their names in the affidavit, he put it 
out of the power of the court to ascertain the fact. That 
some of the witnesses wanted were present, and a sufficient 
number to establish the fact for which they were wanted, 
may be presumed from the fact disclosed by the record, 
that on the trial two of the oldest citizens of the county, 
one of whom had lived there fifty-four years, and the other 
thirty-five years, were introduced by defendant and testi- 
fied that he had always borne a good character for peace 
and integrity. The other witness whose absence was also 
a ground for continuance was wanted for the purpose, as 
stated in the affidavit, to prove an alibi. The record before 
us shows that defendant admitted by his sworn statement 
that he was with the deceased on the morning and about 
the time the evidence shows her to have been killed. 

The application and affidavit of defendant has been 
variously named by counsel as a motion to put at foot of 
6. conmmuance: 20cket, as an application to postpone, and to 
“postponement.” continue the cause. The application charac- 
terizes itself. Section 1841, Revised Statutes, provides that 
“all indictments shall be tried at the term at which the 
indictment is found, if the defendant is in custody or ap- 
pears at such term, or at the first term at which defendant 
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appears, unless the case is continued for cause.” So that 
under this section, when defendant’s case was called it was 
the duty of the court to try it unless continued for cause, 
and when such continuance is applied for, section 1884 
specifies how the application shall be made and what it 
shall contain as a cause for the continuance, and to entitle 
the party to such continuance he must comply with its re- 
quirements. The fact that the application is styled an ap- 
plication for postponement, makes it none the less an 
application for continuance, since these terms may be used 
interchangeably as meaning the same thing, and they are 
so defined by the following authorities: 1 Bur. Law Dic., 
366; 1 Abbot Law Dic., 277. 

The affidavit and counter-affidavit, in relation to rule 
of court in putting cases at foot of docket, filed with briefs 
7 arripavirs Of counsel, not being a part of the record 
FILED ON APPEAL. cannot be considered by us. 

Judgment affirmed in which all concur, except Hovey 
and Henry, JJ., who dissent. 





Luckie v. Tue Cutcaco & Auton Rat~troap Company, Ap- 
spellant. 

Railroads: FENCES AT CROSSINGS: HIGHWAY DE FACTO. The statutory 

rule that railroads are not required to fence their roads at public 


crossings, extends to highways de facto as well as highways de jure. 


Appeal from <Audrain Circuit Court. — Hox. G. Porter, 
Judge. 


REVERSED. 
Macfarlane & Trimble for appellant. 


Kennon & Gordon for respondent. 
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Norton, J.—This action was commenced in the cir- 
cuit court of Audrain county to recover damages for the 
alleged killing of three steers belonging to plaintiff, by 
defendant’s engine at a place on its road which was not 
fenced as required by law, and in consequence of which, 
it is alleged, said steers came upon defendant’s road and 
were killed. There are three counts in the petition, the 
first of which sets forth the cause of action above stated, 
and upon the trial of the case plaintiff obtained judg- 
ment on said first count, from which defendant has appealed 
and assigns for error the action of the court in giving im- 
proper and refusing proper instructions. 

The evidence in the case tended to establish the fol- 
lowing state of facts: that the course of defendant’s road 
was nearly east and west; that in 1867 the county court 
established a county road running north and south crossing 
the track of defendant’s road; that the country at and in 
the vicinity of this crossing was prairie; that defendant’s 
road was constructed in 1870, and before it was built the 
travel on the public road had not been confined to the road 
as established, but had been traveled across the prairie as 
suited the convenience of persons passing over it; there 
being nothing to indicate the true locality of the road; 
that defendant fenced along the sides of its road through 
the prairie, and after it was so fenced, a railroad crossing 
was demanded by the public; that at the request and under 
the direction of the road overseer, defendant made a cross- 
ing at the place designated by said overseer and according 
to his directions, which was approved by him and was of 
the width of about 58} feet; that this crossing was made 
in 1872, and from that time had been used by the public 
as a railroad crossing, and worked as other public roads. 
When an accurate survey of said county road was subse- 
quently made, it was ascertained that said crossing was 
not strictly in the line of said road but about thirty feet to 
one side, that in the center of said surveyed road was 
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about the east side of said crossing, and only about one- 
half the crossing was public road as established. Tlaint- 
iff’s cattle were killed on this crossing, whether on that 
part of it which was in the county road, as actually laid 
by the county court, or on the part of defendant’s road 
not fenced, is not shown. 

On the above state of facts the court gave an instruc- 
tion in which it was in effect held that the crossing made 
under such circumstances was not such a crossing as re- 
leased defendant from its duty to fence its road at this 
point, and that defendant could not be excused from fenc- 
ing at any crossing, except where a public road had been 
legally established or unless made with the sanction of the 
county court. The court refused declarations of law asked 
by the defendant to the effect, that if the crossing on which 
the cattle were killed, though not strictly in line with the 
public road as established, had been constructed under the 
direction of the road overseer, and after such construction 
the said road and crossing was used by the public and 
worked as other roads, that plaintiff could not recover on 
the first count of his petition. 

We are of the opinion that the theory of the case pre- 
sented by the defendant was the correct one. It is provided 
in the Acts of 1875, page 130, that a road overseer, after 
notifying a railroad company to construct a crossing, should 
be invested with the power and charged with the duty of 
constructing such crossing, in the event of the neglect or 
refusal of the company to do so, at the cost and expense 
of said company. We think it could not be fairly con- 
tended that if under this act a railroad company, after 
being notified"by an overseer to make a road crossing at a 
place by him designated as the public road crossing, com- 
plied in all respects with such notice, and cattle were killed 
on such crossing, that the company would be held liable, 
unless it should be further shown that they were negli- 
gently killed. It is true that the evidence shows that the 


crossing in question was made prior to the Act of 1875, 
41-76 
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but it is also true that the evidence tends to show that it 
was in fact made under the direction of the road overseer 
in charge of the public roads, and was accepted by him 
and used by the public and worked as other roads up to 
and after the passage of said act. 

A similar question to the one we are considering arose 
in the case of Soward v. C. § N. W. R. R. Co., 33 Iowa 387, 
where it was held that a railroad company, though required 
to fence its road at all places except at the crossing of a 
public traveled road, was not liable for stock killed at a 
crossing used and traveled by the public as a highway 
though the route thus traveled was in fact outside of the 
survey or line of the highway as established by the county 
authorities. That case, as does this case, was made to de- 
pend upon the question whether railroad companies are 
required to fence their roads at all places except the cross- 
ing of legally laid highways, that is highways de jure, or 
whether they are excused from fencing across highways 
de facto, and it was held that they were excused from fenc- 
ing across highways de facto, and the reason assigned was 
that if railroad companies are required to fence their rail- 
roads across all highways that are not legally laid, they 
would fence across very many of our public roads which 
are now extensively traveled and are supposed to have 
been legally laid, but are not. And it was observed, “Shall 
we so construe the statute requiring railroad companies to 
fence their roads, as to compel them to fence across these 
highways thus laid which are not highways de jure, but 
only highways de facto? The statement of the question 
begets its own negation.” 

For the reasons given the judgment will be reversed 
and the cause remanded, in which all concur. 
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BELKIN, Appellant, v. RuopEs. 


1. Judgment nunc pro tunc at Subsequent Term. Where the 
clerk fails to enter a judgment or enters an erroneous one, the court, 
at a subsequent term, may order the actual judgment entered nunc 
pro tune. 

: MUST BE BASED ON RECORD. An entry of judgment nunc pro 

tunc at a subsequent term must be based on the judge’s minutes or 

the clerk’s entries, or on some paper on file in the case. It cannot 
be made upon the judge’s recollection of what took place at the 
trial, or upon outside evidence. 

: PRESUMPTION: ORDER REVIEWABLE ON APPEAL. The pre- 
sumption is, that a judgment entered nunc pro tunc at a subsequent 
term was based upon competent evidence. But where the facts ap- 
pear, the action of the court may be reviewed on appeal. 

4. Irregularity: peravuLT: walver. The name of one of several de- 
fendants did not appear in the petition when filed or the writ when 
issued, but was added before service. He did not appear and judg- 
ment was entered against him by default. Held, that the objection 
was waived. 








Appeal from Madison Circuit Court.—Hon. J. B. Rosrnson, 
Judge. 


REVERSED. 
B. B. Cahoon for appellant. 


1. A court by an order nune pro tune will correct 
clerical errors which have occurred at the time (not before) 
the judgment was rendered whereby the clerk entered a 
different judgment from that actually rendered by the 
court. Allen v. Sales, 56 Mo. 28; Priest v. McMaster, 52 
Mo. 60; Gibson v. Chouteau, 45 Mo. 171; Mann v. Schroer, 
50 Mo. 806; Page v. Arnold, 51 Mo. 158; Jillett v. National 
Bank, 56 Mo. 306; Jones v. Hart, 60 Mo. 353; Freeman on 
Judgt., §§ 61,68. But where a court has omitted to make 
an order it might or ought to have made, it cannot, at a 
subsequent term, be made nune pro tunc. Priest v. McMas- 
ters, 52 Mo. 62; Gibson v. Chouteau, 45 Mo. 171; Turner v. 
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Christy, 50 Mo. 145; State v. Jeffors, 64 Mo. 378. But such 
nunc pro tune order cannot be made from outside evidence 
or from facts existing alone in the breast of the judge at 
the end of the term at which the final judgment was ren- 
dered, but the court must have made the order or judg- 
ment, and the clerk must have omitted to properly enter 
it. State v. Jeffors, 64 Mo. 378; Jones v. Hart, 60 Mo. 356; 
Saxton v. Smith, 50 Mo. 490; Pockman v. Meatt, 49 Mo. 
848; Dunn v. Raley, 58 Mo. 134; Fletcher v. Coombs, 58 


Mo. 430. 

2. As to the irregularity of adding defendant’s name 
after the filing of the petition and the issuance of the writ, . 
the defendant by failing to bring the matter to the atten- 
tion of the court waived it. Whit. Mo. Pr., p.196; Del- 
inger v. Higgins, 26 Mo. 180; 48 Mo. 454; 48 Mo. 455. After 
the service of summons he was confined to the remedy of 
a motion to set aside the writ or to set aside the default by 
proper motion, showing in it diligence, merits, ete. Camp- 
bell v. Garton, 29 Mo. 343; Tennison v. Tennison, 49 Mo. 
110. Even though the judgment was obtained by fraudu- 
lent collusion of plaintiff (and nothing of this kind is 
alleged or shown) all the cases in this State, to set aside 
judgments so obtained, have been by direct proceedings in 
equity wherein it was universally held that a judgment so 
obtained cannot be set aside collaterally, as here sought, 
nor in any other way save by a direct proceeding in equity 
for that purpose. Mayberry v. McClurg, 51 Mo. 259; Har- 
ris v. Terrell, 38 Mo. 421; Miles v. Jones, 28 Mo. 87; State 
v. Towl, 48 Mo. 148; Yantis v. Burdett, 3 Mo. 457, 458 ; Col- 
lier v. Easton, 2 Mo. 145; Freeman on Judgments, § 132. 
No matter how irregular the judgment is, if it is not 
absolutely void, (and no case can be produced showing this 
one is,) it cannot be attacked or set aside collaterally. 
Childs v. Shannon, 16 Mo. 331. Upon final judgment, as 
in this case, though erroneous, it can be set aside only 
at the term at which it was rendered, and not afterwards. 
Downing v. Still, 43 Mo. 309; Harbor v. Pac. R. R. Co., 32 
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Mo. 423 ; Branstetter v. Rives, 34 Mo. 318; Huthsing v. Maus, 
36 Mo. 109; Doan v. Holly, 25 Mo. 357; Brewer v. Din- 
widdie, 25 Mo. 351; Williams v. Cooper, 27 Mo. 226; Hill 
v. St. Louis, 20 Mo. 584; Caldwell v. Lockridye, 9 Mo. 358; 
Ashby v. Glasgow, 7 Mo. 820; Payne v. Collier, 6 Mo. 322 
and note. It is true some of the later cases hold that nune 
pro tunc judgments may be made at any subsequent term 
to correct clerical errors in entering different judgments 
than those ordered by the court at the time the judgment 
was rendered, but these latter cases do not extend beyond 
this statement. Allen v. Sales, 56 Mo. 28, and cases cited 
ante. The relief afforded was virtually equitable relief, 
which cannot be given on motion. Hull v. Sherwood, 59 
Mo. 173; Phillips v. Evans, 64 Mo. 24; Holden v. Vaughan, 
64 Mo. 588. 


Jno. B. Duchouquette for respondent. 


Ray, J.—It appears from the record in this cause, that 
at the September term, 1876, of the Madison circuit court, 
a judgment was rendered in favor of plaintiff, Jasper 
Belkin, against the defendants Jacob M. Rhodes and Jo- 
seph A. Rhodes, for $525, and costs of suit; that at the 
March term, 1877, of said. court, the defendant Joseph A. 
Rhodes appeared in court and filed his motion in said cause, 
alleging substantially, among other things, that the judg- 
ment actually rendered by the court was against the de- 
fendant Jacob M. Rhodes alone, and did not include him, 
the said Joseph A. Rhodes, and that the judgment so 
appearing of record was entered up by the mistake and 
misprision of the clerk, and was not and is not the judg- 
ment actually rendered as aforesaid, and asking the court 
by its entry nunc pro tune to annul the judgment so ap- 
pearing of record, and enter up now for then, the true 
judgment actually rendered as aforesaid. 

The record further shows that the action in which said 
judgment was rendered, was in favor of Jasper Belkin, as 
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plaintiff, and against Jacob M. Rhodes, James A. Kennedy, 
Frank Thompson and Joseph A. Rhodes, trading as part- 
ners under the firm name of Rhodes, Kennedy & Co., as 
defendants; and that said action was founded on a prom- 
issory note executed in the firm name of Rhodes, Kennedy 
& Co.; that the suit was returnable to the March term, 
1876, and the summons returned duly served on all the 
defendants more than fifteen days before the return day 
thereof; that at the return term the defendants Jacob M. 
Rhodes and Joseph A. Rhodes made no appearance and 
filed no answer or other plea to said action; but that the 
defendants Thompson and Kennedy, each filed a separate 
answer, to the effect that the note sued on was not signed 
or executed by him, or by any one authorized so to do; 
that he or his firm never received any consideration there- 
for ; and that the same was executed by the said Jacob M. 
Rhodes in the firm name without authority, and for his 
individual debt, as the plaintiff well knew. To these an- 
swers of Kennedy and Thompson the plaintiff filed replies 
to the effect: First, of a general denial, and secondly, 
that the consideration of said note was lumber and other 
property, originally sold by plaintiff to the firm of Rhodes, 
& Picker, which firm was succeeded by the firm of Rhodes, 
Kennedy & Co., and that when the latter firm succeeded 
the former, said lumber and other property were unused, 
and that the latter firm took the same into its possession 
and held and controlled it, and used portions of it, and 
permitted said Jacob M. Rhodes to sell the remainder ; that 
said note was executed by said Jacob M. Rhodes after the 
formation of said latter firm, and while it had the posses- 
sion and control of said lumber and property, and was re- 
ceiving its use and benefit; and that said Jacob M. Rhodes 
had authority to execute said note in said firm name afore- 
said. 

The record further shows that on the third day of the 
September term, 1876, of said court, a judgment by default 
was regularly taken and entered of record, against the said 








OCTOBER TERM, 1882. 647 





Belkin v. Rhodes. 





defendants Jacob M. Rhodes and Joseph A. Rhodes for 
want of answer; and that afterwards on the sixth day of 
the September term, 1876, said cause coming on for trial, 
on the separate answers of Kennedy and Thompson and 
the issues joined thereon, and a jury being elected and 
sworn to try said issues, and all the evidence being heard, 
the court gave said defendants, Kennedy and Thompson, a 
certain instruction numbered one, and filed in the cause and 
hereinafter set forth, whereupon the cause, on motion of 
the plaintiff, was dismissed as to Thompson and Kennedy ; 
and it appearing to the satisfaction of the court that the 
default of the remaining defendants herein, had heretofore 
been entered, and that the cause of action was founded on 
a promissory note, by which the debt and damages were 
ascertained, it was ordered by the court that the jury be 
discharged, and the court proceeding to find by computa- 
tion the amount due, doth find that defendants are indebted 
to plaintiff on said note in the sum of $525, debt and dam- 
ages. It was therefore considered, ordered and adjudged 
by the court that plaintiff have and recover of said de- 
fendants the amount so found due as aforesaid, and that 
there be thereof execution, etc. 

Upon the hearing of this motion the record shows 
that the entire record in the cause was offered and received 
in evidence; and that the court, having duly inspected the 
judge’s docket entry, the said instruction and other record 
entries, and having fully considered the same, thereupon sus- 
tained said motion, and ordered the judgment prayed for 
to be entered of record, now for then, which was accordingly 
done. 

The record also shows that the reformed judgment so 
entered up, under said order nunc pro tunc, recites, among 
other things, that it appeared to the court that the note in 
suit was executed by the said Jacob M. Rhodes in the firm 
name without authority, for his individual debt, and that he 
alone was liable therefor, and that such was the judgment 
actually rendered by the court, at said term of court. It 
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further appears that the court thereupon also ordered the 
executions issued upon said judgment to the sheriffs of 
Wayne and Madison counties to be recalled as to said Joseph 
A. Rhodes, and all moneys made or collected thereon from 
said Joseph A. Rhodes, to be paid over to him. To all 
which orders so made the plaintiff at the time objected 
and excepted, and in due time and manner appealed there- 
from to this court. And this action of the court is here 
assigned for error. 

It also appears that in the progress of the trial of this 
motion, the defendant Joseph A. Rhodes offered in evi- 
dence and especially relied: 

First, upon the minutes or memorandum 1n writing, 
on the docket of the judge of said court, made at the Sep- 
tember term, 1876, opposite the title of said cause, as fol- 
lows, to-wit: Jasper Belkin v. Rhodes, Kennedy & Co. 
Dismissed as to Thompson and Kennedy. and ‘udgment 
against remaining defts. for $529.96. 

Secondly, on an instruction given by said court and 
on file therein upon the separate defense of Kennedy and 
Thompson as set forth in their said answers, which instruc- 
tion is as follows, to-wit: If the jury shall find from the 
evidence in the cause, that the lumber for which the note 
in suit was given was lumber purchased by Rhodes prior 
to the formation of the partnership of Rhodes, Kennedy 
& Co., defendants is this action, then, in such case, the 
other defendants in this cause, aside from Rhodes, are not 
liable therefor, by reason of said Rhodes’ execution of the 
note after the formation of the partnership between de- 
fendants, even though such firm got the benefit of the 
lumber so purchased by Rhodes, and they must in such 
event, find for the defendants Kennedy and Thompson, 
unless they further find that they expressly or impliedly 
gave their consent to or sanctioned the giving the note in its 
present form. 

It further appears that when said aocket entry of the 
judge was offered in evidence, the judge declared that. 
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while the word “defts.,” as above written, in said order, on 
his docket, looked somewhat as though the letter “s” was 
made after the letter “t,” yet it was simply his method of 
writing, and the word, as shown by the docket where there 
was only one defendant, was meant by him to be “deft.,”’ 
and was deft.; and the court thereupon erased from said 
entry of said docket the said mark of the pen following 
the letter “t,” to all of which the plaintiff objected and 
excepted, on the ground that the docket and its entries 
should speak for themselves as originally made. 

Said Rhodes next introduced in evidence the said in- 
struction above set out, so given on the unfinished trial 
of the issue so made upon the separate answer of Kennedy 
and Thompson as aforesaid. 

It is manifest, we think, from this whole record, that 
upon the trial of this motion, the question was made to 
turn in the mind of the judge upon the inspection and 
import of the above docket entry of the judge and said 
instruction so given as aforesaid, in connection with the 
judge’s recollection of the evidence as detailed upon the 
unfinished trial of the issue upon the separate answer of 
Kennedy and Thompson, above stated. What that evi- 
dence was is nowhere shown by the bill of exceptions, or 
otherwise appears by the record, and could only have ex- 
isted, if at all, so far as the record showed, in the memory — 
or as it is sometimes said—in the breast of the judge. It 
certainly does not appear by the record or any entry or 
other paper in the cause. The instruction itself is at most 
hypothetical only. It neither decides, nor undertakes to 
decide the question of fact propounded. The issue upon 
which it was given the record shows was not passed upon 
by the jury or the court, and no finding or verdict was had 
or rendered thereon. How then could it have appeared 
to the court, as recited in the order nunc pro tunc, that the 
note in suit was executed by said Jacob M. Rhodes in the 
firm name, without authority, for his individual debt, and 
that he alone was liable therefor; except from the judge’s 
































650 SUPREME COURT OF MISSOURI, 


Belkin vy. Rhodes. 








recollection of the testimony so given before the jury on 
said unfinished trial? That was the question in contro- 
versy. It was affirmed on the one side and denied on the 
other, and never decided. How the fruth was remains un- 
known and undetermined, so far as this record shows. To 
this issue the defendants Jacob M. and Joseph A. Rhodes 
were not parties. For some reason, though duly served in 
time they chose to make no defense, and suffered judg- 
ment to go against them by default; and the record shows 
that upon the dismissal of the cause as to said Kennedy 
and Thompson, (who alone made defense,) the court pro- 
ceeded by computation to ascertain the amount due by the 
note; and it appearing that judgment by default had prior 
thereto been duly taken and entered of record against both 
Joseph A. and Jacob M. Rhodes the court proceeded to 
render final judgment thereon for the amount so found 
due against both of said remaining defendants. 

It is quite manifest, we think, that the judge could 
only have reached the decision announced from his recol- 
lection of what took place at the trial. This it was not 
competent for him to do, on a motion nunc pro tunc ata 
subsequent term. The record and entries before him cer- 
tainly do not show the facts. Unless the facts do in some 
way appear by the record, or some entry or paper in the 
cause, nunc pro tunc entries are not allowable. They can- 
not be made from outside evidence or from facts existing 
‘alone in the breast of the court, at a subsequent term. 

Concede that the word “defts.” as shown by the judge’s 
docket was, as stated by him, simply his method of writ- 
ing; and conceding also, as stated by him, that the word 
as shown by the docket where there was only one defend- 
ant, was meant by him to be “deft.” and was deft.; yet 
that is not this case, as the record shows that there were 
still two defendants remaining in this cause after the same 
was dismissed as to Kennedy and Thompson. There is no 
entry of dismissal as to either Jacob or Joseph Rhodes. 
They were parties to the petition and writ as served and 
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returned by the sheriff. That service was more than fifteen 
days before the return term. Neither of them made any 
appearance or filed any answer or other plea to the action. 
Judgment by default was regularly taken and entered 
against both of them, and afterwards made final as to both, 
as shown by the record. While nune pro tune entries, in 
legal contemplation, take the place of the record so 
amended, the original entry, in point of fact and practice, 
is not erased from the record or otherwise altered, but suf- 
fered to remain as originally made. This, we think, is the 
usual and correct practice. 

Concede, also, as was alleged, and as the evidence 
tends to show, that the name of Joseph A. Rhodes did not 
appear in the petition or writ as originally filed and issued, 
and was afterwards inserted therein, by the clerk, at the 
request of plaintiff’s attorney, by interlineation, but before 
the same was served on him; yet that fact if true does not 
show, or even tend to show, under the facts of this record, 
that the appearance of his name in the judgment was an 
error of the clerk and not the act of the court. If such 
irregularity gave him just cause of complaint for any pur- 
pose, having been duly served, he should have appeared 
at the return term, or at least during the progress of the 
cause, and made his objection. Ilaving failed to do so, he 
will not be heard to complain at a subsequent term, with- 
out showing merits and some good excuse for his neglect 
to object at the proper time. By his silence he will be 
deemed to have waived it. 

It may be conceded that the rule is well settled in this 
State, as well as elsewhere, that where the clerk of a court 
fails to enter a judgment, or enters up a judgment not 
rendered, instead of one that was, the court has the power 
to correct the error or omission by having the actual judg- 
ment rendered entered up by the clerk at a subsequent 
term. But in all cases, when nunc pro tune entries are 
made the record should in some way show, either from 
the judge’s minutes, the clerk’s entries or otherwise, the 
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facts which would authorize the entry. Such entries can- 
not be made from outside evidence, or from facts existing 
alone in the breast of the court, after the term at which 
the judgment was rendered. 

It may be conceded, also, that when a judgment is 
entered up nune pro tune by order of the court, that the 
presumption should be (in the absence of any facts shown 
to the contrary,) in favor of the action of the court and 
that it was based on competent and sufficient evidence. Yet 
where the facts fully appear upon which such entries are 
based, this court will judge of their competency and suffi- 
ciency, and review any error that may appear to have been 
made. In all cases, however, the judgment appearing of 
record, is presumptively the judgment of the court, and 
not an error of the clerk, and cannot be set aside at a sub- 
sequent term, on the ground of clerical mistake or mis- 
prision, unless something in the record, or the judge’s 
docket, or the clerk’s minutes or paper on file shows such 
mistake, and in what it consists. Such we believe to be 
the doctrine of this court, as fully established by the fol- 
lowing authorities: Fletcher v. Coombs, 58 Mo. 430; Gibson 
v. Chouteau, 45 Mo. 171; Turner v. Christy, 50 Mo. 145; 
Saxton v. Smith, 50 Mo. 490; Eachange National Bank v. 
Allen, 68 Mo. 476; Jones v. Hart, 60 Mo. 351, 355, 356; 
Wooldridge v. Quinn, 70 Mo. 370. Tested by these rules, it 
is quite manifest, we think, that the amended judgment 
nune pro tunc, entered up in this case, was made upon in- 
competent and insufficient evidence, and for that reason 
the same is reversed, set aside and held for naught. For 
the same reason, the order based thereon, recalling said 
executions and directing the moneys made thereon, to be 
paid over to said Joseph A. Rhodes, is also set aside and 
annulled. All concur. 
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Roacu v. CoLBErn, et al., Appellants. 


1. Verdict: wkIGHT OF EVIDENCE: PRACTICE IN SUPREME CoURT. Ina 
case submitted to the jury under proper instructions this court 
never disturbs the judgment on the ground that the verdict is 
against the weight of evidence. 

2. Witness: DILIGENCE IN PROCURING HIS ATTENDANCE: NEW TRIAL. 
A party relying upon the promise of a witness to attend and testify, 
failed to have him subpcenaed. He was present about the time the 
case was called for trial, but afterward absented himself and a sub- 
peena then issued could not be served because he could not be 
found. Held, that no diligence had been exercised to procure his 
attendance, and his absence was no ground for a new trial. 


3. New Trial: cumvunative Evipence. A new trial will not be 
granted on the ground of failure to obtain evidence which is merely 
cumulative. 


Appeal from Johnson Ctreuit Court.—Hon. Noan M. Givan, 
Judge. 


AFFIRMED. 


Samuel P. Sparks for appellants. 


Henry Neill for respondent. 


Norton, J.—Plaintiff sued defendants before a justice 
of the peace upon an account for $85.50, and obtained 
judgment, from which defendants appealed to the circuit 
court of Johnson county, where upon a trial de novo plaintiff 
again obtained judgment for $65.15, and defendants bring 
the case before us on appeal. 

The principal question raised on the appeal is, that 
the verdict is against the weight of evidence. Upon an 
examination of the record we find that there was evidence 
directly tending to establish the account upon which 
plaintiff sued, and also direct evidence to the contrary. 
The question, under the evidence, as to the correctness of 
plaintiff’s claim, was fairly submitted to the jury in an in- 
struction presenting his theory of the case, and also in an 
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instruction embracing defendants’ theory. The instruc- 
tions given are unexceptionable, and following the repeated 
rulings of this court we do not feel warranted to disturb 
the judgment on the ground that the verdict is against 
the weight of evidence. State v. Warner, 74 Mo. 83; Ham- 
ilton v. Berry, 74 Mo. 177; State v. Baber, 74 Mo. 292. 
Defendants accompanied their motion for new trial 
with an affidavit setting forth that Dr. Port was a material 
witness in their behalf, that the materiality of his evidence 
was known before the trial, that he promised and assured 
defendants that he would be present at the trial and give 
his evidence; that he was in attendance in court about the 
time the case was called for trial, but absented himself, 
whereupon they had a subpeena issued for him, which was 
not served because he could not be found. -The affidavit 
also sets out what he would swear to if a new trial should 
be granted. Our opinion is that the court did not err in 
overruling the motion for new trial on the grounds stated 
in the affidavit, first, because, while it discloses the fact 
that the materiality of the evidence of this witness was 
known to defendants before the trial, it does not disclose 
legal diligence on the part of defendants to procure his 
attendance; and second, because the evidence he was ex- 
pected to give was merely cumulative, and we have held 
that such evidence is not sufficient to warrant the court in 
granting a new trial. State v. Ray, 53 Mo. 345; State v. 
Smith, 65 Mo. 313. 
Judgment affirmed, in which all concur. 
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McCormack et al., Appellants, v. GILLILAND. 


Conversion : SALEON TRIAL: VENDOR’S REMEDIES ON CONTRACT. Plaint- 
iff sold defendant a machine with warranty, to be paid for if upon 
trial it proved to be as warranted. After trying it, defendant de- 
clined to take it and so notified plaintiff, but continued to use it for 
some days. He then offered to return it te plaintiff, but plaintiff 
refused to receive it, and thereupon defendant left it on the sidewalk 
in front of plaintiff’s store-room, Held, that these facts would not 
sustain an action for conversion. If the machine was really what 
it was warranted to be, plaintiff’s remedy was by action on the con- 
tract for the purchase-price ; if not he could still have recovered for 
the use of the machine after defendant gave notice that he would 
not take it. 


Appeal from Johnson Circuit Court.—Hon. Noan M. Givay, 
Judge. 


AFFIRMED. 


O. L. Houts for appellants. 


Any use of property unauthorized by the true owner, 
which has caused damages, is a conversion. 13 Cent. Law 
Jour. 185,188; Neiswanger v. Squier, 73 Mo. 192; Williams 
v. Wall, 60 Mo. 318; Huzley v. Hartzell, 44 Mo. 370. And 
this is the case, although in its inception the defendant’s 
possession was lawful. 2 Wait’s Actions and Def., 164. 
Demand is unnecessary in order to maintain an action for 
conversion, where there has been an actual conversion, 
though the defendant became lawfully possessed of the 
goods. Demand and refusal is only one way of establish- 
ing aconversion. Himes v. McKinney, 3 Mo. 382; Huzley 
v. Hartzell, 44 Mo. 370; O’ Donoghue v. Corby, 22 Mo. 396; 
McPherson v. Neuffer, 11 Rich. (8. C.) 267. Return of prop- 
erty after or before suit commenced, goes only in mitiga- 
tion of damages. Powers v. Bassford, 17 How. Pr. 309; 
Sparks v. Purdy,11 Mo. 219. Defendant, in an action of 
conversion, seeking to justify his possession or use of prop- 
erty, by proof of contract, must show that he complied 
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with the terms of the contract, whether of purchase or 
bailment. Crocker v. Gullifer, 44 Me. 491; Graves v. Smith, 
14 Wis. 5; Ripley v. Dolbier, 18 Me. 382. 


John F. Philips for respondent. 


This is an action of trover and cannot be sustained 
because there was no wrongful conversion. 1 Chit. Pl., 
146,148. Defendant obtained possession under a contract. 
1 Chit. Pl., 154. To maintain trover, there must be either 
a taking from the owner, without his consent, an unwar- 
ranted assumption of ownership over the thing, or an 
illegal use or abuse of it; or there must be proof of de- 
mand and refusal. Kennet v. Robinson, 2 J. J. Mar. (Ky.) 
84. “There must be a destruction of plaintiff’s property, 
or some unlawful interference with his use, enjoyment or 
dominion over it; or an appropriation of it by the defend- 
ant to his own use in disregard or defiance of the owner’s 
rights.” Rand v. Oxford, 34 Ala. 477. How could plaint- 
iffs maintain trover when, according to their reply and 
proof, the sale was complete, the warranty not broken? 
By the very terms of the contract set up in the reply, they 
were neither the owners of the property nor entitled to 
the possession. Clark v. Draper, 19 N. H. 419. Their remedy 
was on the contract. Moses v. Norris, 4 N. H. 304; Dun- 
can v. Fisher, 18 Mo. 403. The continued use of the ma- 
chine by defendant was but an affirmance of its serviceabil- 
ity, and so far from being a fort on plaintiffs’ right, it 
furnished them proof to maintain an action on the con- 
tract. Under our code of practice, less than at common 
law, a suitor cannot sue in trover and recover on a contract ; 
nor can he maintain trover under the facts of this case. 
Harris v. R. R. Co., 37 Mo. 307; Ensworth v. Barton, 60 
Mo. 511, 515; Carson v. Cummings, 69 Mo. 325; Waldhier 
v. R. R. Co., 71 Mo. 514; Duncan v. Fisher, 18 Mo. 404, 


405. 


Hoven, C. J.—In June, 1878, the plaintiffs sold to the 
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defendant, subject to trial, an automatic binder and har- 
vester, for $300, and wire to be used therewith worth 
$48.24. The binder was warranted to do good work, and 
if found, on trial, to be as warranted, the defendant was 
to pay for the same. After trying it, the defendant de- 
clined to take it, and so notified plaintiffs’ agent, and about 
ten days thereatter the defendant hauled it to Holden, 
where he had obtained it, and unloaded it on the sidewalk 
in front of the plaintiffs’ store-room. Plaintiffs’ agent, 
having charge of the store-room, testified that he refused 
to receive it. It appears that the defendant used the ma- 
chine several days after he had notified plaintiffs’ agent 
that he would not take it. On this state of facts plaintiffs 
instituted the present action, charging the defendant with 
a conversion of said machine. The facts will not support 
such an action. If the machine was in reality what it was 
warranted to be, plaintiffs’ remedy was by action on the 
contract for the purchase price. If the machine was not 
what it was warranted to be, and an action for the purchase 
price could not, therefore, be maintained, plaintiffs might 
nevertheless maintain an action for the use of the machine 
after defendant notified plaintiffs’ agent that he would not 
take it, and for the value of the wire consumed by him. 
The judgment of the circuit court, which was for the 
defendant, will be affirmed. The other judges concur 





Puruips, Appellani, v. SAMUEL. 


1. Injunction: practice. In a suit to enjoin a judgment on the 
ground of surprise, the court, without setting aside the judgment, 
examined into the merits of the original case, and finding that there 
was no valid defense, refused the injunction. Held, a proper method 
of procedure. The complainant was not entitled to have the judg- 
ment first set aside and his defense then tried by a jury. 


42-76 
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2. Practice in Equity: rmstrvctions, Error in instructing the jury 
upon issues submitted to themina proceeding in equity will not 
vitiate the judgment if the evidence warrants the finding. 


38. Partnership. An agreement to share profits is prima facie an 
agreement for a partnership; but the contrary may be shown. 


Appeal from Clay Circuit Court—Hoy. Grorezr W. Duny, 
Judge. 


AFFIRMED. 
J.W. Jenkins and J. D. S. Cook for appellant. 


Samuel Hardwicke and D. C. Allen for respondents. 


Henry, J.—This is a proceeding to restrain defendants 
from collecting a judgment in their favor rendered by the 
Clay circuit court at its March term, 1875, and to set aside 
that judgment. The suit on which the judgment was ren- 
dered was instituted by defendants against C. M. Ewing, 
Joseph Y. and Samuel Clark, John Holt and appellant 
Philips, on a demand against them as members of the co- 
partnership firm of Ewing, Clark & Co. Philips filed an 
answer denying that he was a member of the firm. The 
cause was set for trial on the docket of the Clay circuit 
court for March 25th, 1875. Philips alleges, in his peti- 
tion herein, that his attorney was in attendance on said 
court and ready for trial on that day, and remained until 
the Ist day of April, when the court announced that no 
more jury trials would be had at that term, whereupon his 
attorney went to Kansas City where he resided, and re- 
mained until the court adjourned. On the next day, Apnil 
2nd, said cause was taken up, in the absence of Philips 
and his attorney. The cause was dismissed as to Joseph 
Y. Clark, and judgment rendered against the other de- 
fendants. 

April 27th this suit was commenced and the prayer of 
the petition is, that said judgment be set aside, and that 
plaintiff be permitted to make his defense, and that Sam- 
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uel and his co-plaintiffs be enjoined from enforcing the 
collection of said judgment, until the cause could be heard. 
A temporary injunction was granted. When the cause 
came on for hearing, without setting aside the judgment, 
the court submitted to the jury the following issues of 
fact: Was Edward A. Philips a member of the firm of 
Ewing, Clark & Co. in the business out of which the ac- 
count mentioned in the pleadings grew? Or did he permit 
his name to be used as a member of that firm in the busi- 
ness out of which the account grew? Or did he permit 
the other members of the firm to hold him out to the world 
as a member of that firm in the business out of which the 
account grew? Or did he hold himself out to the world 
as a member of that firm in the business out of which the 
account grew? ‘The jury found the issues for defendant, 
and after hearing evidence on other issues, the court dis- 
solved the temporary injunction, dismissed plaintifft’s bill 
and entered judgment against plaintiff and his surety in 
the injunction bond for damages and costs. From that 
judgment plaintiff has appealed, and contends that he was 
entitled to have the judgment in the original suit set aside 
as to him, and his defense in said action tried by a jury. 

In Bresnehan v. Price, 57 Mo. 422, cited and relied 
upon by appellants, the first sentence of the opimion de- 
Lwsunetron: clares that, in that case, the court should 
poneiee. have done just what the court did in the case 
at bar, as to the mode of procedure. It was a case anal- 
ogous in its facts to this, and Judge Wagner, who delivered 
the opinion of the court, said: “ It is clear to my mind that 
the court below erred in dismissing the injunction and 
then giving final judgment against the plaintiff without 
hearing his evidence on the merits.” 

While one of the instructions given to the jury at the 
instance of defendant is objectionable, yet as this is a pro- 
2. PRACTICE 1X ceeding in equity in which the court might 
tions. have disregarded the verdict of the jury on 
the issues submitted, and the law declared to the jury, the 
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error committed in the instruction is no ground for revers- 
ing the judgment, if the evidence warranted the finding 
for defendant by the court. There was evidence tending 
strongly to prove that defendant was a member of the part- 
nership, and also that he had held himself out and per- 
mitted others to represent him as a member of the firm, 
on either of which grounds the verdict might well have 
been for defendants on the evidence. 

The instruction which we think erroneous declared 
that “ if Philips was to receive an annuity out of the profits 
8. pantyersuir. Of the firm as a part thereof the jury should 
find the issues against him.” Wiggins v. Graham, 51 Mo. 
18; Campbell v. Dent, 54 Mo. 325; Donnell v. Harshe, 67 
Mo. 170. An agreement to share profits is prima facie an 
agreement for a partnership, but the contrray may be 
shown. Lindley on Partnership, 18. “Community of 
profit is not the test of partnership.” Ib. 

In this proceedirfg the appellant had a fair trial of the 
issues tendered by him in his answer to the petition in the 
original suit, and for the reasons above stated, the judg- 
ment is affirmed. All concur. 





SuarPg, Appellant, v. JoHNsToN.* 


1. Malicious Prosecution: PROBABLE CAUSE: MALICE. It is essen- 
tial to recovery in an action for malicious prosecution, that the pros- 
ecution should be ended, and that it should have been instituted 
maliciously and without probable cause. 

If there be reasonable or probable cause, no malice, however 
distinctly proved will make the defendant liable. 

The proof of malice does notestablish the want of probable cause, 
nor does the want of probable cause necessarily establish the ex- 
istence of malice. That is to say, malice is not an inference of law 
from want of probable cause. Malice need not, however, be proved 





*Decided on rehearing June 19th, 1882, 
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by direct and positive testimony, but may be inferred from the facts 
which go to establish want of probable cause. 

That reasonable and probable cause which wil. relieve a prose- 

cutor from liability is a belief by him in the guilt of the accused, 
based upon circumstances sufficiently strong to induce such belief 
in the mind of a reasonable and cautious man. 
: THE FINDING OF AN INDICTMENT: REFUSAL OF MAGISTRATE TO 
commit. The action of a grand jury in finding a bill of indictment, 
or the commitment of the prisoner by the examining magistrate, is 
prima facie evidence of probable cause. The refusal of the magis- 
trate to bind over is very persuasive evidence of want of probable 
cause. 

When an indictment has been found, or the defendant has been 
committed by the examining magistrate, this prima facie evidence 
of probable cause may be rebutted or overthrown by evidence 
showing that such indictment or commitment was obtained by false 
or fraudulent testimony or other improper means, or by evidence 
showing that the prosecutor, notwithstanding the action of the grand 
jury or the committing magistrate, did not himself believe the de- 
fendant to be guilty. 

When the examining magistrate refuses to commit, and it is thus 
determined that there is no probable canse for the prosecution, any 
inference of malice which may be drawn from such fact, will be 
overcome by showing that the prosecutor, after having fully in- 
formed himself as to all ascertainable facts bearing upon the guilt 
or innocence of the prisoner, and having fully and fairly communi- 
cated the same to reputable counsel, instituted the proceeding under 
the opinion of such counsel, that the plaintiff was legally subject to 
criminal charge, and himself believed such advice to be correct and 
that the plaintiff was guilty. 

: : : APPEARANCE BEFORE GRAND JURY: FALSE 
TesTIMONY. When the prisoner is discharged by the examining 
magistrate and afterward the prosecutor voluntarily appears or 
causes himself to be summoned before the grand jury and procures 
the prisoner to be indicted for the same offense charged before tlic 
magistrate, this would be the institution of a second and independ 
ent prosecution, for which he could be held liable if he acted mali- 
ciously and without probable cause; but if in such case the prose- 
cutor should not voluntarily appear, but should be summoned 
before the grand jury without his own procurement, he would not 
be liable to an action, unless the testimony given by him on which 
the indictment was founded was false or fraudulent. 

: TWO INDICTMENTS, WHEN THEY MAY AND WHEN MAY NOT CON- 
SRITUTE SEPARATE CAUSES OF ACTION. When two indictments are 
found for the same offense, and the second is preferred solely on ac- 
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count of some formal defect in the first, and the first is thereby 
suspended and is quashed, no action for malicious prosecution can 
be based upon the order of the court discharging the prisoner from 
the first. Even if the first be quashed before the second is found, 
if the court commits or recognizes the prisoner to answer a new in- 
dictment such new indictment could not be regarded as the institu- 
tion of a new prosecution, but as a continuation of the proceedings 
under the first indictment. 

: FACTS CONSTITUTING MALICE, A QUESTION OF LAW. In an ac- 
tion for malicious prosecution it should not be left to the jury to 
determine what facts will warrant the inference of malice. This is 
a question of law for the court. The proper way is to instruct the 
jury what facts, if found by them, will warrant the inference. 
———: ADVICE OF COUNSEL: Goop FAITH. The discharge of the 
prisoney by the committing magistrate is prima facie evidence of 
want of probable cause, although counsel may have advised that he 
was criminally liable; and although the prosecutor may have com- 
municated to counsel all the facts and circumstances bearing upon 
the guilt or innocence of the prisoner, which he knew or by reason” 
able diligence could have ascertained, yet if, notwithstanding the 
advice of counsel, he believed that the prosecution must fail and 
was actuated not simply by angry passions or hostile feelings, but 
by a desire to injure and wrong the prisoner, he cannot be said to 
have consulted counsel in good faith, and a jury will be warranted 
in finding that the prosecution is malicious. 

Practice in Supreme Court: remittitur. The plaintiff in an 
action for malicious presecution recovered upon all the counts of his 
petition. On appeal this court ordered the judgment reversed on 
the ground that he was not entitled to recover on one of them. The 
plaintiff then offered to remit the damages recovered on that count, 
which was allowed, and the judgment thereupon affirmed. 





Appeal from St. Louis Court of Appeals. 


AFFIRMED AFTER REMITTITUR. 


The following are the instructions referred to in the 


opinion: For the plaintiff: 


the 


7. The defendants cannot shield themselves under 
advice of counsel, unless they show that they communi- 


cated to such counsel all the facts bearing upon the guilt or 


inn 


ocence of the accused, which they knew or by reason- 


able diligence could have ascertained. 
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8. Even if the jury should find from the evidence 
that the defendants, prior to such prosecutions, communi- 
cated to counsel, learned in the law, all the facts, as defined 
In instruction number seven for the plaintiff, yet, neverthe- 
less, 1f they should further find that said prosecutions 
were commenced or carried on at the instance of defend- 
ants, and that they were without probable cause, and that 
such counsel was not consulted by them in good faith, but 
that defendants were actuated in consulting said counsel, 
and in commencing or carrying on said prosecutions with 
angry passions and a hostile desire to injure and wrong the 
plaintiff, then the opinion and advice of such counsel is of 
no avail as a defense in the cause. 

For the defendants: 

5. If the jury believe from the evidence that the 
defendants, before the criminal prosecutions given in 
evidence were begun against plaintiff (Sharpe), consulted 
in good faith with one or more attorneys at law, and com- 
municated all the facts within ther knowledge, or which 
they might have learned by reasonable diligence bearing 
upon the guilt or innocence of said Sharpe of the crime 
alleged, that said consultation and communication was had 
and made by defendants 1n good faith with the view to the 
advice of counsel! learned in the law; that said attorney or 
attorneys so consulted, upon such submission of facts 
advised that plaintiff was liable to criminal prosecution 
therefor, and if the jury further find that said prosecutions 
were begun and carried on by defendants in good faith in 
accordance with said advice, and not in pursuance of a 
previous determination to commence said prosecution, then 
there was probable cause therefor, and the jury will find 
tor the defendants. 

13. If the jury believe from the evidence that the 
indictments in the criminal court were found against the 
plaintiff for the same offense charged against him in the 
affidavit in the court of criminal correction, then there 
was probable cause of plaintiff's guilt of the offense charg- 
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ed, and the burden of proof rests upon the plaintiff to 
overcome such prima facie case, and if the plaintiff has 
failed to do so, the jury will find for defendants. 

14. If the jury believe from the evidence that the 
second indictment offered in evidence was found by the 
grand jury for the same offence charged in the first indict- 
ment, and that the second indictment superseded the first, 
and that there was no trial had on the said first indictment, 
then the jury cannot find for the plaintiff on the second 
count of plaintiff's petition. 

15. If the jury believe from the evidence in the case 
that after the discharge of the plaintiff in the court of 
criminal correction that he was indicted in the criminal 
court by the grand jury for the same offense charged 
against him in the affidavit made by Henry C. McPike in 
the court of criminal correction, then prima facie defend- 
ants had probable cause to believe plaintiff guilty of the 
offense charged in such affidavit, and unless the jury 
believe that such indictments were procured by the defend- 
ants by false and fraudulent testimony before the grand 
jury, the verdict must be for defendants on all the counts 
in the petition. 

16. If the jury believe that the indictments read in 
evidence were found against plaintiff for the same offense 
of which he had been discharged in the court of criminal 
correction, then prima facie there was probable cause of 
plaintiff’s guilt of the offense charged against him, and 
the jury will find for defendants on all the counts in plain- 
tiff’s petition, unless they further find chat the said indict- 
ments were procured by defendants by false and fraudulent 
testimony, and with express malice against the ptaintitff. 

17. If the jury believe that the indictments in the 
criminal court were found against the plaintiff by the 
grand jury for the same offense charged against bim in the 
affidavit in the court of criminal correction, then prima facie 
there was probable cause of defendant’s guilt, and the 
burden of proof rests on plaintiff to show that said indict- 























OCTOBER TERM, 1882. 665 





Sharpe vy. Johnston. 





ments were procured by defendants, and prosecuted with 
express malice against the plaintiff; and unless the jury 
so find they will find for defendants on all the counts in 
plaintiff’s petition. 


Lackland & Martin for appellant. 


The eighth instruction for plaintiff was properly given. 
The ablest and most recent, as well as the most ancient 
authorities, require good faith in procuring the advice and 
commencing or carrying on the prosecution. Neither is 
there any conflict as to what constitutes good faith in such 
matters. Skidmore v. Bricker, 77 Ill. 164; Lemay v. Williams, 
32 Ark. 166; Scotten v Longfellow, 40 Ind. 23; Stevens v. 
Fassett, 27 Me. 283; Hewlett v. Cruchley, 5 Taunt. 277; 
Kendrick v. Cypert, 10 Humph. 295; McCarthy v. Kitchen, 
59 Ind. 500; Ravenga v. Mackintosh, 2 B. & C. 693; Cole v. 
Curtis, 16 Minn. 203; Stewart v. Sonneborn, 98 U.8.187. Itis 
not necessary, nor is it customary to confine the mala fides 
of the prosecution to any particular character of mala fides, 
nor to any particular form or expression disclosing or 
representing it. It1s sufficient that the instruction requires 
such conduct on the part of the prosecutor as legally ex- 
ciudes the presence of an honest belief in the guilt of the 
accused. The prosecutor must have an honest belief in the 
guilt of the accused, and he must have reasonable grounds 
for so believing. Vansickle v. Brown, 68 Mo. 627. Now, 
the eighth instruction required the jury to find that the 
prosecutor had no probable cause, and that he commenced 
or carried on the prosecution with a hostile desire to wrong 
and injure the accused. Under those circumstances the 
advice of counsel is of no avail. There being in truth no 
probable cause, the advice of counsel is a cloak to the 
malice implied in the purpose of the prosecution. If it 
was commenced or carried on with the hostile desire to 
injure and wrong the accused, there could be no honest 
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belief in the guilt of the accused, there being no pretense 
of a probable cause outside of the advice of counsel. 

It is an injury and wrong inflicted upon any one to 
subject him to the processes of the criminal law for the 
purpose of making him pay a debt or comply with any 
other behest of the civil law. Gabel v. Weisensee, 49 Tex. 
131; s. ¢., 8 Cent. L. J. 347. 

An abuse of the process of the law is evidence of 
malice and want of probable cause. Prough v. Entriken, 
11 Penn. St. 81; Page v. Cushing, 38 Maine 523; Gallaway 
v. Burr, 32 Mich. 335; Seiber v. Price, 26 Mich. 518; 
Alexander v. Harrison, 28 Mo. 265. 

The court properly overruled the motion to compel 
plaintift to elect on which count he would proceed. Each 
prosecution was in truth a complete thing in itself, result- 
ing in a discharge of the accused. If he had been held 
over by the committing magistrate for indictment, then the 
proceeding before the magistrate and the indictment would 
have been one prosecution ; there would appear no termi- 
nation in his favor; no discharge between the two. Each 
indictment constituted a prosecution resulting in a dis- 
charge. The same is true of the proceedings in the court 
of criminal correction; an action lies for each. Knott v. 
Sargent, 125 Mass. 95. 








Henderson § Shields for respondents. 


The motion to compel plaintiff to elect should have 
been sustained. There was but one prosecution, beginning 
in the court of criminal correction, and ending in the final 
discharge on second indictment. All the proceedings were 
successive steps in the same matter. Cole v. Curtis, 16 
Mich. 182, 196; Thomason v. DeMott,18 How. Pr. 529; 
Pratt v. Page, 18 Wis. 338, 8344; Moore v. Sauborin, 42 Mo. 
490, 494. 

The plaintiff ’s eighth instruction should not have been 
given. It practically tells the jury that if defendants told 
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counsel all the facts and circumstances which they knew 
or by reasonable diligence could have found out, yet his 
advice on this truthful statement was no defense, because 
defendants were hostile to plaintiff in making such consul- 
tation. This isnotthe law. Malice alone is not sufficient 
to sustajn the action. 2 Addison on Torts, 742, 743; Cas- 
person v. Sproule, 39 Mo. 39; Callahan v. Caffarata, 39 Mo. 
136; Mitchinson v. Cross, 58 Ill. 366; Besson v. Southard, 10 
N. Y. 236. If the prosecutor states to counsel all the facts 
within his knowledge or that might have been known by 
reasonable diligence, and the counsel advises him that the 
offender is liable to a criminal prosecution, and he acts on 
the advise of counsel, then this 1s an absolute defense. 
Anderson v. Friend, 85 Ill. 185; 77 Ill. 164; Hastman 
v. Keasor, 44 N. H. 518; Collins v. Hayte, 50 il. 387; Ames 
v. Rathbun, 55 Barb. 194; Ross v. Innis, 35 Ill. 487; Cooper 
v. Utterbach, 37 Md. 282; Sappington v. Watson, 50 Mo. 83; 
Stevens v. Fassett, 27 Me. 266. Huis motive is immaterial. 
Flickinger v. Wagner, 46 Md. 603. If he make full statement 
of his case to his counsel, and receive his advice thereon, 
and act under and in pursuance of his advice, he may still 
not act in “ good taith ” in the prosecution, for after receiv- 
ing the advice, he may become informed of facts which 
satisfy him that the accused is ndt guilty. Good faith in 
acting under the advice of counsel, is essential to the de- 
fense. Cole v. Curtis, 16 Minn. 182. This instruction does 
not present this idea at all. It says, “ that such counsel 

was not consulted by them in good faith.” It matters not © 
whether they consulted them in good faith, if they told them 
truly the facts, and followed the advice in good faith. If 
they had consulted a weak man or an ignorant man, simply 
as a cloak for their malice, (Hewlett v. Cruchley, 5 Taunton 
283,) or if they had disregarded the advice of counsel, or 
received different advice from other counsel, (Stevens v. 
Fassett, 27 Me. 266,) or in any wiy shown that advice of 
counsel was not acted upon in good faith, or was not ob- 
tained by statements of the whole truth within their 
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knowledge or reasonable search, an instruction embodying 
that idea might have been given, but the instruction at bar 
was defective. 1 Hilliard on Torts, 460; Hall v. Suydam, 6 
Barb. 83; Wicker v. Hotchkiss, 62 Ill. 107; Stone v. Swift, 
4 Pick. 893; Hill v. Palm, 38 Mo. 13; Alexander v. Harri- 
son, 88 Mo. 265; Angelo v. Faul, 85 Ill. 106. 

Defendant’s thirteenth, fifteenth, sixteenth and seven- 
teenth instructions should have been given. Both the ex- 
amining magistrate and the grand jury pass on the question 
of probable cause. The discharge by the magistrate 1s no 
bar to an indictment. The law requires all proceedings in 
examining courts to be certified to the criminal courts, for 
no other purpose than a re-examination by the grand jury. 
Wag. Stat., p. 1078, §§ 25, 38, 34. The examination by 
the grand jury is certainly of a higher character than that 
of the examining magistrate. The members are usually 
selected on account of their judgment, discretion and hgh 
standing in the community, and the law requires a concur- 
rence of twelve of the members to find a true bill. In 
this case two grand juries, at two different terms of court, 
found two indictments for the same offense. Some credence 
ought to be given to their finding. There 1s not one par- 
ticle of evidence in this record as to the testimony given 
before these grand juris, so that the question of procur- 
ing the indictment by false and fraudulent testimony by 
defendants, 1s eliminated from the case. The finding of 
an indictment 1s prima facie evidence of probable cause— 
even though the person afterwards be acquitted. It really 
is conclusive, in the absence of proof that the indictment 
was obtained by falsehood or undue and illegal means. 1 
Am. Lead. Cas. 270; Garrard v. Willet, 4 J. J. Marsh 628 ; 
Brown v. Griffin, 1 Cheves, 32; Graham v. Noble, 13 8. & 
R. 238, 235; Tompson v. Mussey, 3 Me. 305, 309, 312; 
Frowman v. Smith, Littell’s Sel. Cas. 7; Collard v. Gay, 1 
Texas 494; Savel v. Roberts, 1 Salk. 13,15; Purcell v. Me- 
Namara, 1 Camp. 199 and notes; Jsrael v. Brooks, 23 IIl. 
578; Thorpe v. Balliett, 25 Ill. 841. It must be remembered 
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that the defendants had nothing to do with the discharge 
on the indictments. This was the action of the law-offi- 
cers of the State. The acquittal has no tendency to show 
want of probable cause. Bell v. Pearcy, 11 Ired. 233; Grif- 
jin v. Chubb, T Texas 608. 

The fourteenth instruction refused for defendant 
should have been given. It in effect declared that the sec- 
ond indictment was a legal continuation of the first. Ba- 
con v. Towne, 4 Cush. 217, 236; Bacon v. Waters, 2 Allen 
400; 1 Hilhard on Torts, 478. 


Hoveu J.—This was an action for malicious prosecu- 
tion, and is the same case reported in 59 Mo., 557, where 
the facts are fully stated, and it will be unnecessary to 
restate them in this opinion. It will be proper to observe, 
however, that in the trial which took place after the case 
was remanded by this court, the plaintiff recovered judg- 
ment for $1,500 on the first count, $3,000 on the second 
count and $3,000 on the third count; whereas, in the first 
trial, the plaintiff recovered judgment for $6,334.42 on 
the first count, and judgment was rendered for the defend- 
ants on the second and third counts. The first count was 
founded upon plaintiff’s discharge by the committing mag- 
istrate, and the second and third counts were founded upon 
proceedings had upon two indictments found in the crim- 
inal court. 

It is essential to a recovery in an action for malicious 
prosecution, that the prosecution should be ended, and 
1. maticrous Pros- that it should have been instituted malicious- 
ECUTION: proba- ‘2 
blecause: malice ly and without probable cause. 

When this case was here before, this court said: “If 
there be reasonable or probable cause, no malice, however 
distinctly proved, will make the defendant hable. The 
proof of malice does not establish the want of probable 
cause, nor does the want of probable cause necessarily 
establish the existence of malice. That is to say, malice 
is uot an inference of law from the want of probable cause. 
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Malice, however, need not be proved by direct and positive 
testimony, but may be inferred from the facts which go to 
establish the want of probable cause; and this is all that 
is meant when it is said that malice may be inferred from 
the want of probable cause.” 59 Mo., loc. cit. 575-6. 

In the case of VanSickle v. Brown, probable cause 
was defined as follows: “In our opinion, that reasonable 
and probable cause which will relieve a prosecutor from 
liability is, a belief by him in the guilt of the accused, 
based upon circumstances sufficiently strong to induce such 
belief in the mind of a reasonable and cautious man.” 
68 Mo., loc. cit. 635. 

It may be further observed that the action of a grand 
jury in finding a bill of indictment, or the commitment of 
. = - : the See the prisoner by the examining magistrate 1s 

ment refusal of prima facie evidence of probable cause. 
mit. Sharpe v. Johnston, 59 Mo. 557; VanSickle v. 
Brown, 68 Mo. 627; State v. Railey, 35 Mo. 168; Brant v. 
Higgins, 10 Mo. 728; Graham v. Noble, 13 Serg. & R. 233; 
Bacon v. Towne, 4+ Cush. 217. On the other hand, the 
refusal of the committing magistrate to bind the defendant 
over, has been said by this court to be very persuasive 
evidence that the prosecution was without probable cause. 
Sharpe v. Johnston, 59 Mo. 557; Casperson v. Sproule, 39 Mo. 
89; Brant v. Higgins, 10 Mo. 728. 

When an indictment has been found by the grand 
jury or the defendant has been committed by the examin- 
ing magistrate, this prima facie evidence of probable cause 
may be rebutted or overthrown by evidence showing that 
such indictment, or commitment, was obtained by false or 
fraudulent testimony, or other improper means, or by 
evidence showing that the prosecutor, notwithstanding the 
action of the grand jury, or the committing magistrate, 
did not himself believe the defendant to be guilty. When 
the examining magistrate refuses to commit, and it 1s 
thus determined that there is no probable cause for 
the prosecution, any inference of malice which may be 
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drawn from such fact, will be overcome by showing that 
the prosecutor, after having fully informed himself as to 
all ascertainable facts bearing upon the guilt or innocence 
of the plaintiff, and having fully and fairly communicated 
the same to reputable counsel, instituted the prosecution 
under the opinion of such counsel that the plaintiff was 
legally subject to a criminal charge, and himself believed 
such advice to be correct and that the plaintiff was guilty. 
This 1s what is meant by consulting counsel, and institut- 
ing a prosecution in good faith. 

Before proceeding to examine, in the light of these 
general say 0p the instructions given and refused by 
3. mommies oes : the trial court, the verdict in the case, as now 
—_ before grand presented, renders it necessary for us to de- 

ay termine whether there could in any event be 
a recovery on each count of the petition, 1t being conceded 
that the two indictments were for the same oftense charged 
before the committing magistrate. 

In the case ot Bacon v. Towne, 4 Cush. 217, it appeared 
that the plaintiff was bound over by the committing mag- 
istrate, and was subsequently indicted by the grand jury, 
but in consequence of a defect in the indictment the public 
prosecutor entered a nolle proseque thereon, and forthwith 
another indictment was laid before the grand jury and was 
found upon the evidence already given; upon which last 
indictment the plaintiff was tried and acquitted, and he 
thereupon instituted an action for malicious prosecution. 
Shaw, C. J., delivered the opinion of the court, holding 
that there was a single continuous prosecution, which was 
not ended until the plaintiff was anqeties on the second 
indictment. 

The case at bar is distinguishable from that case in 
this: In the case at bar, the first prosecution was ended 
when the plaintift was discharged by the examining mag- 
istrate. When the prisoner is discharged by the examin- 
ing magistrate, the law does not require that the examina- 
tion taken by him shall be certified and delivered to the 
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clerk of the court having cognizance of the oftense charged 
to be laid before the grand jury. It is only when the pris- 
oner is bound over that this 1s required to be done. Wag. 
Stat., chap. 111, art. 2, $$ 25, 27, 33. So that if the prosecutor 
should, after the discharge of the prisoner, voluntarily ap 
pear, or cause himself to be summoned, before the grand 
jury and procure the prisoner to be indicted tor the same 
offense charged before the magistrate, this would be the 
institution of a second and independent prosecution, for 
which he could be held hable if he acted maliciously and 
without probable cause. But if, in such case, the prose- 
eutor should not voluntarily appear, but should be sum- 
moned before the grand jury, without his own procurement, 
he would not be liable to an action, unless the testimony 
given by him, on which the plaintiff was indicted and ar- 
rested was false or fraudulent. 

And we are further of opinion, that when two indict- 
ments are found by the grand jury for the same offense, 
5 : two in- and the second indictment is preferred solely 

ictments, when 

they may and on account of some formal defect in the first* 
constitute sepa and the first is thereby suspended and is 
tion. quashed, no action for malicious prosecution 
can be based upon the order of the court discharging the 
prisoner from the first indictment. Even if the first indict- 
ment had been quashed before the second indictment was 
found, and the criminal court had committed or recog- 
nized the plaintiff to answer a new indictment, as it might 
have (§ 1986, Rev. Stat.), such second indictment could 
not be regarded as the institution of a new prosecution, 
but as a continuation of the proceedings under the first in- 
dictment. Under this view of the law, instruction num- 
bered 14, asked by the defendant and refused by the court, 
should have been given. 

For reasons heretofore given, instructions 13, 15, 16 
and 17 asked by defendants were properly refused inas- 
much as they directed a finding for the defendants on all 
the counts, if the offense charged in the indictments was 


4. 
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the same ottense charged before the committing magistrate. 

The third instruction asked by the defendants, was as 
follows: 

“3. If the jury believe there was reasonable cause 

for the prosecution, no malice, however distinctly proved, 
5. factscon’ will make defendants hable in this action, 
Stituting malice» 
a question of law- and the proof of want of probable cause does 
not necessarily establish the existence of malice; that 1s 
to say, malice 1s not an inference of law from the want of 
probable cause, and the jury cannot infer malice unless the 
facts attending the conduct and determination of the prosecution, 
and those adduced to establish the want of probable cause, are 
of a character to warrant such inference.” This instruction 
is in the language of the opinion delivered by this court, 
when the case was first here. It was given by the court 
with the exception of that portion 1n italics, and that was 
properly omitted, as the context of the opinion from which 
it was taken shows that it was intended by this court as a 
direction to trial courts in giving instructions in regard to 
the inference of malice from the want of probable cause. 
It should not be embodied in an instruction for the reason 
that it involves a question of law. Whether the facts are 
such as to warrant an inference of malice, is a question of 
law for the court. 

We see no material error in the instructions given by 
the court, so far as the first count is concerned. 

Under the view we take of the case, additional in- 
structions should have been asked applicable to the count 
and upon the prosecutions under the indictment. 

Instruction numbered eight given for the plaintiff, has 
been sharply criticised by defendants’ counsel, and has 





6 advice of been declared to be erroneous by the court 
oun 
faith. of appeals. We have the same opinion, how- 


ever, in regard to this instruction, now, which we had when 
this case was first here, and treating it as applicable alone 
to the first count, as it was treated on the record then be- 
fore us, we think it correct. This instruction is, in eftect, 
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the converse of instruction five, given for the defendants, 
and we may remark here, that instruction five 1s inaccurate, 
in using in the last line the words, “then there was prob- 
able cause,” in lieu of the words, “then such prosecution 
was not malicious.” The advice of counsel cannot accu- 
rately be said to amount to probable cause, in the face of 
the judgment of the magistrate discharging the prisoner. 
The discharge of the plaintiff by the committing magis- 
trate was prima facie evidence of a want of probable cause, 
although counsel may have advised that plaintiff was liable 
toa criminal charge; and although defendant may have 
communicated to counsel learned in the law, all the facts 
and circumstances bearing upon the guilt or imnocence of 
the plaintiff, which they knew, or by reasonable diligence 
could have ascertained, yet if, notwithstanding the advice 
of counsel, they believed that the prosecution must fal 
and they were actuated in commencing said prosecution not 
simply by angry passions or hostile feelings, but by a desire 
to injure and wrong the plaintiff, then most certainly they 
could not be said to have consulted counsel in good faith, 
and the jury would have been warranted in finding that 
the prosecution was malicious. This is what we think the 
eighth instruction means. 

When the case is re-tried, the instruction given for 
plaintiff defining probable cause, might be made more ex- 
plicit by adopting the definition given by this court, and 
the language employed, in the fifth instruction given for 
the plaintiff, to express malice on the part of defendant, 
might also be made a little more perspicuous. 

The judgment of the court of appeals reversing the 

udgment of the circuit court and remanding the cause, 
will be affirmed. All concur, except Judge Ray, absent. 


On Rehearing. 


Perr CurtaM.—The opinion of this court filed on the 
6th day of February, 1882, being founded upon the refusal 
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7. practicr In su- Of the circuit court to give the fourteenth 
PREME COURT: re- , " 

mittitur. instruction asked by the defendant, which 
relates to the second count; and the plaintiff having offered, 
pending his motion for a rehearing to remit the damages 
recovered on that count, we think it in the interest of jus- 
tice that he should be permitted to do so. Interest reipub- 
licae ut sit finis litium. The motion for a rehearing will, 
therefore, be sustained, and a remittitur entered for the 
damages recovered on the second count, and the judgment 
will then be affirmed. We have added a few words to the 


original opinion in order to make it more explicit. 





GaMMON, Appellant, v. LAFAYETTE CouNTY. 


1. Public Officers: truer compensation. The right of a public offi- 
cer to compensation for his services 1s derived from the statute. 
Unless that gives it he must perform his duties without compensa- 
tion. 

2. Probate Judges: rrres. Probate judges are not entitled to fees 
for entering orders opening and adjourning court. 


Appeal from Lafayette Circuit Court—Hon. Wa. T. Woon, 
Judge. 


AFFIRMED. 
Alex. Graves for appellant. 
John S. Blackwell and William Young for respondent. 


Henry, J.—Plaintiff sued the county before a justice 
of the peace on an account for $9.25, the aggregate of fees 
claimed by him as clerk of the probate court of said county, 
for opening and adjourning orders of said court entered 
of record from April 8th to July 10th, 1878, inclusive, ex- 
cept Sundays. Defendant had judgment both in the jus- 

















676 SUPREME COURT OF MISSOURI, 


Gammon v. Lafayette County. 








tice’s court and the circuit court, and plaintiff has appealed 
to this court. It is agreed that plaintiff was judge and 
ex-officio clerk of the probate court of Lafayette county, 
and the only question to be determined is whether plaintiff 
is entitled by law to the fees claimed. 

The right of a public officer to fees is derived from 
the statute. He is entitled to no fees for services he may 
perform, as such officer, unless the statute gives it. When 
the statute fails to provide a fee for service he is required 
to perform as a public officer, he has no claim upon the 
State for compensation for such service. 

Sections 6,7 and 8, Wagner’s Statutes, 620, 621, 622, 
leave no doubt in our minds that plaintiff is not entitled 
to the fees claimed. Section 6 schedules the fees allowed 
clerks of county courts, and section 7 those allowed clerks 
of county courts for services, “in probate and other busi- 
ness relating to settlements of guardians, curators, idiots 
and lunatics.” By section 6 a fee of fifteen cents is allowed 
the clerk of the county court “ for all orders not otherwise 
provided for,” and that entitles him to a fee for each open- 
ing and adjourning order. No such provision is found in 
the schedule of fees allowed the clerk of that court for 
services in probate business, and section 8 provides that 
“judges of probate shall have such fees for their services 
as are allowed by law to clerks of county courts for like 
services.” That the county had previously paid plaintift 
and others for similar services, is immaterial. A miscon- 
ception of the statute by the county court, no matter how 
long it may have been acted upon by that tribunal, will 
not change the law. All concurring, the judgment is af- 


firmed. 
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GREENE, Plaintiff in Error, v. Hout. 


1. Administrator’s Deed. An administrator's deed will pass ne 
title to land not described in the order of sale. 


2. A deed by an administrator to his co-administrator is void. 





Error to Lawrence Circuit Court—Hon. JosepH CRAVENS, 
Judge. 


REVERSED. 


This was an action of ejectment to recover the west 
half of lot No. 2 of the northwest fractional quarter of 
section 1, township 26, range 25, and the northwest quarter, 
southwest quarter section 36, township 27, range 25, in 
Lawrence county. Plaintiff claimed as only son and heir 
of John A. Greene, who died in the year 1854, seized of 
these lands. On the 19th day of January, 1855, Wm. 
Greene and Cynthia Greene, widow of the deceased, qual- 
ified as administrators of the estate. On the 9th day of 
May, 1855, a petition running in their joint names as ad- 
ministrators, but signed by Wm. Greene alone, was pre- 
sented to the probate court of Lawrence county, asking 
leave to sell, for the payment of debts, the west half lot 
No. 1, northwest fractional quarter section 1, township 26, 
range 25, and northwest quarter, southwest quarter section 
36, township 27, range 25. On the 6th day of August fol- 
lowing the court ordered that the “administrators or any 
one of them,” sell the real estate “ described in the peti- 
tion of said administrators,” at private sale. On the 8th 
day of November following Wm. Greene made report that 
he had sold to Cynthia Greene at private sale the west half 
lot No. 2, northwest fractional quarter section 1, township 
26, range 25, and the northwest quarter, southwest quarter 
section 36, township 27, range 25. On the same day the 
report was approved, the order of approval referring to 
the report and designating the land as “the real estate of 








678 SUPREME COURT OF MISSOU KI. 





Greene v. Holt. 





said John A. Greene,” but not particularly describing it. 
Thereupon Wm. Greene, as administrator, executed a deed 
to Cynthia Greene, describing the land as in the report, 
viz: the west half of lot No. 2, etc., the proper description, 
and not as in the petition, the west half of lot No. 1, ete. 
Defendant claimed through mesne conveyances under this 
sale. 

The foregoing facts appeared in evidence; and it also 
appeared that Cynthia Greene, after qualifying as admin- 
istratrix, received certain personal property on account of 
her dower, for which she gave to Wm. Greene a receipt in 
which she styled him “ my co-administrator of the estate 
of John A. Greene, deceased,” that up to the date of the 
report of sale she was named and treated in the orders of 
the probate court as one of the administrators, and that 
after that time Wm. Greene was treated as sole adminis- 
trator, and as such made all the settlements both annual 
and final. 

It also appeared that the defendant, and those under 
whom she claimed, had made improvements and paid taxes 
on the land, and for these defendant asked re-imbursement 
in case the court should find she had no title to the land. 
There was a verdict and judgment for defendant, and 
plaintiff sued out this writ of error. 


N. Gibbs for plaintiff in error. 


J. C. Cravens for defendant in error. 


I. 


SuERrwoop, J.—There can be no question of the plaint- 
iff’s right to recover a portion of the land sued for, to-wit : 
the west half of lot No. 2 of the northwest fractional quar- 
ter of section 1, township 26, range 25, since this land, 
though described in the deed and in the report of sale, is 
not described in the petition, nor in the order approving 








OCTOBER TERM, 1882. 679 


Greene v. Holt. 








the sale, nor in the order of sale; the only allusion in the 
latter order to the real estate being this: “that the admin- 
istrators, or any one of them, be ordered and authorized to 
sell said real estate of said deceased, which is described in 
the petition of said administrators heretofore filed.” We 
have ruled that where the proceedings show no order au- 
thorizing the sale, “‘ such a defect is a fatal one, and incap- 
able of being supplied by anything else, whether consisting 
of a notice of sale, report of sale or administrator’s deed. 
The order of sale in cases of this sort, occupies the same 
relation to the sale, by an administrator, that a judgment 
or decree does to an execution sale by a sheriff.” Evans 
v. Snyder, 64 Mo. 516. This being true, it must needs fol- 
low as a logical sequence that where a portion of the land 
actually sold is not described in the petition at all, and the 
order of sale only authorizes the sale of such lands as “is 
described in the petition,” that so far as concerns that por- 
tion, misdescribed in the petition, the same principle must 
govern, and that portion held to have been sold without 
eny order of sale. No title passes when the petition refers 
‘o one tract of land and the order of sale to another tract. 
Rorer Judic. Sales, § 261, and cases cited. As to that por- 
tion of the land, therefore, we will occupy no further time 
in discussing, but proceed to the examination of that por- 
tion which is correctly described in the petition. 


Il. 


The sale of the residue of the land to Cynthia Greene, 
must also be held void for the reason that she was the ad- 
ministratrix of the estate, and the sale was a private one 
made to her by her associates in the administration. This 
sale occurred on the day the order therefor was made, Au- 
gust 5th, 1855, before the Revised Statutes of that year 
were passed by the legislature, and consequently that sale 
was governed by the revision of 1845, whereby it is pro- 
vided: ‘“ Nor shall an executor or administrator directly 
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or indirectly become the purchaser of such real estate at 
public sale at less than three-fourths of its appraised value.” 
p- 87, § 831. And the sale of such land was null also, be- 
cause the statute did not authorize one administrator to 
convey to his associate, but expressly required the clerk of 
the county court, in case of such purchase, to execute the 
necessary deed. Ib., 88,§ 34. Thesection just mentioned 
makes no exception of cases where there are more adminis- 
trators than one; and the statute is the chart of the adminis- 
trator’s powers; what it forbids he cannot do, and what it 
authorizes that alone can he do. Negative words are im- 
perative. The King v. Leicester, 7 B. & C. 12; Dwarris on 
Stat., 611; Sedgwick on Stat. Const., 316, 320, 325, and 
notes. Besides, co-administrators are regarded in law as 
one individual, and, therefore, one co-administrator cannot 
convey to his associate ; for this would, in effect, be equiv- 
alent to conveying to himself; and both administrators 
must join in executing a deed conveying the land of their 
intestate in order to pass the title to a third person ; and if 
this be true, certainly one administrator could not accom- 
plish more by his deed to his co-administrator, than he 
could by such a deed to a stranger. 

And it is futile in the face of the facts spread upon 
this record, to say that Cynthia Greene was not, at the 
time she purchased the land in controversy, the adminis- 
tratrix of the estate. 

The present case differs very widely from that of Gray. 
son v. Weddle, 63 Mo. 523, for there, Mrs. Morgan having 
been appointed administratrix in common with Banter, 
never, so far as the record shows, qualified as such, while 
here, Cynthia Greene not only qualified, but entered upon 
the active discharge of the usual duties of administratrix, 
joining in the petition for, and obtaining the order of sale ; 
and it was not until the sale occurred that the record be- 
came silent as to her status toward the estate. Indeed, the 
order of sale seems to contemplate the sale to Cynthia 
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Greene, for the order goes that: “The administrator, or 
any one of them, be ordered and authorized to sell said 
real estate of said deceased.” 


ITT. 


As to any equities growing out of the foregoing facts, 
they may be adjusted in accordance with the principles 
heretofore enunciated by this court. 

Judgment reversed and cause remanded. All concur 
in the result. 





Tue State v. France, Appellant. 


1. Juror: MALE CITIZEN. A person summoned asa juror had been 
living in the county about two months, having come thither from 
another state, with the intention of making it his permanent home; 
Held, that under a statute which required every juror to be ‘‘a male 
citizen of the State and a resident of the county,” he was qualified 
to serve. 

2. Homicide: wire’s tnripetity. To reduce a homicide to man- 
slaughter on the ground of illicit intercourse between the deceased 
and the wife of the defendant, the detection must have been in the 
very act, and the killing instant upon the detection. 


Appeal from St. Clair Circuit Court—Hon. J. D. Parkrnson, 
Judge. 


AFFIRMED. 


‘ D. H. McIntyre, Attorney General, for the State. 

Norton, J.—The defendant was indicted in the circuit 
court of St. Clair county for murder in the first degree, at 
its March term, 1878, for killing William Dickey. He 
























682 SUPREME COURT OF MISSOURI, 


The State v. France. 








was put upon his trial at the March term, 1880, of said 
court, and was convicted of murder in the second degree, 
and his punishment assessed at forty years’ imprisonment 
in the penitentiary, from which judgment he bas appealed 
to this court. As counsel for defendant have not filed a 
brief in this cause, we are left to an examination of the rec- 
ord for the discovery of reversible error, and upon such ex- 
amination we find among other things an objection that the 
indictment does not charge either that the killing was done 
willfully, deliberately, premeditatedly and with malice 
aforethought, or that it was done in St. Clair county. 

This objection is without foundation, as the indict- 
ment, after setting out the assault with a shot-gun by dis- 
charging the same in and upon the body of deceased, 
distinctly avers that the said F. J. France him the said 
William Dickey in the manner and by the means afore- 
said, willfully, feloniously, deliberately, premeditatedly, of 
his malice aforethought, did killand murder. After alleg- 
ing that the assault and wounding was done in St. Clair 
county, it is averred that of “said three mortal wounds the 
said William Dickey did languish, and there and then, on 
the 2nd day of January, 1878, within the county and State 
aforesaid, by reason of said wounds, did die.” 

An objection was also made to W. B. Fortune and 
John V. Burgess, who had been summoned as petit jurors, 
on the ground that they had not resided in the State and 
county one year. Upon the voir dire examination of these 
persons touching their qualifications as jnrors, it appeared 
that one of them had lived in the State and county of St. 
Clair about two months, and the other about five months, 
and that both of them had settled there with the intention 
of. making their permanent homes in the county and State. | 
This was all that is required by section 2777, Revised Stat- 
utes, which provides “that every juror, grand or petit, 
shall be a male citizen of the State and resident of the 
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county, sober and intelligent, of good reputation, over 
twenty-one years of age, and otherwise qualified.” 

No exception was taken by defendant, either to the 
reception or rejection of evidence, and it will only, there- 
fore, be referred to for the purpose of determining 
whether or not the court erred in giving and refusing in- 
structions. 

The evidence tends to show that the homicide was 
committed under the following circumstances: Deceased 
had been living for some weeks at defendant’s house and 
with his family ; that defendant became suspicious that im- 
proper intimacy was existing between deceased and de- 
fendant’s wife, and defendant, who testifies in his own be- 
half, stated in his evidence that on the morning of the trag- 
edy, to satisfy himself of the guilt of his wife, he requested 
her to accompany him to his Aunt Polly Rickman’s, who 
lived about one-fourth of a mile distant; that they started, 
and while on the way he charged her with infidelity, which 
she at first denied, but finally admitted that on Saturday, 
two days previous, she had illicit intercourse with de- 
ceased. As to what occurred after they arrived at Mrs. 
Rickman’s, defendant testified as follows: “I charged her 
guilt to Aunt Polly ; I made some statement ; [I don’t re- 
member the language. She declared her innocence except 
as to the Saturday previous. She might have said Satur- 
day at one time and Friday at another. After her confes- 
sion I was satisfied. I wanted them to know it, that there 
was something in it. I wanted them to know why I would 
not live with her. I wasin Rickman’s house a short time; - 
then I went back to my house; went in; passed into the 
kitchen ; took my coat off. Dickey was sitting down on 
east of fire-place in main room, reading. I got a plumb- 
bob and went into the main room. I walked up behind 
Dickey and took him by the hair with my left hand and 
struck him with my right. I held the plumb-bob in my 
right hand with the strap wrapped around my wrist. 
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When I struck he jumped up, and broke loose as I struck 
him again; then the bob flew off the strap. I don’t re- 
member what I said; suppose I told him why I struck him. 
We grappled. Ithen threw him down; he threw me off 
and sprang for the gun, and I took it away from him; he 
ran and I shot him. I don’t remember that he pulled the 
door shut after him. I stepped out and fired ; put gun up 
in the rack and went down to Rickman’s. * * 

I know that I was calm—as calm as the dead sea—when I 
shot him. By this I mean I was not boisterous.” Other 
evidence showed that soon after deceased was shot he was 
found lying on the ground in defendant’s yard, and when 
asked who shot him, he said defendant first struck him 
with a rock, that he then ran and defendant shot him. 

Upon this state of facts the court instructed the jury 
as to murder in the first and second degrees, in which the 
words willful, deliberate, premeditated and malice are prop- 
erly defined. The court also gave the following instruc- 
tions, which are excepted to: 

5. Should the jury believe from the evidence that 
the defendant killed the deceased because of his knowl- 
edge or suspicion of deceased and defendant’s wife having 
had illicit intercourse, and that he committed the act of 
killing willfully, deliberately, premeditatedly and mali- 
ciously, they should find him guilty of murder in the first 
degree; but if they should believe that the act of killing 
was without deliberation as above defined, they will find 
the defendant guilty of murder in the second degree. 

6. Where a man finds his wife in the act of adultery 
and at that moment kills the adulterer, then the law, though 
not justifying the killing, lessens the offense to manslaugh- 
ter, because the character of the injury is such as the law 
presumes to excite that passion in the mind of the slayer 
which precludes premeditation or malice; but when the 
wife has been discovered in the actual act of adultery and 
the killing follows immediately upon the discovery of the 
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wife and adulterer in the act, the law will reduce the of- 
tense, on the ground of passion, to manslaughter. 

7. Even though the jury should believe that the de- 
fendant’s wife on the morning of January 2nd, 1878, con- 
fessed to him that she had had sexual intercourse two or 
three days before with Dickey, and that defendant after- 
ward killed Dickey because of anger or revenge engen- 
dered in defendant’s mind against Dickey by reason of 
such confession having been made to him by his wife, yet 
they will not, from this fact alone, acquit the defendant, 
but can take it in consideration only for the purpose of 
determining the existence of deliberation on the part of 
defendant at the time he killed Dickey, that is, to deter- 
mine whether defendant’s mind, after such confession and 
before the killing, was in such a cool state and condition 
as to form a conscious design or purpose to kill Dickey ; 
and if at the time defendant killed Dickey he was in a cool 
state of the blood and did not kill him in a heat of passion 
the instant the design to kill was conceived, but killed 
him, though only an instant after he had formed in his 
mind a conscious design and fixed purpose to kill, then 
such killing was deliberate. 

The principles of law announced in these instructions 
have been sanctioned by this court in the case of the Stuvte 
v. Holme, 54 Mo. 158. The rule governing in such cases is 
thus laid down by Mr. Bishop (2 Bishop Crim. Law, § 638) : 
‘“ Tf a husband finds his wife committing adultery, and pro- 
voked by the wrong, instantly takes her life or the adul- 
terer’s * * * the homicide is only man- 
slaughter. But to entitle it to this tender consideration, 
the detection must be inthe very act, which is supposed to 
so stir the blood of the injured person as to impair for the 
moment his reason; and if, after merely hearing of:such an 
outrage, the wronged individual immediately takes ven- 
geance on the other by pursuing and killing him, his of- 
fence is murder.” Under the facts of this case the court 
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did not err in refusing an instruction asked by the defend- 
aut as to manslaughter. The cause seems to have been 
fairly tried, and we find nothing in the record to warrant 
us in disturbing the judgment, and it is hereby affirmed. 
All concur. 
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ACTION. 


SPLITTING DEMAND: TRUSTEE OF EXPRESS TRUST. One who holdsa 
demand partly in his own right and partly in the right and for the 
benefit of another, is as to the other a trustee of an express trust, 
and cannot, by assigning his own interest, - up the cause of ac. 
tion, and thus deprive his cestui gue trust of the right to have him 
enforce his rights by suit. Richardson v. Laclede County, 68. 


ACTION BY THIRD PARTY ON CONTRACT MADE FOR HIS BENEFIT. Where 
a debtor abandons his contract and the owner, being indebted to 
the contractor for work done, pays the laborers, deducting what 
they owe A., then pays A., deducting what he owes B., all parties 
thus paid acceding to the arrangement, theré4s an implied under- 
taking on the part of che owner to pay B. the amounts thus retained, 
and B. has a right of action therefor upon the implied promise thus 
made for his benefit. Gibson v. The St. Louis, Kansas City & North- 


ern Railway Company, 549. 


ADMINISTRATION. 


ADMINISTRATOR, APPEAL BY. An administrator may maintain an 
appeal from an order of payment on the ground that it lays down 
a rule of apportionment which works injustice as between the cred- 
itors of the estate. In the Matter of the Estate of McCune, 200. 


ADMINISTRATION APPORTIONMENT OF ASSETS: INTEREST: SECURED 
cRepITorS. The assets of an insolvent decedent’s estate are to be 
apportioned among the creditors in proportion to the amounts due 
them severally at the date of apportionment, and for the purpose of 
ascertaining these amounts, interest on the several allowances to 
that date must be taken into account; and if there are secured cred- 
itors, any sums which they may have realized on their securities 
since obtaining their allowances must be deducted. Jb. 


EXHIBITION OF DEMANDS. The serving of process in a suit against 
an administrator instituted in a court having no jurisdiction, can- 
not be regarded as valid notice to the administrator of the exhibi- 
tion of the demand sued on. Wernse v. McPike, 249. 
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6. 


10. 


JURISDICTION IN PROBATE CaAsES. The act of March 19th, 1866, 
establishing probate courts in Ralls and certain other counties in- 
vested them with exclusive jurisdiction of suits against the estates 
of deceased persons, commenced after their death; and the fact 
that a living person was jointly liable with a decedent did not au- 
thorize the circuit court to take jurisdiction. Jb. 


: NOTICE OF DEMAND. Without notice to the administrator, a 
void ju ent against an estate was presented to the probate court 
and was by that court assigned to the fifth class of allowed demands. 
Held, that this did not constitute a valid allowance of the claim, and 
the administrator |properly disregarded it in making distribution. 





CANCELLING UNLAWFUL ADMINISTRATION. It is an inherent power 
in every judicial tribunal to correct an error which it may have 
committed, when no positive rule of law forbids. Hence, where it 
was made to a to the probate court that a pending admin- 
istration was without authority of law, Held, that it was the duty 
of that court to revoke the authority claimed by the administrator 
and to stay further proceedings, though there was no express stat- 
utory provision authorizing such action. McCabe v. Lewis, 296. 


THE PUBLIC ADMINISTRATOR. While the. public administrator 
may in the first in$tance act on his own judgment in taking charge 
of an estate, his determination is not conclusive of his authority to 
do so. The final determination of the question lies with the pro- 


bate court. Jb. 


. The fourth, fifth and sixth subdivisions of section 8 of the 
chapter on Public Administrators authorizes that officer to take 
charge only of property which was in his county at the time of the 
death of the deceased. Wag. Stat., p. 122. 





An administratrix in Louisiana made final settlement of 
the estate there and then moved to Missouri. The public adminis- 
trator here alleging that she had fraudulently converted to her own 
use a part of the assets of the deceased and had brought them into 
Missouri, took charge of the estate for the purpose of recovering 
them. Held, that if the allegations were correct the public admin- 
istrator was not entitled to administer. Her liability was to the 
creditors and distributees directly. 





A PUBLIC ADMINISTRATOR who has unlawfully taken charge of an 
estate cannot maintain an action to recover assets of the estate. 


Lewis v. McCabe, 307. 


A BOND IS NOT INVALID as a statutory bond merely because it does 
not follow the exact words of the statute. Newton v. Coz, 352. 


THE OBJECTION THAT A DEMAND was not made on the executor be- 
fore the issuance of execution against him, cannot be made in a 
proceeding on a scire facias ggainst his sureties. Jb. 
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13. VOID ADMINISTRATOR’S DEED: EQUITIES OF GRANTEE FOR RE-IMBURSE- 
MENT. If an administrator’s deed fails to pass title by reason of a 
defect in the proceedings on which it is founded, the heirs of the 
intestate will still not be permitted to recover the land without re- 
imbursing the purchaser for the purchase money and any taxes 
paid by him with interest on both. Schafer v. Causey, 365. 


14. ADMINISTRATION: REMEDY AGAINST SURETIES OF DECEASED ADMIN- 
IsrRATOoR. The remedy provided by section 68, page 487, General 
Statutes 1865, against the sureties of a deceased administrator or 
executor who has not accounted for funds of the estate, may be in- 
voked in any case of administration. It is not solely applicable to 
partnership estates. Babb v. Ellis, 459. 


15. DUAL FIDUCIARY CAPACITY: ADMINISTRATOR: COMMISSIONER IN 
PARTITION: LIABILITY FOR ruNDs. Where the administrator of an 
estate was appointed commissioner in partition to sell lands of the 
estate, and upon making sale was ordered to pay a certain portion 
of the proceeds to the widow in lieu of homestead and dower, and 
the remainder, after satisfying certain demands, to himself as ad- 
ministrator, and the widow, without giving a supersedeas bond, ap- 
pealed from this order, claiming a larger share of the proceeds; 
Held, that as to the part not claimed by her it was not only the right 
but the duty of the commissioner to transfer it to himself as ad- 
ministrator pending the appeal. Jb. 


: . The evidence in the present case, Held, to show 
that funds held by deceased as commissioner in partition were trans- 
ferred by him to himself as administrator. Ib. 


16. 





17. PuBLIC ADMINISTRATOR: PLEADING. A petition in an action by a pub- 
lic administrator against his predecessor in office to recover assets 
not accounted for, sufficiently shows a right of recovery in the 
plaintiff, when it avers that the court of probate has ordered de- 
fendant to pay and deliver the same to plaintiff, and that defendant, 
upon demand made, has refused to comply with the order. It is 
not necessary that it should further aver that the estate has been 
fully administered, or that defendant has been discharged in the 
ordinary course of law as other administrators. The State ex rel. 
Guenther v. King, 510. 


18. ADMINISTATOR’s DEED. An administrator’s deed will pass no title 
to land not described in the order of sale. Greene v. Holt, 677. 


19. ———. A deed by an administrator to his co-administrator is void. 
Ib. 


PROBATE OF WILLs. See Bradstreet v. Kinsella, 63. 


APPEAL FROM ORDER DISCHARGING ADMINISTRATOR. See Ro Bards v. 
Lamb, 192. 


FEES OF PROBATE JUDGE. See Gammon v. Lafayette County, 675. 
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ADVERSE POSSESSION. 


Facts HELD NOT TO AMOUNT TO. Upon a plea of the statute of lim- 
itations, the only evidence given of possession during the first year 
of the statutory period was fhat defendant’s grantor went once upon 
the land, set up two stakes at what he was told were corners, tried 
to ascertain the boundaries, and afterward paid the taxes for the 
year. Held, that this did not amount to possession, and the plea 
was not sustained. Bradstreet v. Kinsella, 63. 


ACTION FOR REAL ESTATE: GENERAL DENIAL: EVIDENCE. In an action 
involving title to real estate, the defense of adverse possession for 
the statutory period is admissible under a general denial of the 
plaintiff’s title. Hill v Bailey, 454. 


AGISTMENT. 


LIABILITY OF AGISTER FOR DAMAGES DONE BY CATTLE IN HIS CARE. See 


Reddick v. Newburn, 423. 


APPEALS. 


APPEAL AFTER SATISFACTION. A party who has accepted satisfaction 
of a judgment in his favor, cannot afterward appeal. Thus where a 
probate order ascertained the balance of assets in the hands of a 
retiring administrator and declared that on filing in court the re- 
ceipt of his successors therefor, he should be discharged, and the 
successors received the assets and gave such a receipt, and he pro- 
duced the receipt in court, and an order was entered discharging 
him: Held, that they could not appeal from the order. Ro Bards 
v. Lamb, 192. 


ADMINISTRATOR, APPEAL BY. An administrator may maintain an 
appeal from an order of payment on the ground that it lays down 
a rule of apportionment which works injustice as between the cred- 
itors of the estate. In the Matter of the Estate of McCune, 200. 


APPEAL: SUPERSEDEAS. An appeal, with the statutory bond, from 
a judgment awarding a peremptory mandamus, operates as a su- 
persedeas. The State ex rel. The Laclede Bank v. Lewis, 370. 


ARBITRATION. 


award by an arbitrator upon the testimony of unsworn witnesses, 
is not binding. Wolfe v. Hyatt, 156. 


ARREST. 


PowER TO MAKE, WITHOUT WARRANT. See The State v. Grant, 236. 
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ATTORNEY AND CLIENT. 


MARRIED WOMAN’S CONTRACT TO PAY ATTORNEY’S FEES. See Musick v. 
Dodson, 624. 


RAILMENT. 


1. AGISTER OF CATTLE: LIABILITY FOR DAMAGES DONE BY THEM—AT 
COMMON LAW—UNDER THE STATUTE. It is a rule of the common law 
that an agister of cattle is liable for damages done by the cattle es- 
caping from his own premises upon those of another; and this rule 
is not changed by section 5653, Revised Statutes, which makes the 
owner liable for @amages where his cattle break into any inclosure 
having a lawful fence. Reddick v. Newburn, 423. 


2. LANDLORD’s LIEN FOR RENT: CHATTEL MORTGAGE: CONFLICTING 
RIGHTS UNDER THEM. A tenant covenanted that his landlord should 
have a lien on the furniture which the tenant should put into the 
leased premises, and afterward gave a deed of trust on the same 
furniture, to secure notes for money loaned. The landlord subse- 
quently entered for non-payment of rent, took possession of the 
furniture, used it for a time and then sold it for less than the rent 
in arrear. The notes were due at the time of the entry. In an ac- 
tion by the holder of the notes against the landlord to recover for 
the use of the furniture; Held, that the relation of the landlord to 
the furniture was rather that of a pledgee than a mortgagee, and 
while he might retain the possession he could not use it without 
accounting to the plaintiff for the value of the use. 

But per Henry, J.:° He was entitled to retain enough to make 
good the deficiency of rent, and was accountable to the plaintiff 
only for the balance. The State ex rel. Wright v. Adams, 605. 


BAILEE MAY RECOVER FOR DAMAGES TO CATTLE. See Alexander v. Han- 
nibal & St. Joseph Railroad Company, 494. 


: BAWDY HOUSE. 


INDICTMENT FOR KEEPING. The State v. Bregard, 322. 


BILL OF EXCEPTIONS. 


WuenrE it appeared that by an agreement of record the appellant was 
allowed thirty days after the adjournment of court within which to 
file a bill of exceptions, but nothing in the bill or the record proper 
showed when the bill was filed or when the court adjourned, or even 
with certainty that the bill was ever filed at all; Held, that this 
court could not consider it. The Eau Claire Lumber Company v. 
Howard, 517. 


BOARDING HOUSE. 


UICENSE TO KEEP. See The City of St. Louis vy. Bircher, 481. 
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BURGLARY. 


BURGLARY AND LARCENY: AUTREFOIS convict. Burglary and lar- 
ceny, committed at the same time, are distinct offenses. A convic- 
tion of one is not a bar toa prosecution for the other. The State v. 
Martin, 337. 


BURGLARY AND LARCENY COMMITTED TOGETHER. Although the 
statute permits the offenses of burglary and larceny, when committed 
together, to be charged in one count, they nevertheless remain dis- 
tinct offenses, and the jury is not bound to find the defendant guilty 
of one because he is guilty of the other. The State v. Kelsoe, 505. 


CARRIERS. 


CARRIER OF PASSENGERS—NOT AN INSURER. A carrier of passen- 
gers is not an insurer but is held only to the utmost care and dili- 
gence of a cautious person. An instruction, therefore, that a car- 
rier was liable for an injury toa passenger from a defect in his vehicle 
unless he had used the “greatest possible care and diligence that 
was necessary,” is erroneous. Gilson v. The Jackson County Horse 
Railway Company, 282. 


CARRIER OF LIVE STOCK: SPECIAL conTRACT. The liability of car- 
riers of live stock may be limited by a special contract, whereby the 
shipper agrees that his claim for damages under the contract, if 
any, shall be made in writing to the general freight agent of the 
carrier within five days after the live stock shall have been unloaded 
or delivered at the point of destination. Dawson v. The St. Louis, 
Kansas City & Northern Railway Company, 514. 


CITIZEN. 


See The State v. France, 681. 


COLLATERAL SECURITY. 


How TREATED, IN APPORTIONING ESTATE OF A DECEDENT. See In the 


Matter of McCune’s Estate, 200. 


COMPROMISE. 


ADMISSIONS, AS EVIDENCE: COMPROMISE. Admissions made by a 


arty to a controversy to a third person under the impression that 
fe is the representative of the adverse party and is endeavoring to 
effect a compromise of the controversy, are not admissible in evi- 
dence against the party making them, though the impression be an 
erroneous one. The Kansas City, St. Louis & Chicago Railroad Com- 


pany v. Farrell, 183. 
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CONGRESSIONAL ELECTION. 


See The State ex rel. Broadhead vy. Berg, 136. 


CONSIDERATION, 
DISMISSAL OF SUIT, A SUFFICIENT. See Jasper County v. Tavis, 13. 
PART PAYMENT AFTER MATURITY, NONE. See Petty v. Douglass, 70. 
FarLure or. See Compton v. Parsons, 455, 


MARRIED WOMAN’sS conTRACT. See Musick v. Dodson, 624. 


CONSTITUTIONAL LAW. 


TITLE OF ACT: DISTURBING THE PEACE. The act of 1868 in relation to 
disturbances of the peace made it an offense to disturb the peace 
. of “any neighborhood, or of any family, or of any school assembled 
for the purpose of instruction.” Acts 1868, p. 3. An amendatory 
act passed in 1870 entitled “An act to change the penalty for dis- 
turbances of the peace,” not only changed the penalty, but made 
the offense to consist in the disturbing of the peace of “‘any person 
or neighborhood, or of any fantily, or of any school assembled for 
the purpose of instruction.” Acts 1870, p. 46. Held, that in so far 
as the latter act undertook to make it an offense to disturb the peace 
of any person it was unconstitutional, that matter not being ex- 
pressed in the title. The State v. Persinger, 346. 


“Due PROcEss OF LAW.” See The City of St. Louis v. Richeson, 470. 


CONTEMPT. 


POWER OF NOTARY TO COMMIT FoR. See Ex Parte Priest, 229. 


CONTINUANCE. 


See The State v. Cavanaugh, 53; See The State v. Andrew, 101; See The 
State v. Underwood, 630. 


CONTRACTS. 


1, ACTION BY THIRD PARTY ON CONTRACT MADE FOR HIS BENEFIT. Where 
a debtor abandons his contract and the owner, being indebted to 
the contractor for work done, pays the laborers, deducting what 
they owe A., then pays A., deducting what he owes B., all parties 
thus paid acceding to the arrangement, there isan implied under- 
taking on the part of the owner to pay B. the amounts thus retained, 








694 INDEX. 


and B. has a right of action therefor upon the implied promise thus 
made for his benetit. Gibson v. The St. Louis, Kansas City & North- 
ern Railway Company, 549. 


CoNTRACT OF FATHER TO SURRENDER HIS MINOR CHILD. By the 
common law, a father cannot irrevocably divest himself of his 
right and duty to have the custody and charge of his child. They 
spring from the law of nature; and public policy, for the good of 
society, will not permit him to abandon them. Jn the Matter of Bere- 
nice S. Scarritt, 535. 


MARRIED WOMAN’S CONTRACT TO PAY ATTORNEY’S FEES. See Musick v. 


Dodson, 624. 


CONVERSION. 


SALE ON TRIAL: VENDOR’S REMEDIES ON CONTRACT. Plaintiff sold 


defendant a machine with warranty, to be paid for if upon trial 
it proved to be as warranted. After trying it, defendant de- 
clined to take it and so notified plaintiff, but continued to use it for 
some days. He then offered to return it to plaintiff, but plaintiff 
refused to receive it, and thereupon defendant left it on the sidewalk 
in front of plaintiff’s store-room. Held, that these facts would not 
sustain an action for conversion. If the machine was really what 
it was warranted to be, plaintiff ’s remedy was by action on the con- 
tract for the purchase-price ; if not he could still have recovered for 
the use of the machine after defendant gave notice that he would 
not take it. McCormack v. Gilliland, 655. 


CORPORATIONS, 


EXECUTION AGAINST STOCKHOLDER: WHEN LIABILITY BECOMES FIXED. 
Section 13, Wagner’s Statutes, page 291, provides as follows: “If 
any execution shall have been issued against the property or effects 
of a corporation, and if there cannot be found whereon to levy 
such execution, then such execution may be issued against any of 
the stockholders to an extent equal in amount to the amount of 
stock by him or her owned, together with any amount unpaid 
thereon; provided, always, that no execution shall issue against 
any stockholder except upon an order from the court in which 
the action, suit or other proceeding shall have been brought or 
instituted, made upon motion in open court, after sufficient notice 
in writing to the person sought to be charged; and upon such mo- 
tion, such court may order execution to issue accordingly.” Held, . 
that the liability of the stockholder is measured by the number of 
shares held by him at the return of the execution, and not by the 
es which he held when the motion was filed. Skrainka v. Al- 
len, 384. 


UNPAID STOCK : LIABILITY TO CREDITORS: MORTGAGE BONDS. ‘‘Where 

rsons become stockholders of a corporation with the understand- 
ing that calls are not to exceed a certain per cent, and afterward 
calls are made in excess of that amount, to compensate for which 
second mortgage bonds are issued to these stockholders, they are 
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liable to the creditors of the corporation for unpaid stock to the 
amount realized by the sale of the bonds.” This ruling in Skrainka 
v. Allen, 7 Mo. App. 434, affirmed. Ib. 


8. SALE OF BANK STOCK: REPRESENTATIONS BY BANK OFFICER AS TO 
CONDITION OF THE BANK. A person buying stock of a bank from the 
bank is entitled to rely upon assurances of an officer of the bank as 
to its financial condition; and if already a stockholder is not bound 
to avail himself of his right of examining the books of the bank. 
The Union National Bank v. Hunt, 439. 


: . A representation by a bank officer that stock of his 
bank is worth $100 per share is a mere expression of opinion or 
commendation of the stock, and if it turns out to be false a note 
taken by him for the price of the stock will not thereby be avoided 
though it was relied on by the purchaser, but it is otherwise with a 
representation that the bank is in a solvent condition and doing a 
good business. Ib. 





5. NATIONAL BANKS: POWER TO SELL THEIR OWN sTOCK. When a Na- 
tional bank purchases its own stock to protect itself from loss upon 
a debt, it is bound to sell the stock within six months, and may sell 
on credit and take the purchaser’s note, with the stock sold as col- 
lateral to secure it, provided this is done in good faith. Jb. 


6. ULTRA VIRES AS A DEFENSE. An abuse of the corporate powers is 
not a sufficient defense to such a note. The question of misuser 
will not be decided collaterally by setting aside a sale otherwise 


good. Ib 


7. DEED TO JOINT STOCK COMPANY : SUBSEQUENT CORPORATION. A con- 
veyance was made to A. B. & C., “directors of the St. Louis & Birm- 
ingham Iron Mining Company, and their successors in office, in 
special trust for the use of the shareholders in said company,” 
which was a joint stock company. Subsequently the members of 
this company were created a corporation under the name of the St. 
Louis & Birmingham Iron Mining Company. Held, that in the ab- 
sence of any conveyance from AB. & C., or from the shareholders 
in the joint stock company, the corporation never acquired title to 
the land held by the joint stock company under the foregoing deed. 
Frank v. Drenkhahn, 508. 


COSTS. 


IN MANDAMUS PROCEEDINGS. The costs of a mandamus proceeding are 
to be adjudged only against such of the respondents as are found 
to have refused to do their duty. The State ex rel. Broadhead v, 


Berg, 136. 


COUNTY WARRANTS. 


ON INTERNAL IMPROVEMENT FUND. The holder of a county warrant pay- 
able out of a fund created alone by the bounty of the governments 
of the United States and the State, and which the county authorities 


* 
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have no power either to create or replenish, by taxation or other~ 
wise, (such as the Internal Improvement Fund,) can look only to 
that fund for payment of his warrant. He has no claim upon the 
county revenues proper. Campbell v. Polk County Cort, 57. 


COURTS. 


SpeciaL JupGe. Under the act of 1877, (Sess. Acts, p. 357, 2 1,) to en- 







title the defendant in a criminal case to be tried by a special judge, 
it was necessary that the affidavit of prejudice on the part of the 
regular judge should be supported by the affidavits of two reputable 
persons. The State v. Cavanaugh, 53. 


HAVE INHERENT POWERS TO CORRECT THEIR OWN ERRORS. Lee McCabe y. 






Lewis, 296. 


COVENANTS OF TITLE. 


JUSTICES’ COURTS: JURISDICTION. A justice of the peace has no juris- 





















diction of an action for a breach of covenant of warranty of title to 
real estate. Bredwell v. The Loan & Investment Compary, 321. 


CRIMINAL LAW. 


FELONIOUS wounpDING. In a prosecution under section 1264, Re- 
vised Statutes 1879, for a felonious wounding, it is not error to in- 
struct the jury that if they believe defendant did unlawfully assault 
and shoot his victim and thereby inflict great bodily harm, they 
should find defendant guilty. It isnot necessary to define the term 
“unlawfully.” The State v. Munson, 109. 


THE RIGHT OF SELF-DEFENSE. The right of self-defense does not 
imply the right of attack, and it will not avail in any case where 
the difficulty is sought for and induced by the party himself. On 
the other hand, to justify the killing ofan adversary on this ground 
it isnot necessary that the danger apprehended by defendant should 
have been real or actualiy impending. It is only necessary that the 
defendant should have had reasonable cause to apprehend that 
there was an immediate design to kill or do him some great bodily 
harm, and that there should have been reasonable cause to ap- 
prehend immediate danger of such design being accomplished. The 
State v. Johnson, 121. 


CUMULATIVE SENTENCES Where several sentences of imprisonment 

are passed on the same day, founded upon successive convictions, 

they should be cumulative. R. S. 1879, 21659. Ex Parte Bryan, 
53. 


BuRGLARY AND LARCENY: AUTREFOIS convict. Burglary and lar- 
ceny, committed at the same time, are distinct offenses. A convic- 
tion of one is not a bar to a prosecution for the other. The State v. 
Martin, 357. 
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DEGREE OF CRIME: DISYINCT OFFENSES: STATUTE. Revised Stat- 
utes, section 1653, which provides “‘that if upon the trial of any 
person for any misdemeanor. it shall appear that the facts given in 
evidence, amount in law to a felony, such person by reason thereof 
shall not be entitled to be acquitted for such misdemeanor, and no 
person tried for such misdemeanor shall be liable afterward to be 
prosecuted for felony on the same facts unless the court shall think 
fit in its discretion to discharge the jury from giving any verdict 
upon such trial and to direct such person to be indicted for a felony, 
in which case such person may be dealt with in all respects as if he 
had not been put upon his trial for such misdemeanor,” relates only 
to offenses of which there are several degrees or grades, and not to 
an ae offense which may be disclosed by the evidence at 
the trial. Jb. 


INFANTS: DEATH PENALTY. Section 1666, Revised Statutes, exempts 
persons who commit crime under the age of eighteen years from 
imprisonment in the penitentiary, but not from the death penalty. 
The State v -Adams, 355, 


THE CRIMINAL CAPACITY OF INFANTS. An infant between the 
ages of seven and fourteen is presumed to be incapable of com- 
mitting crime, and the onus is on the State to prove his criminal 
capacity. Ib. 


SELF-DEFENSE: APPARENT DANGER. The acting on a reasonable be- 
lief of harm, though unfounded, excuses the defendant. But this 
principle has no application, and instructions embodying it should 
not be given, in a case where the hostile demonstration which in- 
duced the act was made with a real and not an apparent deadly 
missile or weapon, the exact nature of which the defendant could 
see. The State v. Umfried, 404. 


CHARACTER OF PRISONER: WEIGHT OF EVIDENCE. On a trial for 
murder, the defendant asked an instruction that in a doubtful case 
where the accused had established a good character the law pre- 
sumed that he would not commit the offense charged. This was 
refused, and the jury told that they might take his character into 
consideration with all the other facts in determining his guilt or in- 
nocence. Held, correct. The State v. Underwood, 630. 


HomIcipE: WIFE’s INFIDELITY. To reduce a homicide to man- 
slaughter on the ground of illicit intercourse between the deceased 
and the wife of the defendant, the detection must have been in the 
very act, and the killing instant upon the detection. The State v. 
France, 681. 


DEFENDENT AS A WITNESS FOR HIMSELF. See The State v. Sanders, 35; 


The State vy. McLaughlin, 320; The State v. McGinnis, 326; The 
State v. Turner, 350; The State v. Kelsoe, 505. 


CURTESY. 


HusBanp's CURTESY* wuttNess. Where a married woman, claim- 


ing as heir of her deceased father, in conjunction with her husband 
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sued to set aside a deed executed by the father, on the ground of 
undue influence and mental incapacity: Held, that the husband 
had no such interest as made him a competent witness in the case. 
The wife never having been seized of the land conveyed by the 
deed, he could not be tenant by the curtesy initiate. Distinguish- 
ing Steffen v. Bauer, 70 Mo. 399. Wood v. Broadley, 23. 


CUSTOM. 


CusToM AS AN ELEMENT. As between landlord and tenant, evidence of 


custom with respect to chattels annexed to the realty, by which 
they are treated as personalty, is admissible, but not so with re- 
spect to articles annexed by a mortgageor or grantor before the 
execution of his conveyance. Thomas v. Davis, 72. 


DAMAGES. 


MEASURE OF DAMAGES. In an action on the promise of defendant 
to pay a note of a third person, the note is properly admitted in 
evidence to measure the extent of defendant’s liability. Hale v. 
Stuart, 20. 


DAMAGES VOLUNTARILY INCURRED. A railway company being 
about to erect a bridge over its road at a road-crossing, the present 
plaintiff who was interested in the road, objected, and requested 
that it make instead a grade-crossing. Afterward he changed his 
mind and when the grade-crossing was half made demanded a 
bridge, which the con.pany refused to build. In an action against 
the company; Held, that the plaintiff could not recover the addi- 
tional damage resulting to him in consequence of the company hay- 
ing made a grade-crossing instead of a bridge. The Kansas City, St. 
Louis & Chicago Railroad Company v. Farrell, 183. 


INJURIES RESULTING IN DEATH: ACTION UNDER STATUTE: “ FAILS TO 
suE.”’ Under the statute, (R. S., 22 2121, 2122, 2123,) the action for 
injuries resulting in death may be brought, Ist, “‘ By the husband 
or wife of the deceased ; or, 2nd, If there be no husband or wife, 
or if he or she fails to sue within six months after such death, then 
by the minor child or children of the deceased.” M. being killed 
through the alleged negligence of the defendant, his widow brought 
an action against defendant, which action she voluntarily dismissed. 
The minor children after the expiration of six months from the 
death of their father commenced another action. Held, this action 
would not lie, asthe wife had not “ failed tosue”’ within the statute. 
McNamara v. Slavens, 329. 


MITIGATION OF DAMAGES. In an action to recover exemplary dam- 
ages for killing plaintiff’s cow, the court excluded evidence of a 
sale of the cow to defendant by plaintiff’s wife; Held, error; 1st, 
Because there was evidence that plaintiff ratified the sale; 2nd, 
Because, if defendant believed he had acquired ownership by pur- 
chase from the wife it was a circumstance in mitigation of damages. 
Henry v. Hug, 342. 
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AMENDMENT OF PLEADINGS AFTER JUDGMENT. After a motion 
for new trial had been overruled, the court permitted the ad dam- 
num clause of the petition to be amended to conform to the proof 
whereby the plaintiff’s claim for damages was increased from $100 
to $500. Held, noerror. McClannahan v. Smith, 428. 


5. 


6. LIBEL; PUBLICATION ACTIONABLE PER SE. The publication in a news- 
paper of a false statement that a person was convicted and sen- 
tenced to prison for libel, is actionable without proof of special 


damages. Boogher v. Knapp, 457. 


7. SALE ON TRIAL: VENDOR’S REMEDIES ON CONTRACT. Plaintiff sold 
defendant a machine with warranty, to be paid for if upon trial 
it proved to be as warranted. After trying it, defendant de- 
clined to take it and so notified plaintiff, but continued to use it for 
some days. He then offered to return it to plaintiff, but plaintiff 
refused to receive it, and thereupon defendant left it on the sidewalk 
in front of plaintiff’s store-room, Held, that these facts would not 
sustain an action for conversion. If the machine was really what 
it was warranted to be, plaintiff ’s remedy was by action on the con- 
tract for the purchase-price ; if not he could still have recovered for 
the use of the machine after defendant gave notice that he would 
not take it. McCormack v. Gilliland, 655. 


DAMAGES FOR OBSTRUCTING A ROAD. See Kansas City, St. Louis & Chi- 
cago Railroad Company v. Farrell, 183. 


FOR FAILURE TO PROSECUTE. See Estey v. Post, 411. 





REMITTITUR OF DAMAGES. See Sharpe v. Johnston, 660. 


DEEDS. 


RECITALS IN DEED: ESTOPPEL. A grantee is not estopped by a recital in 
his deed from showing the real consideration upon which it was 


executed. Wood v. Broadley, 23. 
Tax DEEDs. See Dunlap v. Henry, 106; Ewart v. Davis, 129; Raley v. 
Guinn, 263 


SHERIFF’S DEED. See Davis v. Kline, 310. 


GUARDIAN’s DEED. See Exendine v. Morris, 416. 


DEEDS OF TRUST AND MORTGAGES. 


FIXTURES AS BETWEEN MORTGAGEOR AND MORTGAGEE. See Thomas v. 
Davis, 72. 
To secURE RENT. See The State ex rel. Wright v. Adams, 605. 


. 
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DEPOSITIONS. 


1. NoTaRY PUBLIC: POWER TO COMMIT FoR CONTEMPT. ‘The statutes 
confer authority on notaries public to commit to prison any witness 
who refuses, when duly summoned, to give his deposition. R. 8. 
1879, 22 2133, 2150, 4027. Ex Parte Priest, 229 


2. Depositions. A witness had given his deposition in a former suit, 
and under stipulation of counsel the parties to another suit growin 
out of the same facts were at liberty to read it in evidence. Held, 
that this did not excuse him from deposing in the second suit. 
Neither did the fact that he had been examined at the trial of the 
former suit and his examination had been written out at length and 
preserved, and the substance of the examination embodied in a bill 
of exceptions filed in court. Jb. 





3. : PARTY TOsuIT. A party to a suit is under the same obliga- 
tion to give his deposition as any other person. Jb. - 
4. That a witness resides within the jurisdiction of the court 





in which a suit is pending, isin good health and contemplates no 
eye absence, but expects to be present at the trial, is not made 

y the statute an exception to the right of a party to the suit to 
have his deposition. Ib. 


DITCHES. 


RAILROAD DiTtcHEs. See Ellet v. St. Louis, Kansas City & Northern 
Railway Company, 518; Field vy. Chicago, Rock Island & Pacific 
Railway Company, 614. 


DIVORCE. 


MARRIED WOMAN’S PROMISE TO PAY ATTORNEY FOR OBTAINING See Mu- 
sick v. Dodson, 624. 


DOLLAR MARK. 


Irs omission. See Raley v. Guinn, 262. 


EJECT MENS. 


1. EJsECTMENT: PROPER JUDGMENT IN. Where the defendant in eject 
ment was in possession under a contract of purchase from the 
plaintiff, with which he had wholly failed to comply; but he had 
made valuable improvements upon the land; Held, that a judg- 
ment requiring him to pay the amount ascertained to be due and 
directing that a writ of possession issue against him in default of 
such payment, was erroneous. It should have directed a sale of the 
premises upon such default. Jasper County v. Tavis, 13. 
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PLaIntiFF in ejectment cannot recover unless the legal title was 
vested in him at the time of bringing the suit. Dunlap v. Henry, 
106. 


RAILROADS: ACQUIESCENCE OF LAND-OWNER IN OCCUPATION OF HIS 
LAND. It is well settled law in this State that if the owner of land 
encourages or permits a railroad company to enter and construct its 
road upon his oad, he cannot afterward maintain ejectment for the 
part so taken for a road-bed, either against the company or against 
a purchaser from the company. Kanaga v. The St. Lovis, Lawrence 
& Western Railroad Company, 207. 


ALLOWANCE TO DEFENDANT FOR IMPROVEMENTS. If a defendant in 
ejectment claiming under a stranger to the plaintiff’s title, fails in 
his defense, he can obtain the value of any improvements he has 
made only in the manner provided by the statute, (R. 8S. 1879, 22 
2259, 2260, 2261,) i. e., by petition after final judgment for posses- 
sion. A clause in that judgment, ascertaining the value of the 
improvements and requiring piaintiff, witnin a time limited, to pay 
them, and in default of payment directing a special execution 
against the land to issue therefor, is unauthorized. Henderson v. 
Langley, 226. 


DEFENDANT'S CLAIM FOR IMPROVEMENTS. The only way for a defend- 
ant in ejectment to obtain the value of his improvements made by 
him in good faith, is to proceed under section 2259 and 2260, Re- 
vised Statutes, after judgment against him for possession. McClan- 
nahan v. Smith, 428. 


ACTION FOR REAL ESTATE: GENERAL DENIAL: EVIDENCE. In an action 
involving title to real estate, the defense of adverse possession for 
the statutory period is admissible under a general denial of the 
plaintiff’s title. Hill v. Bailey, 454. 


ELECTIONS. 


MANDAMUS TO COMPEL BOARD OF CANVASSERS TO COUNT RETURNS. 
Where it appeared that a board of canvassers of election returns 
had completed the canvass and made out an abstract of the votes 
before the expiration of the time limited by law for the perform- 
ance of these duties, but the abstract was still in the custody of a 
member of the board when notice was given them ofan alternative 
writ of mandamus sued out within that time, requiring them to 
count certain votes which they had illegally rejected; Held, that 
the writ was properly issued and should be made peremptory, and 
this though it might have been true that the board had finally ad- 
journed when the notice was served. The State ex rel. Broadhead v. 


Berg, 136. 


ELECTION RETURNS: DESIGNATION OF OFFICE: “‘ FOR CONGREsS.”’ Elec- 
tion returns designated the office for which rival candidates re- 
ceived votes thus: ‘ For Congress.’’ Upon objection made that 
this was not the proper designation of any office; Held, that it 
could by no reasonable intendment have reference to any other 
office than that of Representative in Congress and should be so 
construed. Jb. 
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8. 






SURPLUSAGE IN RETURNS. Election returns otherwise proper will 
not be invalidated by reason of the fact that they include something 
to which the returning oflicers are not by law required to certify. 
Hence, where judges of election were not by law required, in certi- 
fying the votes received by the several candidates for representative 
in congress, to designate the congressional district by number, or 
otherwise. Held, that certificates of an election in the Ninth Con- 
gressional district which in addition to everything else required by 
the statute to be certified contained the following “‘For Congress,” 
—— not — and should be canvassed and counted for the Ninth 
Jistrict. Tod. 


CONGRESSIONAL ELECTION IN ST. LOUIS: REGISTER’S ABSTRACT OF 
vores. Under the present apportionment act, (Acts 1882, p. 1,) the 
wards of the city of St. Louis being integral parts of the congres- 
sional districts in the city, it is the duty de city register to make 
out the abstract of votes for representative in congress in such a 
manner as to show the number cast in each ward. Jb. 


: On the 7th of November, 1882, a general election 
was held, at which a member of congress was to be elected from the 
Ninth Congressional District in the city of St. Louis, as the said 
district is constituted under the apportionment act of 1882. On the 
same day a special election was held in the Second Congressional 
District in said sity, as said district was constituted under the former 
apportionment act, (that of 1877,) forthe purpose of filling a va 
cancy. The two districts embraced nearly, though not entirely, the 
same territory. Both embraced election precincts 155and 189. The 
officers of election in those precincts, to distinguish the votes cast 
at the special election, prefixed to their return of them, these words: 
*“*For Congress Second District—Short Term.” Held that this was 
proper, and the city register in making out the abstract for the Sec- 
retary of State should do the same. Ib. 





The court intimates, though it does not decide, that not- 
withstanding the change in the congressional districts of the State, 
by the apportionment act of May, 182, the order of the Governor 
for a special election to fill a vacancy to take place November 7th 
1882, in the Second Congressional District, as the same was created 
and defined by the apportionment act of 1877, was valid. Ib. 





ELECTIVE OFFICERS: THEIR PAY. See Quinette v. The City of St. Louis, 


402. 
EMINENT DOMAIN. 


WorRK DONE UNDER VOID CONDEMNATION PROCEEDINGS. The law is 


well settled that if a building be erected upon land without the 
assent and amen of the owner of the land, it becomes at 
oace a part of the realty, and is the property of the owner of the 
freehold. Hence, where a railroad company, having obtained a 
decree for the condemnation of a tract of land, without the knowl- 
edge of the owner erected upon it a building of a permanent char- 
acter for a depot, and afterward the decree was adjudged to be void; 
Held, that the building had become a part of the realty, and could 
not be removed by the company, and it made no difference tha it 
was set upon posts and could be taken away without injury to the 
ground. Huntv. The Missouri Pacific Railway Company, 115. 






























































he 


~!I 
. 





INDEX. 
EQUITY 


PURCHASER OF EQUITABLE TITLE TO LAND. The purchaser of an 
equitable title to land takes it subject to all the equities between 
his vendor and the holder of the legal title as they exist at the time 
of his purchase. Thus, where a county sold swamp land on credit, 
and caused a certificate of purchase to be delivered to the purchaser 
specifying the terms of the sale, and providing that on compliance 
with these terms the purchaser should be entitled toa deed, and 
by a subsequent contract these terms were altered, but no change 
was made in the certificate; Held, that a subsequent purchaser 
from the county’s vendee was bound by the altered terms. Jasper 
County v. Tavis, 13. 


EJECTMENT: PROPER JUDGMENT IN. Where the defendant in eject- 
ment was in possession under a contract of purchase from the 
plaintiff, with which he had wholly failed to comply ; but he had 
made valuable improvements upon the land; Held, that a judg- 
ment requiring him to pay the amount ascertained to be due and 
directing that a writ of possession issue against him in default of 
such payment, was erroneous. It should have directed a sale of the 
premises upon such default. 6. 


MARRIED WOMAN’S CONTRACT FOR REAL ESTATE: SUBSEQUENT PUR- 
CHASER WITH NOTICE. A vendor who has contracted in writing to 
convey land to a married woman, and has received part of the pur- 
chase money, isso far bound that he cannot rescind without ten- 
dering back the money; and one purchasing from him with notice 
of the contract will take subject to her equitable right, so that if 
the vendor afterward conveys to her, she may maintain an action 
against him for the title. Neef v. Redmon, 195. 


VOID ADMINISTRATOR'S DEED: EQUITIES OF GRANTEE FOR RE-IMBURSE- 
MENT. If an administrator’s deed fails to pass title by reason of a 
defect in the proceedings on which it is founded, the heirs of the 
intestate will still not be permitted to recover the land without re- 
imbursing the purchaser for the purchase money and any taxes 
paid by him with interest on both. Schafer v. Causey, 365. 


EQUITY PLEADING: MULTIFARIOUSNESS. A bill against several defend- 
ants to set aside several distinct conveyances made to them separ- 
ately on the ground of fraud—one general right being claimed—is 
not multifarious. Bobb v. Bobb, 419. 


When the answer, after admitting the plaintiff’s prima 
facie case, sets up a purely equitable defense, this converts the case 
wholly into an equitable proceeding. Hodges v. Black, 537. 


THE adjustment of partnership accounts is a matter of equitable 
jurisdiction. Jb. 


FoLLOWING TRUST FUNDs. See Mills v. Post, 426. 


JUDGMENT NUNC PRO TUNC, INEFFECTUAL AS AGAINST INNOCENT PURCHAS- 





ERS. See McClannahan y. Smith, 428. 











704 IN DEX. 


ESTOPPEL. 


RECITALS IN DEED: ESTOPPEL. A grantee is not estopped by a re- 
cital in his deed from showing the real consideration upon which 
it was executed. Wood v. Broadley, 23. 


Estopre. Where a municipal corporation enters into a contract 
within its powers, the doctrine of estoppel applies with the same 
force as against individuals. The Union Depot Company v. The City 
of St. Louis, 398. 


EVIDENCE. 


EXAMINATION OF EXPERTS. In the examination of experts, counsel 
are not always limited to asking for the opinion of the witness 
upon a stated case. In the present case the court permitted the 
witness to be asked whether “in his experience asa physician, 
or in his reading, he had ever met with a case’’ where such a ocn- 
dition of affairs existed, etc. Held, no material error The State v. 
White, 96. 


Ossections to evidence must be specific. The State v. Johnson, 121. 


DyING DECLARATIONS. It is the province of the trial court to de- 
termine whether declarations offered as dying declarations were 
made in articulo mortis. In the present case certain declarations 
admitted by the trial court on that footing; Held, to have been 
properly admitted. Jb. 


ADMISSIONS, AS EVIDENCE: COMPROMISE. Admissions made by a 

arty to a controversy to a third person under the impression that 
- is the representative of the adverse party and is endeavoring to 
effect a compromise of the controversy, are not admissible in evi- 
dence against the party making them, though the impression be an 
erroneous one. The Kansas City, St. Louis & Chicago Railroad Com- 
pany v. Farrell, 183. 


Ir is error to admit evidence — a matter not put in issue by the 
pleadings. Brooks v. Blackwell, 309. 


EVIDENCE OF TESTAMENTARY CAPACITY: PRACTICE. Where non- 
expert witnesses gave their opinions as to the capacity of a tes- 
tator to make a will, without objection and without being required 
to state the ground of their opinions; Held, that the fact that they 
were not shown to have had any correct understanding of the true 
criterion of testamentary capacity, constituted no objection to a 
finding and judgment based upon their testimony. Appleby v. 
Brock, 314 


: Non-EXPERT WITNEssES. The opinions of non-expert wit- 
nesses as to testamentary capacity must not be founded upon the 
testimony of other witnesses, nor upon hearsay or a hypothetical 
case, but upon their own observation. » * 
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CRIMINAL LAW: EVIDENCE OF ANOTHER ASSAULT. Where a prisoner 
charged with assault to kill an officer denied that at the time of the 
assault he knew of the official character of the person assaulted; 
Held, that tor the purpose of contradicting this statement and of 
showang the aggravated character of the assault, evidence was prop- 
erly admitted of a difficulty in which defendant was engaged with 
another person shortly before and which was quelled by the officer. 
The State v. Emery, 348. 





: EVIDENCE OF‘OTHER OFFENSES. It is error upon a criminal 
trial to permit the State to give evidence of other and distinct of- 
fenses committed upon other persons at other timesand places. The 
State v. Turner, 350. 


HoMICIDE: EVIDENCE OF CONDITIONAL THREATS. On a trial for 
homicide evidence of conditional threats made by the prisoner is 
admissible; and 1t may be no objection that they were made two 
months before the homicide. The State v. Adams, 355. 


THREATS COMMUNICATED TO DEFENDANT. On a trial for murder 
evidence of a threat made by the deceased and communicated to 
the defendant before the killing by a person since dead, is admissi- 
ble. The State v. Harris, 361. 


WILL: SUIT TO SET ASIDE: EVIDENCE. In asuit to set aside a will exe- 
cuted in 1866, on the ground of undue influence exerted on the tes- 
tator by his wife, evidence was offered tending to show that prior 
to their marriage in 1855 she had such influence, but there was no 
offer to show that it continued down to 1866; Held, that it was too 
remote and was properly rejected. Ketchum v. Stearns, 396. 


Res GesTaE. On a trial for homicide, the defendant offered to 
show by a witness that a day or two before the homicide the wit- 
ness had heard defendant say that his son had told him that de- 
ceased was angry with him (defendant), and had threatened to 
mash his brains out, and that defendant requested witness to see 
deceased and explain the matter and assure deceased that defend- 
ant did not want any trouble with him; Held, that the evidence 
constituted no part of the res gestae, and was properly excluded. 
The State v. Umfried, 404. 


EVIDENCE: LIMITING ITs UsEs. Certain admissions made by per- 
sons with whom the defendants in this case were in privity ; eld, 
to have been properly admitted in evidence ; and although some of 
them may not have been competent as against all of the defend- 
ants, yet as the court was not asked to instruct the jury against 
which it could be used and against which not, there was no error. 
Babb v. Ellis, 459. 


OPINIONS AS TO IDENTITY. On atrial for larceny a witness will be 
allowed to give his opinion, based on his personal knowledge, as to 
the identity of goods found on the defendant, though he cannot 
swear positively. The State v. Babb, 501. 


IpeNTITY or NAMES. Identity of names with an alias added is 
sufficient to raise a presumption of identity of persons. The 
v. Kelsoe, 505. 


45-76 
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17, TiTLE TO LAND: EVIDENCE. Title to land cannot be established by 
the mere oral statements of witnesses. Turner v. Williams, 617. 


18. OBSTRUCTION OF ROADS: EVIDENCE. Im an action for the obstruc- 
tion of a private road defendants offered in evidence a notice served 
upon them by plaintiff in which the road was stated to be a public 
road. Held, that the notice ought to have been received, as show- 
ing that at the time it was given plaintiff esteemed the road a pub- 


lic and not a private road. Ib. 


19. CHARACTER OF PRISONER: WEIGHT OF EVIDENCE. On a trial for 
murder, the defendant asked an instruction that in a doubtful case 
where the accused had established a good character the law pre- 
sumed that he would not commit the offense charged. This was 
refused, and the jury told that they might take his character into 
consideration with all the other facts in determining his guilt or in- 
nocence. Held, correct. The State v. Underwood, 630. 


FOREIGN PROBATE. See Bradstreet v. Kinsella, 63. 


EXECUTION. 


1. SHERIFP’s DEED: MUST FOLLOW THE EXECUTION. If asheriff’s deed 
conforms to the execution, in reciting the names of the parties and 
the dates and amounts of the judgment, it is sufficient in that par- 
ticular, and if there is a variance between the execution and judg- 
ment, and the variance is such as to make the execution erroneous 
only and not void, the deed will pass the title of the execution 


debtor. Davis v. Kline, 310. 


: VARIANCES AS TO NAMES. Certain variances between the 
execution and the judgment in respect to the names of parties; 
Held, not to make the execution void. Jb. 





: VARIANCES AS TO DATES. Two executions and a sheriff’s 
deed thereon recited judgments of the year 1875, while the judg- 
ment rolls showed that they were rendered in 1876. There being 
other evidence to show that the executions were in fact issued on 
these judgments; Held, that this variance was but a clerical mis- 
prision and would not invalidate the execution. Jb. 





4. “Procreepines:” “execution.” The term “execution” in section 
3713, Revised Statutes, and the term “ proceedings” in sections 
3717, 3718, are used interchangeably and include a peremptory writ 
of mandamus. The State ex rel. The Laclede Bank v. Lewis, 370. 


In BACK TAX CASES. See The State ex rel. Rosenblatt v. Sargeant, 557. 


FALSE PRETENSES. 
1. A form of an indictment approved. The State v. Norton, 180. 


2. Ina prosecution for obtaining money by means of a bogus bond, it 
is error for the court not to submit to the jury the question whether 
the act charged was done with intent to cheat and defraud. Ib. 
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8. Evivence. In such a prosecution an experienced officer of police 
may properly give his opinion as to whether the bond is a genu- 
ine or bogus instrument. Jb. 


FEES. 


1. PwuBLic OFFICERS: THEIR COMPENSATION. The right of a public offi- 
cer to compensation for his services is derived from the statute. 
Unless that gives it he must perform his duties without compensa- 
tion. Gammonv. Lafayette County, 675. 


2. PrRoBATE JUDGES: FEES. Probate judges are not entitled to fees for 
entering orders opening and adjourning court. Jb. 


FENCES. 
CATTLE BREAKING. See Reddick vy. Newburn, 423. 


RaiLroaD FENCES. See Luckie v. Chicago & Alton Railroad Company, 
639. 


FIDUCIARIES. 


DvaL FIDUCIARY CAPACITY. See Babb y. Ellis, 459. 


FIXTURES. 


1. Test or wHaT constitutes. Whether a chattel becomes a fixture 
or not, does not depend so much upon the character of the fasten- 
ing by which it is held down, (whether slight or otherwise,) 
as upon the nature of the article and its use as connected wjth the 
use of the freehold. As between the mortgageor and mortgagee, 
the true criterion consists in the united application of several tests: 
ist, Real or constructive annexation of the article in question to 
the realty. 2nd, Appropriation or adaptation to the use or purpose 
of that part of the realty with which it isconnected. 3rd, The in- 
tention of the party making the annexation, to make the articlea 

ermanent accession to the freehold, this intention being inferred 
Rees the nature of the article affixed, the relation and situation of 

* the party making the annexation and the policy of the law in rela- 
tion thereto, the structure and mode of the annexation and the 
purpose or use for which the annexation has been made. Thomas 
v. Davis, 72. 


: CUSTOM AS AN ELEMENT. As between landlord and tenant, 
evidence of custom with respect to chattels annexed to the realty, 
by which they are treated as personalty, is admissible, but not so 
with respect to articles annexed by a mortgageor or grantor be- 
fore the execution of his conveyance. Jb. 





3. BUILDING ERECTED PENDING CONDEMNATION: EMINENT DOMAIN. The 
law is well settled that if a building be erected upon land without 
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the assent and agreement of the owner of the land, it becomes at 
once a part of the realty, and is the property of the owner of the 
freehold. Hence, where a railroad company, having obtained a 
decree for the condemnation of a tract of land, without the knowl- 
edge of the owner erected upon it a building of a permanent char- 
acter for a depot, and afterward the decree was adjudged to be void; 
Held, that the building had become a part of the realty, and could 
not be removed by the company, and it made no difference that it 
was set upon posts and could be taken away without injury to the 
ground. Hunt v. The Missouri Pacific Railway Company, 115. 


FRAUD. 


1, FALSE REPRESENTATIONS: SCIENTER. In legal effect a false repre- 
sentation made by a party as of his own knowledge, and not as a mere 
matter of opinion or general assertion, about a matter of which he 
has no knowledge whatever, is the same as the statement of a known 
falsehood, and will constitute a scienter. Caldwell v. Henry, 254. 


OF VENDOR: NEGLIGENCE OF VENDEE. The fact that the ven- 
dee omits to examine the property or to make inquiries of persons 
to whom be is referred by the vendor before buying, will not re- 
lieve the latter of liability for false representations made by him 
concerning it in the course of the negotiation. Ib. 





8. SALE OF BANK STOCK: REPRESENTATIONS BY BANK OFFICER AS TO 
CONDITION OF THE BANK. A person buying stock of a bank from the 
bank is entitled to rely upon assurances of an officer of the bank as 
to its financial condition; and if already a stockholder is not bound 
to avail himself of his right of examining the books of the bank. 
The Union National Bank v. Hunt, 489. 


: . A representation by a bank officer that stock of his 
bank is worth $100 per share is a mere expression of opinion or 
cémmendation of the stock, and if it turns out to be false a note 
taken by him for the price of the stock will not thereby be avoided 
though it was relied on by the purchaser, but it is otherwise with a 
representation that the bank is in a solvent condition and doing a 
good business. Jb. 





SUIT TO SET ASIDE A PEED FOR. See Ch: mbers v. Rinkel, 53. 


GUARDIAN AND WARD. 


1. GUARDIAN, ETC., DEFILING INFANT FEMALE. It is no defense toa 
charge against a guardian, etc., of carnally knowing a female under 
the age of eighteen years confided to his care, to show that such 
carnal knowledge was had with herconsent. The State v. Willough- 


by, 215. 


2. STraTUTORY SALE: COLLATERAL ATTACK: DEED. A special statute au- 
thorized a guardian to sell certain lands of his wards and invest the 
proceeds—the sale to be approved by the county court. Some of 
the proceedings of the guardian were informal and irregular, but 
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the county court approved the sale. Held, that its action could not 
be attacked collaterally. Held, further, that the statute prescribing 
no form of deed to be given to the purchaser, a conveyance was 
valid, though it was not in the form required by the general law. 
Exendine v. Morris, 416. 


HOTELS. 


LIcENSE TO KEEP. See The City of St. Louis v. Bircher, 431. 


HUSBAND AND WIFE. 


1. A GIFT BY HUSBAND TO WIFE will not be held void because it em- 
braces all the property of the grantor; at least, not unless it is 
shown to be more than a reasonable provision for her. Wood v. 
Broadley, 23.. 


2. HusBAND’s CURTESY: wiITNEss. Where a married woman, claim- 
ing as heir of her deceased father, in conjunction with her husband 
sued to set aside a deed executed by the father, on the ground of 
undue influence and mental incapacity: Held, that the husband 
had no such interest as made him a competent witness in the case. 
The wife never having been seized of the land conveyed by the 
deed, he could not be tenant by the curtesy initiate. Distinguish- 
ing Steffen v. Bauer, 70 Mo. 399. Ib. 


3. MARRIED WOMAN’S CONTRACT FOR REAL ESTATE: SUBSEQUENT PUR- 
CHASER WITH Notice. A vendor who has contracted in writing to 
convey land to a married woman, and has received part of the pur- 
chase money, isso far bound that he cannot rescind without ten- 
dering back the money; and one purchasing from him with notice 
of the contract will take subject to her equitable right, so that if 
the vendor afterward conveys to her, she may maintain an action 
against him for the title. Neef v. Redmon, 195. 


4. WIFE’s LAND, PROPER PARTY TO SUIT FOR. During marriage the 
husband has the exclusive right to his wife’s real estate not held 
to her sole and separate use, and is the only proper party plaintiff 
in a suit to recover possession thereof; and if he has acted in re- 
spect to such real estate in such a manner as to estop him from 
asserting his right to the possession, neither he nor she can recover, 
whatever right she or her heirs may have after the dissolution of 
the marriage by the death of one of the parties or otherwise. Aan- 
aga v. The St. Louis, Lawrence & Western Railroad Company, 207. 


5. WIFEr’s SALE OF HUSBAND’S PERSONALTY: MITIGATION OF DAMAGES. 
In an action to recover exemplary damages for killing plaintiff’s 
cow, the court excluded evidence of a sale of the cow to defendant 
by plaintiff’s wife; Held, error; 1st, Because there was evidence 
that plaintiff ratified the sale; 2nd, Because, if defendant believed 
he had acquired ownership by purchase from the wife it was a cir- 
cumstance in mitigation of damages. Henry v. Hug, 342. 
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MARRIED WOMAN’S PROMISE TO PAY ATTORNEY’S FEE FOR DIVORCE. | 
A promise by a married woman to pay an attorney a fee for ob- 
taining for her a divorce from her husband, is not binding on her, 
and, therefore, not on a subsequent husband; neither is her affir- 
mation of such promise after the divorce has been obtained. Mu- 


v. Dodson, 62 


MARRIED WOMAN’S PROMISE: AFFIRMATION WHEN DISCOVERT. The 
moral obligation resting upon a woman to make good her promise 
given during coverture, is not a sufficient consideration to uphold 
an affirmation of the promise made after she becomes discovert. Jb. 


: ABANDONMENT. The abandonment of a married woman by 
her husband for a period of time sufficient to entitle her to a divorce 
does not remove her disability to contract, unless he has gone beyon 
the limits of the State. Tb. 





IDENTITY. 


IDENTITY OF NAMES. Identity of names with an alias added is suffi- 


cient to raise a presumption of identity of persons. The State v. 
Kelsoe, 505. 


ADMISSIBILITY OF OPINIONS AS TO. See The State v. Babb, 501. 


po 


INFANCY. 


THE DEATH PENALTY. Section 1666, Revised Statutes, exempts 
persons who commit crime under the age of eighteen years from 
imprisonment in the penitentiary, but not from the death penalty. 
The State v. Adams, 355 


THE CRIMINAL CAPACITY OF INFANTS. An infant between the 
ages of seven and fourteen is presumed to be incapable of com- 
mitting crime, and the onus is on the State to prove his criminal 
capacity. Ib. 


INJUNCTION. 


Practice. In a suit to enjoin-a judgment on the ground of surprise, 


the court, without setting aside the judgment, examined into the 
merits of the original case, and finding that there was no valid de- 
fense, refused the injunction. Held, a proper method of procedure. 
The complainant was not entitled to have the judgment first set 
aside and his defense then tried by a jury. Philips v. Samuel, 657. 


INSTRUCTIONS. 


An instruction is properly refused, which ignores a material ques- 
tion in the case although it announces a principle which is correct 
in the abstract. The State v. Johnson, 121. 
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2. Tue court condemns the practice of asking instructions which are 


but repetitions of each other. - Palmer v. The Missouri Pacific Rail- 
way Company, 217. 


An instruction is not erroneous simply because it omits to tell the 
jury that they must base their finding and belief on the evidence. 
The State v. Umfried, 404. 


THE court censures the multiplication of instructions as tending to 
embarrass and confuse the jury. Coe v. Griggs, 619. 


INSURANCE. 


LIFE INSURANCE: DISSOLVED COMPANIES: NO PRIORITY OF DEATH CLAIMS 


2 


OVER RUNNING PoLicigs. In the absence of any statute to the con 
trary, claims against a dissolved stock life insurance company found 
ed upon death losses which accrued prior to the date of dissolution 
are not entitled to priority ot payment over claims founded upon 
policies which were running at that date. 

The act of April 21st, 1877, (Sess. Acts 1877, p. 275,) is in harmony 
with the rule of equality of distribution. 

But section 6047, Revised Statutes 1879, establishes a priority in 
favor cf the death claimants. 

This section, however, is not operative in the case of a company 
dissolved before 1t became a law. To make it operative would be 
to alter rights fixed by the dissolution. Relfe v. The Columbia Life 
Insurance Company, 594. 


INTEREST. 


CoMPoUND INTEREST. The maker of a note bearing simple in- 
terest being sued upon the note, agreed by a separate instrument 
in writing, in consideration of the dismissal of the suit, that inter- 
est thereafter to accrue upon the note if not paid when due, should 
bear interest. Held, that this agreement was founded upon a suffi- 
cient consideration and was valid. The fact that it was made after 
the note was executed and by a separate instrument, was imm tte- 
rial. R. S. 1855, p. 891,26. Jasper County v. Tavis, 13. 


AN open account does not begin to bear interest until payment has 
been demanded. Richardson v. Laclede County, 68 


To BE ESTIMATED IN APPORTIONING ESTATE OF DECEDENT. See in the 


Matter of McCune’s Estate, 200 


INTOXICATING LIQUORS. 


INDICTMENT FOR SELLING INTOXICATING LIQUORS. Where a criminal 


statute uses disjunctive language in defining an offense, an in- 
dictment under it may be drawn in the eonjunctive. -Thus,a statute 
made it an oflense to ** sell or give away " intoxicating liquors under 
certain circumstances An indictment charged that defendant did 
“sell and give away” such liquors. Held, that it was not bad for 
duplicity. The State v. Pittman, 56 
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JOINT STOCK COMPANY. 


CONVERTED INTO A CORPORATION: TITLE TO ITS LANDS. See Frank v. 


Drenkhahn, 508. 


JUDGMENT. 


JUSTICE’S JUDGMENT: FILING -TRANSCRIPT IN CIRCUIT COURT: LIEN. 
The filing of a transcript of a justice’s judgment in the office of the 
clerk of the circuit court more than three years after the rendition 
of the judgment, without its being first revived. does not create a 
lien on the lands of the defendant, or authorize the issuing of an 
execution. Pears v. Goff, 92. 





: : EFFECT OF JUDGMENT ON DELINQUENT LIST. Where 
a judgment of the county court upon the delinquent tax list ex- 

ressly avers that the collector has given due notice, a tax deed 
ounded upon the judgment cannot be attacked by showing that the 

rinter failed to affix to the copy of the newspaper containing the 
ist, which, in compliance with the statute, was filed in court at 
the time the judgment was rendered, his certificate under oath 
showing the due publication thereof. 

But per Norton and Ray, JJ., dissenting: Without the printer’s 
certificate the county court had no jurisdiction to enter judgment, 
and the judgment is void. Raley v. Guinn, 263. 


PARTNERSHIP: JUDGMENT. A judgment in favor of a firm is not 
void because entered in the name of the firm instead of the indi- 
viduals composing the firm. Davis v. Kline, 310. 


STATUTORY SALE: COLLATERAL ATTACK: DEED. A special statute au- 
thorized a guardian to sell certain lands of his wards and invest the 

roceeds—the sale to be approved by the county court. Some of 
the proceedings of the guardian were informal and irregular, but 
the county court approved the sale. Held, that its action could not 
be attacked collaterally. Held, further, that the statute prescribing 
no form of deed to be given to the purchaser, a conveyance was 
valid, though it was not in the form required by the general law. 
Exendine v. Morris, 416. 


JUDGMENT NUNC PRO TUNC: EFFECT ON RIGHTS OF THIRD PARTIES. 
It is well settled that a judgment nunc pro tunc cannot be made to 
operate to the prejudice of the rights of third parties acquired in 
good faith between the time of the rendition of the original judg- 
ment and the entry of the judgment nunc protunc. Hence, where 
a lot set off by a decree in partition to one of the parties was by her 
sold to a stranger, and afterward the decree, which, as at first en- 
tered, contained no order in relation to costs, was amended nunc 
pro tune, so as to authorize the issuance of an execution for the costs, 
and an execution was issued and the lot sold thereunder; Held, 
that the purchaser at the execution sale acquired no title as against 
the other purchaser, it not ete that the latter at the time of 
his purchase had any knowledge or notice of the facts which au- 
on the correction of the judgment. McClannahan v. Smith, 
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JUDGMENT CANNOT BE ASSIGNED IN PART. An assignment of part of 
a judgment made without the consent of the debtor, is void both at 
law and in equity. Loomis v. Robinson, 488 


JUDGMENT NUNC PRO TUNC AT SUBSEQUENT TERM. Where the clerk 
fails to enter a judgment or enters an erroneous one, the court, at a 
subsequent term, may order the actual judgment entered nunc pro 
tunc. Belkin v. Rhodes, 643. 


: MUST BE BASED ON RECORD. An entry of judgment nunc pro 
tunc at a subsequent term must be based on the judge’s minutes or 
the clerk’s entries, or on some paper on file in the case. It cannot 
be made upon the judge’s recollection of what took place at the 
trial, or upon outside evidence. 





: PRESUMPTION: ORDER REVIEWABLE ON APPEAL. The pre- 
sumption is, that a judgment entered nunc pro tunc at a subsequent 
term was based upon competent evidence. But where the facts ap- 
pear, the action of the court may be reviewed on appeal. Tb. 





IRREGULARITY: DEFAULT: WAIVER. The name of one of several de- 
fendants did not appear in the petition when filed or the writ when 
issued, but was added before service. He did not appear and judy- 
ment was entered against him by default. Held, that the objection 
was waived. 


JURY. 


JUROR: MALE CITIZEN. A person summoned as a juror had been living 


in the county about two months, having come thither from another 
state, with the intention of making it his permanent home; Had, 
that under a statute which required every juror to be “a male citi- 
zen of the State and a resident ot the county,” he was qualified to 
serve. The State v. France, 681. 


EXCEPTIONS TO ITS CONSTITUTION. See The State v. Cavanaugh, 53. 


JUSTICES’ COURTS. 


Tur summons. While section 16, chapter 82, Wagner’s Statutes, (p. 
815,) was in force, a summons issued by a justice of the peace was 
not required to contain a statement of the nature of the suit and 
the sum demanded. This statement was required for the first time 
by section 2858, Revised Statutes 1879. Anthony v. The St. Louis, 
Irun Mountain & Southern Railway Company, 18. 


JUDGMENT: FILING TRANSCRIPT IN CIRCUIT COURT: LIEN. The 
filing of a trarscript of a justice’s judgment in the office of the 
clerk of the circuit court more than three years after the rendition 
of the judgment, without its being first revived, does not create a 
lien on the lands of the defendant, or authorize the issuing of an 
execution. Pears v. Goff, 92. 
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3. Back TAXES: JUsTICE’s JURISDICTION. Under the present law jus- 
tices of the peace have jurisdiction of suits for the collection of 
back taxes, and if the summons be returned non est, may order pub- 
lication to be made. _ R. S. 1879, 22 6836, 6838. The State ex rel. Petts 


v. Staley, 158. 


4. AMENDMENTS. Justices of the peace have power to permit amend- 
ments not changing the cause of action. urner v. The St. Louis & 
San Francisco Railway Company, 261. 


5. Jurispiction. A justice of the peace has no jurisdiction of an ac- 
tion fora breach of covenant of warranty of title to real estate. 
Bredwell v. The Loan & Investment Company, 321. 


6. Justices’ COURTS: JURISDICTION: PRaCcTicE. If a defendant in a 
case appealed from a justice of the peace appears at the trial in the 
circuit court, he thereby waives any right he may have had to ob- 
ject to the jurisdiction of the justice. Reddick v. Newburn, 423 


KANSAS CITY. 


KANSAS CITY POLICK: POWER TO ARREST WITHOUT WARRANT. The police 
of Kansas City are authorized to make arrests within the limits of 
the city without warrant. Acts 1874, p.329, 25; Acts 1875, p. 195, 
#8. But if an arrest be for a past act, whether misdemeanor or 
felony, it can be made without warrant only when the officer has 
grounds of reasonable suspicion, such as would justify him at com- 
mon law in arresting for a past felony. The State v. Grant, 236. 


. LAND TITLES. 


Tue title to land cannot be established by the mere oral statements of 
witnesses. Turner v. Williams, 617. 


LANDLORD AND TENANT. 


Fixtures. See Thomas v. Davis, 72. 


LIEN FOR RENT. See The State ex rel. Wright v. Adams, 605. 


LARCENY. 
1. A larceny may be regarded as still in process of accomplishment so 
long as the original caption is still unbroken and the original as- 
portation is yet in progress. The State v. Grant, 236. 


2. ATTEMPT TO STEAL. The description of the property need not be as 
articular in an indictment for an attempt to commit a larceny as 
in one for an accomplished larceny. The State v. Hughes, 323. 
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8. BURGLARY AND LARCENY: AUTREFOIS convict. Burglary and lar- 
ceny, committed at the same time, are distinct offenses. A convic- 
tion of one is not a bar to a prosecution for the other. The State v. 
Martin, 337. 


4. Own an indictment for stealing from a store certain specified articles 
of merchandise, an instruction that the prisoner may be convicted 
if he ‘‘feloniously took any of of the goods then in the store,” is 
erroneous. And so isan instruction that he is guilty if he “ feloni- 
ously took or carried away any of the goods.”’ The State v. Babb, 501. 


5. PRESUMPTION OF GUILT FROM RECENT POSSESSION. The presumption 
of guilt from recent possession of stolen property, is not confined 
to cases of theft, nor to any class or species of felony, but is applied 
even in cases where the highest penalties are inflicted. Ib. 


6. IDENTITY, OPINIONS ADMISSIBLE AS TO. On a trial for larceny a wit- 
ness will be allowed to give his opinion, based on his personal 
knowledge, as to the identity of goods found on the defendant, 
though he cannot swear positively. 


7. BuRGLARY AND LARCENY COMMITTED TOGETHER. Although the 
statute permits the offenses of burglary and larceny, when committed 
together, to be charged in one count, they nevertheless remain dis- 
tinct offenses, and the jury is not bound to find the defendant guilty 
of one because he is guilty of the other. The State v. Kelsoe, 505. 


LIBEL. 


PUBLICATION ACTIONABLE PER SE. The publication ina newspaper of a 
false statement that a person was convicted and sentenced to prison 
for libel, is actionable without proof of special damages. Boogher 
v. Knapp, 457. 


LIMITATIONS. 


ADVERSE POSSESSION. Broadstreet v. Kinsella, 63. 


MALICIOUS PROSECUTION. 


1. PROBABLE CAUSE: MALICE. It is essential to recovery in an action 
for malicious prosecution, that the prosecution should be ended, and 
that it should have been instituted maliciously and without prob- 
able cause. 

If there be reasonable or probable cause, no malice, however 
distinctly proved, will make the defendant liable. 

The proof of malice does not establish the want of probable cause, 
nor does the want of probable cause necessarily establish the ex- 
istence of malice. That is to say, malice is not an inference of law 
from want of probable cause. alice need not, however, be proved 
by direct and positive testimony, but may be inferred from the facts 
which go to establish want of probable cause. 

That reasonable and probable cause which will relieve a prose- 
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cutor from liability is a belief by him in the guilt of the accused, 
based upon circumstances sufficiently strong to induce such belief 
in the mind of a reasonable and cautious man. Sharpe v. Johnston, 
660. 


: THE FINDING OF AN INDICTMENT: REFUSAL OF MAGISTRATE TO 
commit. The action of a grand jury in finding a bill of indictment, 
or the commitment of the prisoner by the examining magistrate, is 
prima facie evidence of probable cause. The refusal of the magis- 
trate to bind over is very persuasive evidence of want of probable 
cause. 

When an indictment has been found, or the defendant has been 
committed by the examining magistrate, this prima facie evidence 
of probable cause may be rebutted or overthrown by evidence 
showing that such indictment or commitment was obtained by false 
or fraudulent testimony or other improper means, or by evidence 
showing that the prosecutor, notwithstanding the action of the grand 
jury or the committing magistrate, did not himself believe the de- 

endant to be guilty. 

When the examining magistrate refuses to commit, and it 1s thus 
determined that there is no probable cause for the prosecution, any 
inference of malice which may be drawn from such fact, will be 
overcome by showing that the prosecutor, after having fully in- 
formed himself as to all ascertainable facts pene — the guilt 
or innocence of the prisoner, and having fully and fairly communi- 
cated the same to reputable counsel, instituted the proceeding under 
the opinion of such counsel, that the plaintiff was legally subject to 
criminal charge, and himself believed such advice to be correct and 
that the plaintiff was guilty. 








: : : APPEARANCE BEFORE GRAND JURY: FALSE 
TesTiMONY. When the prisoner is discharged by the examining 
magistrate and ahereeet the prosecutor voluntarily appears or 
causes himself to be summoned before the grand jury and procures 
the prisoner to be indicted for the same offense charged before the 
magistrate, this would be the institution of a second and independ- 
ent prosecution, for which he could be held liable if he acted mali- 
ciously and without probable cause; but if in such case the prose- 
cutor should not voluatarily appear, but should be summoned 
before the grand jury without his own procurement, he would not 
be liable to an action, unless the testimony given by him on which 
the indictment was founded was false or fraudulent. b. 


: TWO INDICTMENTS, WHEN THEY MAY AND WHEN MAY NOT CON- 
STITUTE SEPARATE CAUSES OF ACTION. When two indictments are 
found for the same offense, and the second is preierred solely on ac- 
count of some formal defect in the first, and the first is thereby 
suspended and is quashed, no action for malicious prosecution can 
be based upon the order of the court discharging the prisone: from 
the first. Even if the first be quashed before the second 1s found, 
if the court commits or recognizes the prisoner to answer a new in- 
dictment such new indictment could not be regarded as the institu- 
tion of a new prosecution, but as a continuation of the proceedings 
under the first indictment. Ib. 





: FACTS CONSTITUTING MALICE, A QUESTION OF LAW. In an ac- 
tion for malicious prosecution it should not be left to the jury to 
determine what facts will warrant the inference of malice. This is 
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a question of law for the court. The proper way is to instruct the 
jury what facts, if found by them, will warrant the inference. Ib. 


: ADVICE OF COUNSEL: Goop FAITH. The discharge of the 
prisoner by the committing magistrate is prima facie evidence of 
want of probable cause, although counsel may have advised that he 
was criminally liable; and although the prosecutor may have com- 
municated to counsel all the facts and circumstances bearing upon 
the guilt or innocence of the prisoner, which he knew or by reason- 
able diligence could have ascertained, yet if, notwithstanding the 
advice of counsel, he believed that the prosecution must fail and 
was actuated not simply by angry passions or hostile feelings, but 
by a desire to injure and wrong the prisoner, he cannot be said to 
have consulted counsel in good faith, and a jury will be warranted 
in finding that the prosecution is malicious. Jb. 





MANDAMUS. 


MANDAMUS TO COMPEL BOARD OF CANVASSERS TO COUNT RETURNS. 
Where it appeared that a board of canvassers of election returns 
had completed the canvass and made out an abstract of the votes 
before the expiration of the time limited by law for the perform- 
ance of these duties, but the abstract was still in the custody of a 
member of the board when notice was given them ofan alternative 
writ of mandamus sued out within that time, requiring them to 
count certain votes which they had illegally rejected; Held, that 
the writ was properly issued and should be made peremptory, and 
this though it might have been true that the board had finally ad- 
seeing see the notice was served. The State ex rel. Broadhead v. 
erg, 136. 


IN MANDAMUS PROCEEDINGS. The costs of a mandamus proceedin 
are to be adjudged only against such of the respondents as are foun 
te have refused to do their duty. The State ex rel. Broadhead v. 
Berg, 136. 


APPEAL: SUPERSEDEAS. An appeal, with the statutory bond, from 
a judgment awarding a peremptory mandamus, operates as a su- 
persedeas. The State ex rel. The Laclede Bank v. Lewis, 370. 


“ProcEEDINGsS:” ‘‘ExEcuTION.” The term “ execution” in section 
3713, Revised Statutes, and the term “ proceedings”’ in sections 
3717, 3718, are used interchangeably and include a peremptory writ 
of mandamus. Ib. 


i? original history and nature of the writ of mandamus reviewed. 


Ir a judge erroneously refuses to have fotpnens entered upon 
a verdict, he will be compelled by mandamus. The State ex rel. 
Wright v. Adams, 605. 
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MECHANICS’ LIEN. 


Ir is error for the court to establish a mechanic’s lien without a 
finding by the jury that the plaintiff is entitled to the lien. Brooks 


v, Blackwell, 309. 


MECHANIC’s LIEN: Fitzgerald v. Thomas and Fitzpatrick v. Thomas, C1 
Mo. 499, 512, 515, affirmed. Fitzpatrick v. Thomas, 513. 


AGAINST RAILROADS. See Morgan vy. Chicago & Alton Railroad Com- 


4. 


5. 


pany, 161. 


MUNICIPAL CORPORATION. 


DANGEROUS SIDEWALKS. The plaintiff, a woman, while walking 
— and carefully in the night on a sidewalk in the City of Kan- 
sas, slipped and fell into a gully close to the walk, of which she 
knew ae but which had existed for several years. Held, that 
the city was liable. Halpin v. The City of Kansas, 335. 


“PROPER AUTHORITIES OF THE CITY:”” MEANING OF THE PHRASE. Sec- 
tion 67, page 315d, Wagner’s Statutes, provides that any union depot 
company, with the consent of “ the proper authorities of the city”’ 
inwhich the depot is to be conetpasted, shall have the right to lay 
tracks and erect buildings on streets; Held, that the phrase “proper 
authorities of the city” referred only to those properly so called, 
and did not include the county court. The Union Depot Company v. 
The City of St. Louis, 393. 


EstopreL, Where a municipal corporation enters into a contract 
within its powers, the doctrine of estoppel applies with the same 
force as against individuals. 


MUNICIPAL ORDINANCES: RULES OF CoNSTRUCTION. The charter 
and ordinances of a city stand in the same relation to each other as 
the constitution and statutes of a state, and the rules applicable in 
deciding questions of conflict between the latter may be resorted to 
to determine similar questions between the former. Quineite v. The 
City of St. Louis, 402. ° 


: : PAY OF OFFICERS OF ELECTION. Where a city char- 
ter a eo po that judges of election should receive no pay, and re- 
pealed all existing ordinances inconsistent with its provisions; Held, 
that an o:dinance then in force providing for the pay of judges and 
clerks of election was repealed only so far as it related to the judges, 
and the clerks were entitled to pay at the rate fixed by the ordi- 


nance. Tb. 





Tue “ MUNICIPAL CORPORATIONS” mentioned in section 1, article 
10 of the constitution, are those which derive their existence from 
legislative enactment. The city of St. Louis is not included in the 
term. The City of St. Louis v. Bircher, 431. 


THE ORDINANCE OF THE CITY OF ST. Louts licensing hotels and 
boarding houses is valid. St. Louis v. Bircher,7 Mo. App. 169, af- 


' firmed. 
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DEFECTIVE SIDEWALK: DAMAGES: PLEADING. In an action against a 
city for personal injuries caused by failure to keep a sidewalk in 
repair, it is not essential that the petition should allege that the city 
owned the sidewalk, or authorized its construction or had adopted 
it as its own. Other allegations made in this case showing the 
duty of the city to keep the sidewalk in repair; Held, sufficient. 
Haire v. The City of Kansas, 438. 


See Kansas Ciry. 


St. Louvts. 


MURDER. 


THE INDICTMENT. An indictment for murder need not specify the 
particular part of the body upon which the mortal wound was in- 
flicted. The State v. Sanders, 35. 


: EVIDENCE. Where an indictment for murder charges the 
infliction of one mortal wound, it is no error to admit evidence of 
several wounds, one of which was mortal. Jb. 





IMMEDIATELY after defendant had committed a homicide, he was 
seized by a by-stander, whom he attempted to stab in order to 
escape. Upon atrial for the homicide; eld, that proof of the at- 
tempt to stab was admissible. Tb. 


“ DELIBERATELY: ” “COOL STATE OF THE BLOOD.” The court again 
approves the definitions heretofore given of these terms. The State 
v. Andrew, 101. 


‘“* Heat or passion.” The courts should not use this expression in 
instructions without explaining its technical meaning. bd. 


HoMICIDE: KILLING OF OFFICER. Where the State relies upon the 
fact that the victim of a homicide was an officer acting in the dis- 
charge of his duty to fix the character of the offense, it should be 
shown that the slayer knew the fact. The State v. Grant, 236. 


MvuRDER IN THE FIRST DEGREE. The deliberation and premedita- 
tion necessary to constitute murder in the first degree may be in- 
ferred from all the facts and circumstances of the killing. 


An instruction that if the defendant maliciously shot and killed 
deceased with a rifle, the law presumes the killing to be murder 
in the second degree unless it is shown to have been justifiable on 
the ground of self-defense or within some other degree of homicide, 
Held, error. The State v. Phelps, 319. 


DELIBERATION : INSTRUCTIONS, HARMLESS ERROR IN. An instruction 
in a murder case defining the word deliberately to mean, “ done in a 
cool state of the blood—that is, not in a heated state of the blood 
caused by lawful provocation ;” Held, error; but the record in 
the case disclosing no evidence of provocation either by words or 
acts of the deceased, or of the existence of such passion on the 
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11. 


12, 


13. 


14. 


15. 


16. 


17. 


part of defendant as would mitigate the homicide; Held, that the 
error was immaterial. The State v. McGinnis, 326. 


HoMICIDE: EVIDENCE OF CONDITIONAL THREATS. On a trial for 
homicide evidence of conditional threats made by the prisoner is 
admissible; and it may be no objection that they were made two 
months before the homicide. The State v. Adams, 355. 


_“* PREMEDITATION ” is @ necessary element of the crime of murder 
in the second degree, and it is the duty of the court to define the 
term tothe jury. The State v. Harris, 361. 


DEFINITION OF ‘ PREMEDITATION.” The correct meaning of “ pre- 
meditation ” is “‘ thought of beforehand for any length of time how- 
ever short.” An instruction, therefore, which defines the term as 
“thought of for any length of time however short,” is erroneous. 


MURDER IN SECOND DEGREE: PRESUMPTION. A killing with a deadly 
wares is not presumed murder in the second degree, unless it is 
willful or intentional. 6. 


THREATS COMMUNICATED TO DEFENDANT. On a trial for murder 
evidence of a threat made by the deceased and communicated to 
the defendant before the killing by a person since dead, is admissi- 
ble. 


SELF-DEFENSE: APPARENT DANGER. The acting on a reasonable be- 
lief of harm, though unfounded, excuses the defendant. But this 
principle has no application, and instructions embodying it should 
not be given, in a case where the hostile demonstration which in- 
duced the act was made with a real and not an apparent deadly 
missile or weapon, the exact nature of which the defendant could 


see. The State v. Umfried, 404. 


Tue court instructed the jury that “if the defendant killed de- 
ceased with a pistol or revolver, by shooting him, the law presumes 
it is murder, in the absence of proof to the contrary.” Held, error, 
because the elements of malice, intention, premeditation and de- 
liberation were wholly excluded from the consideration of the jury. 
The State v. Bohanan, 562. 


HomictpE: WIFE'S, INFIDELITY. To reduce a homicide to man- 
slaughter on the ground of illicit intercourse between the deceased 
and the wife of the defendant, the detection must have been in the 
very act, and the killing instant upon the detection. The State v. 


France, 681. 


NATIONAL BANKS. 


THEIR POWER TO SELL THEIR OWN sTOocK.—When a National bank pur- 


chases its own stock to protect itself from loss upon a debt, it is 
bound to sell the stock within six months, and may sell on credit 
and take the purchaser’s note, with the stock sold as collateral to 
secure it, provided this is done in good faith. The Union National 


Bank v. Hunt, 439. 
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NEGLIGENCE. 


1, RarLRoap: RATE OF SPEED. Aside from statutory or municipal reg- 
ulation, no rate of speed at which a railroad train may be run is 
negligence per se. Powell v. The Missourn Pacific Railway Company, 80. 


2. CoNTRIBUTORY NEGLIGENCE: COURT, WHEN BOUND TO INSTRUCT FOR 
DEFENDANT. - In an action grounded upon allegations of negli- 
ence, if the undisputed facts show that notwithstanding the de- 
endant’s negligence the plaintiff would not have sustained theJjn- 
juries complained of but for his own negligence directly tending to 
produce them, it is the duty of the court to direct the jury to find 
for defendant. Ib. 


3. CoNTRIBUTORY NEGLIGENCE. It is the duty of the court, when 
the facts constituting direct contributory negligence are undis- 
puted to declare to the jury that they bar recovery by the plaintiff. 


Lenix v. The Missouri Pacific Railway Company, 86 


4, Wuere the defense of contributory negligence is pleaded it should 
not be omitted from the instructions. Gilson v. The Jackson County 
Horse Railway Company, 282. 


SeE RAILROADS. 


NEGOTIABLE PAPERS. 


TRANSFER IN PAYMENT: INNOCENT HOLDER. Semble that in Missouri 
negotiable paper taken without notice before maturity, as absolute 
payment of an antecedent debt, and not merely as collateral, though 
the debt thus discharged is a simple contract debt, and no security 
is given up, places the holder in the position of an innocent holder 
for value, not affected by any equities between the original parties 
to the note. Hodges v. Black, 537. 


NOTARY PUBLIC. 


PoWER TO COMMIT FOR CONTEMPT. See ex parte. Priest, 229, 


NUISANCE. 


OBSTRUCTION OF ROAD: DamaGes. Where adjoining proprietors by 
agreement closed a dedicated highway, and in place of it opened 
aroad upon another site; Held, that whether the road so opened 
was a public highway ora private right of way, they and those 
claiming under them had such an interest in it as entitled them to 
recover damages from a railroad company crossing it in such a man 
ner as to obstruct its free use. The Kansas City, St. Louis & Chicago 
Railroad Company v. Farrell, 183. 


15—F6 
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NUNC PRO TUNC ENTRIES. 
JUDGMENT NUNC PRO TUNC. See Belkin v. Rhodes, 543. 


: INEFFECTUAL AGAINST INNOCENT PURCHASERS. See McClannahan 
v. Smith, 428. 





OFFICES AND OFFICERS. 


1, PUBLIC OFFICERS: THEIR COMPENSATION. The right of a public offi- 
cer to compensation for his services is derived from the statute. 
Unless that gives it he must perform his duties without compensa- 
tion. Gammon v. Lafayette County, 675. 


2. Propate JupGxs: Frees. Probate judges are not entitled to fees for 
entering orders opening and adjourning court. Jb. 


INACCURATE DESIGNATION OF, IN ELECTION RETURNS. See The State ex 
rel. Broadhead v. Berg, 136. 


IN COUNTY CouRT REcoRD. See Raley v. Guinn, 263. 





SLAYING oF OFFICER. See The State v. Grant, 236. 


OFFICIAL BOND. 


1. A BOND IS NOT INVALID as a statutory bond merely because it does 
not follow the exact words of the statute. Newton v. Cox, 352. 


2. OBLIGATION CONFINED TO EXPRESS TERMS. Under the charter of the 
city of H. the marshal was required to give bond ina sum not ex- 
ceeding $2,000 “‘for the faithful performance of his duties as city 
marshal.” The marshal was also made ex-officio collector, and re- 
quired to give such bond as the city council should direct. A 
bond for the sum of $3,000, after reciting that one P. had been elected 
marshal cf the city of H., provided that P. should discharge all the 
duties of said office and should pay over to the proper persons and 
the city of H. “all moneys and effects to them or her in anywise 
belonging or pertaining that may come into his hands.”’ P. collected 
a large amount of city taxes which he failed to pay over. Held, 
that the sureties on tliis bond were not liable. The City of Harrison- 
ville v. Porter, 358. 


8. THE OBLIGATIONS OF SURETIES are strictly construed, and the fact 
that the bond was for $1,000 in excess of the amount required of 
the marshal did not extend the liability of the sureties. Jb. 


PARENT AND CHILD. 


1, FatHer’s RIGHT TO CUSTODY OF HIS MINOR CHILD: CHILD’S WELFARE 
THE FIRST CONSIDERATION. Ina contest for the possession of the per- 
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son of a minor child, the welfare of the child is always the controlling 
consideration with the courts. If the contest is by a father seekin 
to regain his child, as he is its natural guardian and as such entitle 
to the custody of its person, it will be awarded to him, unless he is 
shown to be, for some reason, unfit or incompetent to take charge 
of the child, or unless the welfare of the child, for some special or 
extraordinary reason, demands a different disposition Jn the Mat- 
ter of Berenice S. Scarritt, 565. 


: CONTRACT OF FATHER TO SURRENDER CUSTODY OF CHILD. By 
the common law, a father cannot irrevocably divest himself of his 
right and duty to have the custody and charge of his child. They 
spring from the law of nature; and public policy, for the good of 
society, will not permit him to abandon them. Jb. 


to 








: CASE ADJUDGED. In the present case, a father sought to re- 
gain the custody of his child, a girl between six and seven years of 
age, from her maternal grand-parents. He had himself upon the 
death of his wife, the child’s mother, at the solicitation of its grand- 
parents, placed the child (then a baby) in their care, to remain, as 
he expressed it in a letter, ‘‘ until, at least, she passes her first de- 
cade in life.’ Some years afterward, he married again. established 
a home, and was desirous of taking the child tolive with him ; but 
the grand-parents declined to give her up. The court, upon consid- 
eration of all the circumstances, Held, that there was nothing in 
them which authorized a departure from the general rule, which 
gives the custody of the child to its father ; that, indeed, the welfare 
of the child would be better promoted by giving her to her father 
than by leaving her with her grand-parents; and as to the letter 
(which the latter claimed amounted to a contract), that it was writ- 
ten u&der such circumstances that it ought not to be so considered, 
even if, as a contract, it would be held binding. For these reasons 
the child was ordered to be delivered into the custody of the father. 

Contra. It was established by the evidence that the welfare of the 
child did not require a change of custody; and asit was clearly 
shown that the attachment between the grand-parents and the 
child was as intense as that which exists between parent and child 
and the father by his conduct and agreement had encouraged and 
developed this attachment, he ought not to be permitted to sunder 
the relations between them. The interest and welfare of the child 
is certainly the paramount consideration, but the interests, feelings 
and welfare of the person to whom the child has been confided, 
should not be entirely disregarded. The court ought to consider 
the strength of the ties that have been formed between the child 
and its grand-parents. Per Henry, J., dissenting. Ib. 
° 

PARTIES. 


PROPER PLAINTIFF IN SUIT FOR MARRIED WOMAN'S LAND. See Kanaga v. 
St. Louis, Lawrence & Western Railroad Company, 207. 


PARTNERSHIP. 


1. PARTNERSHIP: JUDGMENT. A judgment in favor of a firm is not 
void because entered in the name ot the firm instead of the indi- 
viduals composing the firm. Davis v. Kline, 310. 
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2. THe adjustment of partnership accounts is a matter of equitable 
jurisdiction. Hodges v. Black, 537. 


3. AN agreement to share profits is prima facie an agreement for a 
partnership ; but the contrary may beshown. Philips v. Samuel, 657. 


PERSONAL INJURIES. 


INJURIES RESULTING IN DEATH: ACTION UNDER STATUTE: “FAILS TO 
sugE.’’ Under the statute, (R. S., 22 2121, 2122, 2123,) the action for 
injuries resulting in death may be brought, Ist, “ By the husband 
or wife of the deceased ; or, 2nd, If there be no husband or wife, 
or if he or she fails to sue within six months after such death, then 
by the minor child or ch:ldren of the deceased.” M. being killed 
through the alleged negligence of the defendant, his widow brought 
an action against defendant, which action she voluntarily dismissed. 
The minor children after the expiration of six months from the 
death of their father commenced another action. Held, this action 
would not lie, asthe wife had not “ failed tosue”’ within the statute. 
McNamara v. Slavens, 329. 


PHYSICIAN. 


UNLAWFUL PRACTITIONER: INDICTMENT. An indictment for practicing 
medicine in violation of law, need not state the name of the 
person upon whom or in whose family the defendant practiced. 
The State v. Little, 52. 

s 

His COMPETENCY AS A wiTNEss. See Gartside v. The Connecticut Mutual 

Life Insurance Company, 446. 


PLEADING. 


1. THe PETITION in this case, Held, to state but a single cause of action. 
and not two improperly blended in one count. Hale v. Stuart, 20. 


2. In Esectment. Defendant in ejectment may set up in his answer 
any and all equitable defenses he may have. Chouteau v. Gibson, 38. 


3. Venvuz. In an action for damages for injury to property situated 
upon plaintiff’s farm, it is not necessary to indicate .the locality of 
the farm otherwise than by the venue laid in the margin of the pe- 
tition. Palmer v. The Missouri Pacyic Railway Company, 217. 


4. PLEADING NEGLIGENCE. The petition in this case charges negli- 
ence with sufficient precision, and shows clearly the connection 
tween the negligence and the injury sustained by plaintiff. Jb. 


5. EqQuiry PLEADING: MULTIFARIOUSNEsS. A bill against several defend- 
ants to set aside several distinct conveyances made to them separ- 
ately on the ground of fraud—one general right being clain:ed—is 
not multifarious. Bobb v. Bobb, 419. 
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ACTION FOR REAL ESTATE: GENERAL DENIAL: EVIDENCE. In an action 
involving title to real estate, the defense of adverse possession for 
the statutory period is admissible under a general denial of the 
plaintiff’s title. Hill v. Bailey, 454. 


A PETITION ORJECTIONABLE for not being sufficiently specific, may 
be good after verdict. Ellet v. St. Louis, Kansas City & Northern Pail- 
way Company, 518. 


PLEADING: SPECIAL PLEA: GENERAL DENIAL. In an action against 
a railroad company for the death of a passenger, the negligence al- 
leged was the want of care in the servants of the company and 
defects in its road. The defendant denied all the allegations of the 
petition, and also filed a special plea alleging that the road was well 
constructed, the servants Pxillful and careful, but that the casualty 
was caused by an extraordinary rain storm. Held, that this matter 
could be shown under the general denial, and the special plea was 
properly stricken out. Ellet v. The St. Louis, Kansas City & Northern 
ailway Company, 518. 


PLEADING: SPECIFIC ALLEGATIONS: NEGLIGENCE. A petition charg- 
ing negligence in a railroad company in conducting and running its 
train, where the negligence complained of is that of the engineer in 
managing it at the time of the casualty, is sufficiently specific. Jb. 


- When the answer, after admitting the plaintiff’s prima 
facie case, sets up a purely equitable defense, this converts the case 
wholly into an equitable proceeding. Hodges v. Black, 537. 





A DEFENSE CANNOT BE SET UP for the first time in the apvellate 
court. St. Lovis Brokerage Company v. Bagnell, 554. 


PLEADING BREACH OF DUTY. Where an action is grounded on a 
breach of duty, the facts out of which the duty arises must be 
pleaded. The plaintiff must state the facts which constitute his 
cause of action. He cannot state one and prove another; nor if he 
fails to state any, can he supply the defects in his petition by evi- 
dence at the trial. Field v. The Chicago, Rock Island & Pacific Rail- 
way Company, 614. 


PLEADING, CRIMINAL. 


UNLAWFUL PRACTITIONER: INDICTMENT. An indictment for practicing 
medicine in violation of law, need not state the name of the 
person upon whom or in whose family the defendant practiced. 
The State v. Little, 52. ~ 


INDICTMENT FOR SELLING INTOXICATING LIQuoRS. Where a criminal 
statute uses disjunctive language in defining an offense, an in- 
dictment under it may be drawn in the conjunctive. Thus, a statute 
made it an offense to “‘ sell or give away ” intoxicating liquors under 
certain circumstances. An indictment charged that defendant did 
“sell and give away” such liquors. Held, that it was not bad for 
duplicity. The State v. Pittman, 56. 
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INDICTMENT FOR CONCEALING BIRTH OF CHILD. An indictment 
against a woman for endeavoring to conceal the birth of a child, of 
which she has been delivered, by secretly burying the same, will be 
good if it follows the language of the statute. It need not allege 
any specific intent on her part; and it is immaterial whether the 
child was still-born or not. State v. White, 96. 


KEEPING BAWDY HovsE. An indictment for keeping a bawdy house 
is well enough if it follows the language of the statute. The State 


v. Bregard, 322. 


WHERE a statute uses disjunctive language in defining an offense, 
an indictment under it may be drawn in the conjunctive. Tb. 


Larceny. The description of the property need not be.as particu- 
lar in an indictment for am attempt to commit a larceny as in one 
for an accomplished larceny. The State v. Hughes, 323 


PLEDGE. 


To SECURE RENT. See the State ex rel. Wright v. Adams, 605. 


POWERS. 


PowER BY WILL TO convey. A will was as follows: ‘I will and be- 
queath to my wife all my real estate, to do with as she shall wish 
for her own use while she continues my widow. I will that she 
shall sell one lot,” (describing it,) “and apply the proceeds to her 
own use.” As to the lot described, Held, (without deciding what 
estate the widow took in it,) that the power of sale vested in her 
carried with it the power to convey the fee. Boyer v. Allen, 498. 


THE CONVEYANCE in fee of a specific tract of land for a valuable 
consideration by a widow to whom her husband’s will gave the 
power so to convey, Held, effectual to pass the fee, although it con- 
tained no reference to the will or the power; and although the will 
- her the use of all the testator’s real estate during widowhood. 


PowER TO CONVEY TRUST PROPERTY. See Broadstreet v. Kinsella, 63. 


PRACTICE. 


On appeaL. Tuis courtewill not review errors in instructions, un- 
less they were called to the attention of the trial court in the mo- 
tion for new trial. Anthony v. The St. Louis, Iron Mountain & South- 


ern Railway Company, 18. 


A remark of the judge of the trial court in relation to the evi- 
dence, made in the presence of the jury; Held, not to be such as 
to callfor a reversal. The State v. Sanders, 35. 
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Bix or Exceptions. The Supreme Court will not review the action 
of the trial court on a motion involving the hearing of testimony, 
upon a bill of exceptions taken at another stage of the proceedings 
and ata subsequent term. The State ex rel. Armentrout v. Grant, 95. 


ADMITTING EVIDENCE OUT OF ORDER. A sound exercise of the dis- 
cretion vested in the trial courts of determining whether or not 
evidence should be received out of time, requires that when it ap- 
pears that failure to offer material evidence in proper time was the 
result of inadvertence and that it was not kept back by a trick or 
for any unfair purpose and that the other party will not be deceived 
or injuriously affected by it, it should be let in even after a demurrer 
to the evidence has been sustained. For refusal of the trial court 
so to do, this court will reverse. Tierney v. Spiva, 279. 


AMENDMENTs. In an action instituted before a justice of the peace, 
a judgment for the plaintiff being held to be erroneous because of 
a defect in the statement; Held, further, that as a proper amedn- 
ment could be made in the circuit court, the case should be re- 
manded to that court and not be dismissed. Schulte v. The St. Louis, 
Iron Mountain & Southern Railway Company, 324. 


FaILvre to incorporate the motion for new trial in the bill of excep- 
tions prevents inquiry in this court into anything which occurred 
during the progress of the trial, and which is necessary to be pre- 
served in the bill of exceptions, equally as much in cases in equity 
asatlaw. McCarthy v. McGinnis, 344. 


Excerrsite, Where the record does not show that exception was 
taken to the action of the trial court in overruling the motions for 
newtrial and in arrest of judgment, and no error appears in the 
record proper, the judgment will be affirmed. Wilson v. Haxby, 345. 


JUSTICES’ COURTS: JURISDICTION: PRACTICE. If a defendant in a 
case appealed from a justice of the peace appears at the trial in the 
circuit court, he thereby waives any right he may have had to ob- 
ject to the jurisdiction of the justice. Reddick v. Newburn, 423. 


AMENDMENT OF PLEADINGS AFTER JUDGMENT. After a motion 
for new trial had been overruled, the court permitted the ad dam- 
num clause of the petition to be amended to conform to the proof 
whereby the plaintiff’s claim for damages was increased from $100 
to $500. Held, noerror. McClannahan v. Smith, 428. 


NEW TRIAL FOR VARIANCE. To obtain a new trial on the ground 
of variance between the pleadings and the proof, a party must show 
by affidavit not only that -he was misled but also in what respect 
he was misled, Shelton v. Durham, 434. 


OBJECTION TO EVIDENCE. THE RECORD. This court will not con- 
sider objections to evidence unless the record shows the specific 
grounds upon which they are based. Ib. 


JUSTICE’S COURT: NEW DEFENSE ON APPEAL TO CIRCUIT couRT. On 
an appeal from a justice’s court, the defendant offered to show for 
the first time that the plaintiff had not the legal capacity to sue. 


- 
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The circuit court rejected the defense because it had not been made 
in the justice’s court. Held, error. Compton v. Parsons, 455. 


EVIDENCE: LIMITING ITs UsEs. Certain admissions made by per- 
sons with whom the defendants in this case were in privity ; eld, 
to have been properly admitted in evidence; and although some of 
them may not have been competent as against all of the defend- 
ants, yet as the court was not asked to instruct the jury against 
which it could be used and against which not, there was no error. 
Babb v. Ellis, 459. . 


SECOND NEW TRIAL. Where the jury have found a verdict iu con- 
sonance with the law and the facts of the case, the fact that the 
court gave erroneous instructions will not authorize the granting of 
a second new trial. The State ex rel. Wright v. Adams, 605, 


It isno error to permit the defendant to read the plaintiff ’s peti- 
tion to the jury. Cve v. Griggs, 619. 


WITNESS: DILIGENCE IN PROCURING HIS ATTENDANCE: NEW TRIAL. 
A party relying upon the promise of a witness to attend and testify, 
failed to have him subpcenaed. He was present about the time the 
case was called for trial, but afterward absented himself and a sub- 

ena then issued could not be served because he could not be 
ound. Held, that no diligence had been exercised to procure his 
attendance, and his absence was no ground for a new trial. Roach 
v. Colbern, 653. 


7 * 

NEW TRIAL: CUMULATIVE EVIDENCE. A new wieder not be 
granted on the ground of failure to obtain evidence which is merely 
cumulative. Jb. 


Practice. In asuit to enjoin a judgment on the ground of surprise, 
the court, without setting aside the judgment, examined into the 
merits of the original case, and finding that there was no valid de- 
fense, refused the injunction. Held, a proper method of procedure. 
The complainant was not entitled to have the judgment first set 
aside and his defense then tried by a jury. Philips v. Samuel, 657. 


PRACTICE IN EQUITY: INSTRUCTIONS, Error in instructing the jury 
upon issues submitted to them in a proceeding in equity will not 
vitiate the judgment if the evidence warrants the finding. Ib. 


CHANGE OF VENUE. See The State v. Bohanan, 562. 


1, 


PRACTICE, CRIMINAL. 


REFUSAL OF CONTINUANCE : ERROR CURED. Where it appeared that the 
trial which succeeded a refused application for a continuance was a 
mis-trial, and that at the subsequent trial which resulted in defend- 
ant’s conviction, the witnesses, on account of whose absence the con- 
tinuance had before been prayed, were present and testified, and 
that defendant at that trial offered testimony to the contrary of that 
testified to by the State’s witnesses; Held, that if there was any 
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error in refusing the continuance, it afforded no reason for revers- 
ing the judgment. The State v. Cavanaugh, 53. 


SpeciaL JupGE. Under the act of 1877, (Sess. Acts, p. 357, 2 1,) to 
entitle the defendant ina criminal case to be tried by a special judge, 
it was necessary that the affidavit of prejudice on the part of the 
regular ~~ should be supported by the affidavits of two reputable 
persons. Ib. 


Jury. Where objections are not made and exceptions ed at 
the proper time, to the manner of summoning a jury, th® point 
will not be regarded in the Supreme Court. 


IN MISDEMEANOR CASES. Under the act of 1877 in relation to misde- 
meanors, (Sess. Acts, p. 355, 2 6,) no prosecution founded upon an 
affidavit alone could be sustained. It was necessary that there 
should be an information by the prosecuting attorney based upon 
the affidavit. The State v. Sebecca, 55 


CHANGE oF VENUE. A change of venue for prejudice of the inhab- 
itants may be awarded in a criminal case, without previous arraign- 
ment of the prisoner The State v. Andrew, 101. 


Two INDICTMENTS FOR SAME OFFENSE. The fact that two indictments 
have been found against the prisoner for the same offense, will be no 
bar to his trial upon one of them, if the other is dismissed before 
the trial takes place. 


Continuance. If no attachment has been taken out for a witness 
who has been duly subpenaed, a continuance cannot be granted 
on account of his absence. Jb. 


CALLING OF WITNESSES. Upon atrial for homicide the State is not 
bound to call as witnesses all the persons who were present. The 
State v. Johnson, 121. 


IMPROPER REMARKS OF PROSECUTING ATTORNEY. If the prosecuting 
attorney is permitted by the trial court, in spite of objections from 
the defendant, to address improper remarks to the jury, this court 
will reverse the judgment; but unless it is certain that the remarks 
were of an improper character, it will not interfere. Jb. 


INSTRUCTING THE JURY It is the duty of the court in criminal cases 
to define in its instructions only the crimes of which defendant 
could be convicted under the indictment, and of which there is 
evidence in the case. Ib. 


GENERAL VERDICT OF GuILTY. If the jury return a general verdict 
of guilty in a criminal case, it will be presumed, nothing to the con- 
trary appearing, that they failed to agree on the punishment to be 
inflicted, and so, under the statute, left that to the determination of 
the court. The State v. Emery, 348. 


HARMLESS ERROR IN ADMITTING EVIDENCE. A judgment ought not 
to be reversed for the admission of improper evidence where the 
guilt of defendant is otherwise made so clear that the court cannot 
say that he was prejudiced. Jb. 
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13. 


14. 


15. 


16. 


17 


18. 


REMARKS OF PROSECUTING ATTORNEY. Not every random or hasty 
remark of the enn gl attorney should be made ground for re- 
versing the judgment. 

Certain remarks of that officer in this case; Held, not to call for 
reversal. 


MOTION FILED IN TERM: TIME: CONSTRUCTION OF STATUTE. _ Sec- 
tion 3558, Revised Statutes, which provides that ‘‘motions in a Cause 
filed in term shall be filed at least one day before they may be ar- 
gued or determined,”’ is for the protection of the adverse party to a 
mo@on, and when he does not claim the benefit of it, the party 
filing it cannot. The State v. Underwood, 630. 


CONTINUANCE: REQUISITES OF AFFIDAVIT. On an application for the 
continuance of the trial of an indictment for murder on the ground 
of the absence of witnesses, the affidavit failed to give the names of 
some of the witnesses, and failed to show the residence of those it 
did name, or state that they were unknown or that the facts which 
they were expected to prove were true. Held, that the application 
was properly refused. Jb. 


ConDUCT OF TRIAL: INDISCREET REMARKS OF JUDGE. An indiscreet 
remark made by the judge during the trial but immediately with- 
drawn, Held, not sufficient to justify interference with a judgment 
which the evidence supported, where it did not clearly appear that 
the prisoner was prejudiced. J. 


OFFICER IN CHARGE OF JURY: OATH. The officer in charge of a 
jury is not required to take the oath prescribed by section 1910, Re- 
vised Statutes, until the arguments of counsel are closed. Ib. 


ConTINUANCE: “‘ POSTPONEMENT.” To style an application for a 
continuance, an application for a postponement, does not change the 
legal requisites of the affidavit required to support it. Jb. 


PRACTICE IN SUPREME COURT. 


Instructions. This court cannot reverse for failure to give an in- 
struction, however correctly it may declare the law, where there is 
no evidence preserved in the record to support it; nor on the other 
hand will it reverse for the giving of an instruction which, because 
of the absence of such evidence, could not have harmed the appel- 
‘ant. The Kansas City, St. Louis & Chicago Railroad Company v. Far- 
rell. 183. 


NEW TRIAL: NEWLY DISCOVERED EVIDENCE. The Supreme Court 
will not reverse a judgment for refusal of the trial court to grant a 
new trial asked on the ground of newly discovered evidence, when 
such evidence is merely cumulative and only tends to impeach. The 


State v. Willoughby, 215. 


PROCEEDINGS TO CONTEST A WILL: WEIGHT OF EVIDENCE. The pro- 
ceeding under the statute to contest the validity of a will being a 
proceeding at law, this court will not go into the question of the 
weight of evidence. Appleby v. Brock, 314. 
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ERRONEOUS INSTRUCTIONS. A judgment should not be reversed for 
error in instructions given for respondent when precisely the same 
instructions are given for appellant. Garesche v. President, Directors 
and Faculty of St. Vincent’s College, 332. 


Evipence. If there is danger that evidence properly admitted for 
one purpose may be used by the jury, in making up their verdict, 
for another and improper purpose, the court should be asked to 
instruct them as to its proper use. If this is not done, and the ap- 
pellate court cannot see that they have made a mis-use of it, and 
there is other evidence sufticient to sustain the verdict, the judg- 
ment will not be reversed because of the possible error. Ib. 


PRACTICE IN APPELLATE COURT: FAILURE TO PROSECUTE APPEAL. If 
motions are filed or cause shown in the St. Louis court of appeals 
against the affirmance of a judgment for want of prosecution, they 
should be preserved by bill of exceptions; otherwise they will not 
be examined in thiscourt. Estey v. Post, 411. ® 





. Upon appeal from a judgment of the court of ap- 
peals fening a judgment of the circuit court for want of prosecu- 
tion, this court will inquire only whether there was a failure to 
prosecute. It will not go into the merits of the case. Jb. 


: : DAMAGES. Ten per cent damages should be awarded 
by the ‘appellate courts in those cases only where the record is ex- 
amined and the appeal found to be without merit; not in cases of 
affirmance for want of prosecution. Tb. ® 








CERTIORARI: AFFIDAVITS. On an appeal to the Supreme Court from 
the St. Louis court of appeals, the cause will be heard and deter- 
mined, only upon precisely the same record as that which was 
before the court of appeals; and no regard will be paid to any 
amended record brought by certiorari directly to the Supreme Court 
from the trial court, nor to any affidavits as to the evidence upon 
the trial in such court. Eaton v. The County ef St. Charles, 492. 


WEIGHT oF EvIpENcrK. Where there is substantial evidence to sup- 
port a finding, appellate courts will not inquire as to its weight 
Hodges v. Black, 637. 


A DEFENSE CANNOT BE SET UP for the first time in the appellate 
court. St. Louis Brokerage Company v. Bagneil, 554. 


AFFIDAVITS FILED ON APPEAL. In the Supreme Court certain affi- 
davits in relation to a rule of the trial court as to putting cases at 
the foot of the docket, were filed with the briefs of counsel. Held, 
that they could not be considered. The State v. Under wood, 630. 


JUDGMENT NUNC PRO TUNC: PRESUMPTION: ORDER REVIEWABLE ON 
APPEAL. The presumption is, that a judgment entered nunc pro 
tunc at a subsequent term was based upon competent evidence. 
But where the facts appear, the action of the court may be reviewed 
on appeal. Belkin v. Rhodes, 643. 


. 
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14. VERDICT: WEIGHT OF EVIDENCE: PRACTICE IN SUPREME CoURT. Ina 
case submitted to the jury under amp sed instructions this court 
never disturbs the tt on the ground that the verdict is 
against the weight of evidence. Roach v. Colbern, 653. 


15. Remirtitvr. The plaintiff in an action for malicious presecution 
recovered upon all the counts of his petition. On appeal this court 
ordered the judgment reversed on the ground that he was not en- 
titled to recover on one of them. The plaintiff then offered to remit 
the damages recovered on that count, which was allowed, and the 
judgment thereupon affirmed. Sharpe v. Johnston, 660. 


PRESUMPTIONS. 


IDENTITY OF NAMES. Identity of names with an alias added is suffi- 
cient to raise a presumption of identity of persons. The State v. 
Kelsoe, 505. e« 





OF CARE IN USE OF FIRE. See Palmer vy. The Missouri Pacific Rail 
way Company, 217. 


IN FAVOR OF JUDGMENT BELOW. See Appleby v. Brock, 314; Bel- 
kin v. Rhodes, 643. 





PRINCIPAL AND AGENT. 
* 

FOREIGN COMPANIES: LIENS: NOTICE TO STATION AGENTS. The station 
agents of a foreign railroad company operating a railroad in this 
State are the representatives of the company in such a sense that 
service of notice upon them, of claims for work and labor done or 
materials furnished upon the road, is service upon the company 
within the meaning of the statute providing the mode of obtaining 
and enforcing liens against railroads. R. 8. 1879, 22 3200 to 3216. 
Morgan v. The Chicago & Alton Railroad Company, 161. 


PRINCIPAL AND SURETY. 


1. Notice To sur. A surety cannot base a claim to be released from 
his obligation on a verbal notice to the creditor to proceed against 
the principal debtor. To be available the notice must be in writing. 
Petty v. Douglass, 70. 





: EXTENSION OF TIME. Part payment of a note after maturity 
is no valid consideration for an extension of time. Jb. 


3. THE OBJECTION THAT A DEMAND was not made on the executor be- 
fore the issuance of execution against him, cannot be made ina 
proceeding on a scire facias against his sureties. Newton v. Cox, 352. 


4. ACTION AGAINST SURETIES: PLEADING. In an action against the 
sureties in a bond conditioned to secure the faithful performance of 
a building covenant contained in a lease, averments in the petition 
of breaches of other covenants of the lease are properly stricken 
out. Shelton v. Durham, 434 
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OBLIGATION OF SURETY STRICTLY CONSTRUED. See City of Harrisonville 
v. Porter, 358. 


REMEDY AGAINST SURETIES OF DECEASED ADMINISTRATOR. See Babb v. 
Ellis, 459. 
. 


PROCESS. 


PUBLICATION AGAINST PARTIES UNKNOWN: See The State ex rel. Petts v. 
Staley, 158. 


NOTICE TO STATION AGENT, UNDER THE RAILROAD LIEN LAW. See Morgan 
v. Chicago & Alton Railroad Company, 161. 


PRINTER'S CERTIFICATE TO PUBLICATION OF DELINQUENT TAX LIST. See 
Raley v. Guinn, 263. 


PROMISSORY NOTE. 


1. AS AFFECTED BY COLLATERAL AGREEMENT. A writing which has 
every element of a promissory note does not lose its character as 
such, by reason of a collateral agreement appended to it not in- 
consistent with the contract in the note. Ewing v. Clark, 545. 


to 


BuRDEN oF Pproor. The holder of a note hasa right to sue on it, 
and the burden is on the defendant to show a want of considera- 
tion. Ib 


3. AGREEMENT AS TO PAYMENT. The note being an unconditional 
promise to pay a certain sum of money, it is incompetent for the 
defendant to show a prior or contemporary agreement that if he 
would execute the note and make a part payment on it at the same 
time, he should incur no further liability on the note. Ib. 


4. ONE WHO SIGNs A NOTE after its execution makes himself absolutely 
liable to pay the amount to an innocent holder. Ib. 


PUBLICATION. 


SERVICE BY, ON UNKNOWN PARTIES. See State ex rel Petts v. Staley, 158. 


PURCHASER WITHOUT NOTICE. 


Nor EFFECTED BY JUDGMENT NUNC PRO TUNC. See McClannahan v. 
Smith, 428. 


QUESTIONS OF LAW AND FAC1. 


1. Tue trial court having directed a verdict for deferidant, this court 





734 INDEX. 


reverses the judgment, holding that there was evidence given on 
the part of the plaintiff which should have been submitted to the 
jury. Smith v. Stokes, 178. 


2. Ina prosecution for obtaining money by means of a bogus bond, it 
is error for the court not to submit to the jury the question whether 
the act charged was done with"*intent to cheat and defraud. The 
State v. Norton, 180. 


8. Aw instruction offered in such an action, Held,to have been prop- 
erly refused because among other things, it submitted a question 
of law to the jury in requiring them to find what was due diligence. 
Turner v. The St. Louis & San Francisco Railroad Company, 261. 


4. PROXIMATE CAUSE: QUESTION OF LAW. Where the facts‘are undis- 
puted, the question whether a certain act is the proximate cause of 
an injury, is one of law for the court. Henry v. The St. Louis, Kan- 
sas City & Northern Railway Company, 288. 


RAILROADS. 


1. RarLRoaD: RATE OF SPEED. Aside from statutory or municipal reg- 
ulation, no rate of speed at which a railroad train may be run is 
negligence per se. Powell v. The Missouri Pacific Railway Company. 80. 


2. CRossING THE TRACK. One who goes upon a railroad track is bound 
to look and listen for approaching trains; and if he fails to do so 
he cannot complain of any injury he may sustain, though the com- 
pany may be remiss in giving the customary signals. Lenix v. The 


~y 


Missouri Pacific Railway Company, 86. 


3. FOREIGN COMPANIES: LIENS: NOTICE TO STATION AGENTS. The station 
agents of a foreign railroad company operating a railroad in this 
State are the representatives of the company in such a sense that 
service of notice upon them, of claims for work and labor done or 
materials furnished upon the road, is service upon the company 
within the meaning of the statute providing the mode of obtaining 
and enforcing liens against railroads. R. 8. 1879, 22 3200 to 3216. 
Morgan v. The Chicago & Alton Railroad Company, 161. 


4, LigEN: ENFORCEMENT IN CASE OF SEVERAL OWNERS. It is not essential 
that all the companies that may be interested ina railroad should 
be made parties to a proceeding to enforce a lien for work and labor 
or materials; but if any are omitted their interest will not be af- 


fected. Jb. 


5. PERSONAL LIABILITY IN FAVOR OF SUB-CONTRACTORS, LABORERS, ETC. 
The provision of section 787, Revised Statutes 1879, requiring sub- 
contractors, laborers, etc., to give notice within twenty days after the 
performance of the labor or delivery of the material for which claim 
is made against a railroad company, does not relate to the enforce- 
ment of a lien, but the establishment of a personal liability against 


the company. Ib. e 
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——. Unless the company is notified within twenty days as pro- 
vided by that section, a personal judgment against it ina suit 
brought thereunder, will be erroneous. Jb. 


PuarntirF in ejectment cannot recover unless the legal title was 
vested in him at the time of bringing the suit. Dunlap v. Henry, 
106. 


ESCAPE OF FIRE: PRESUMPTION, There is no legal presumption that 
a railroad company, while in the exercise of its lawful right to run 
its locomotives and trains over its road and to use fire in so doing, 
will not permit fire to escape from them. , Palmer v. The Missouri 
Pacific Railway Company, 217. 


——. The fact that a railroad company uses good machinery 
and the most approved appliances to prevent the escape of fire, and 
has careful and competent men in charge thereof, will not, in case 
fire does escape, of itself rebut the prima facie inference of negli- 
gence or exempt the company from liability for damages caused 
thereby. Jb. 


: CONTRIRUTORY NEGLIGENCE. The fact that a farmer per- 
mits dry grass and other combustible matter to remain on his 
land, does not constitute contributory negligence on his part so as 
to prevent him from recovering against a railroad company for the 
destruction of property there situate, caused by fire escaping from 
a passing train and driven by a high wind through similar com- 
bustible matter on the company’s right of way and on an interven- 
ing farm. Ib. 


DUTY TO PROVIDE AGAINST HIGH WINDs. Railroad com- 
panies must use reasonable precautions to prevent fire from being 
carried from their locomotives by such winds as are usual and 
ordinary at the season and the place, and are only relieved from 
making provision against extraordinary and unusual winds. Jb. 





A judgment for plaintiff in an action for damage to cattle cannot 
stand without proof that plaintiff was the owner of the cattle. Tur- 
nev v. The St. Louis & San Francisco Railroad Company, 261. 


DaMAGE TO CATTLE. In an action under section 5 of the Damage 
Act, or at common law, it is error to give an instruction based on 
section 43 of the Railroad Law. Jb. 


In a common law action against a railroad company for 
injury to cattle, the plaintiff cannot recover without showing negli- 
gence on the part of defendant. Jb. 


CARRIER OF PASSENGERS—NOT AN INSURER. A carrier of passen- 
gers is not an insurer but is held only to the utmost care and dili- 
gence of a cautious person. An instruction, therefore, that a car- 
rier was liable for an injury toa passenger from a defect in his vehicle 
unless he had used the “greatest possible care and diligence that 
was necessary,” is erroneous. Gulson v. The Jackson County Horse 
Railway Company, 282. 
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16. REMOTE CAUSE OF INJURY. A passenger who was told by a brake- 
man to change cars at a way station, entered another car but was 
told by one of the company’s servants there that he could not re- 
main inside the car as the train was not ready. The passenger, 
after remaining a short time on the platform of the car, alighted, 
and while standing on a track near that on which the car was, was 
injured by another train. Held, that his expulsion from the car 
was not the proximate cause of the injury. Henry v. St. Louis, Kan- 
sas City & Northern Railway Company, 288. 


17, NEGLIGENCE, IRRELEVANT WHEN. A passenger being on the com- 
pany’s track under circumstances which did not create any duty on 
its part towards him, the fact that the company was guilty of negli- 
gence short of willful, was irrelevant. Tb. 


18. PROXIMATE CAUSE: QUESTION OF LAW. Where the facts are undis- 
puted, the question whether a certain act is the proximate cause of 
an injury, is one of law for the court. Jb. 


19. ACTION FOR KILLING stock. A statement filed in a justice’s court 
in an action against a railroad company for killing stock, to be sufli- 
cient under the 43rd section of the Railroad Law, must aver that 
the killing did not occur within the limits of an incorporated town. 
Schulte v. The St. Louis, Irun Mountain & Southern Railway Company, 
324. 


20. ACTION FOR KILLING STOCK: COMMON LAW ACTION: EVIDENCE. A 
statement of claim against a railroad company for killing the 
plaintiff’s cow, set out that the defendant “so carelessly and negli- 
gently, rapidly and heedlessly ran and managed its said locomotive 
engine and cars without ringing its bell or using its steam-cock, or 
giving any other glarm, that the same ran against and over” the 
cow. Jield, that this was a statement of a cause of action at com- 
mon law and not under the statute, and that evidence to show the 
speed of the train, and when and at what place the whistle was 
sounded, was admissible. Mapes v. The Chicago, Rock Island & Pa- 
cific Railway Company, 367. 


21. KILLING sTOCK: PLEADING AND EVIDENCE. The plaintiff’s state- 
ment charged the defendant with negligently and carelessly running 
over and killing plaintiff’s cow by failing to ring the bell or sound 
the whistle at a public crossing, “‘ and by otherwise negligently and 
carelessly operating its locomotive and cars.” Held, that evidence 
of other acts of negligence besides failure to ring the bell and sound 
the whistle was properly admitted under this statement. Edwards 
v. The Chicago, Rock Island & Pacific Railway Company, 399. 


22. KILLING stock: EviIpENcE. In an action for damages against a 
railroad company for killing stock in consequence of a failure to 
ring the bell orsound the whistle as required by statute, it is essen- 
tial to recovery to show that the damages resulted from such failure. 
But the connection between the injury and the company’s default 
may be inferred from the circumstances of the particular case. 
Alexander v. The Hannibal & St. Joseph Railroad Company, 494. 


23. Wuere the record fails to show that the plaintiff was the owner or 
was in possession of the animal at the time of the killing, a judg- 
ment for the plaintiff must be reversed. 
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CARRIER OF LIVE STOCK: SPECIAL CONTRACT. The liability of car- 
riers of live stock may be limited by a special contract, whereby the 
shipper agrees that his claim for damages under the contract, if 
any, shall be made in writing to the general freight agent of the 
carrier within five days after the live stock shall have been unloaded 
or delivered at the point of destination. Dawson v. The St. Louis, 
Kansas City & Northern Railway Company, 514. 


PLEADING: SPECIAL PLEA: GENERAL DENIAL. In an action against 
a railroad company for the death of a passenger, the negligence al- 
leged was the want of care in the servants of the company and 
defects in its road. The defendant denied all the allegations of the 
petition, and also filed a special plea alleging that the road was well 
constructed, the servants skillful and careful, but that the casualty 
was caused by an extraordinary rain storm. Held, that this matter 
could be shown under the general denial, and the special plea was 
properly stricken out. Ellet v. The St. Louis, Kansas City & Northern 
Railway Company, 518. 


STATUTE REQUIRING DITCHES: EXTRAORDINARY STORMS, The statute 
requiring railroad companies to construct ditches and drains along 
the sides of their road-beds does not require them to provide against 
floods which are extraordinary and unprecedented. Jb. 


PLEADING: SPECIFIC ALLEGATIONS: NEGLIGENCE. A petition charg- 
ing negligence in a railroad company in conducting and running its 
train, where the negligence complained of is that of the engineer in 
managing it at the time of the casualty, is sufficiently specific. Jb. 


DeFrecT IN TRACK CAUSED BY EXTRAORDINARY STORMS: NEGLIGENCE. 
The overturning of a railroad train was caused by the sudden weak- 
ening of the track by an extraordinary flood. There was no defect 
in any carin the train, or in the track, or in the ditches or drains 
at the side of the road-bed. In an action forthe death of a pas- 
senger caused thereby, Held, that the liability of the company de- 
pended upon the question whether or not the engineer of the train, 
on approaching the place where the track had been so weakened by 
the flood, had reason to believe from the height of the water in the 
ditches, etc., that it had previously risen so as to soften the road- 
bed and render the track unsafe. If he had, it was his duty to 
have tested the track before taking his train over it, and this omis- 
mac would amount to negligence for which the company would be 
iable. 


FIRE ESCAPING FROM LOCOMOTIVE: SUFFICIENCY OF EVIDENCE. Wit- 
nesses who were a quarter of a mile away from a railroad track at 
the time a train passed, about fifteen minutes afterward observed 
fire, and voingto the place found it was burning on the railroad 
right of way and also in the plaintiff’s field about fifteen yards west 
of the right of way. The wind was blowing from the east; and the 
right of way was foul with very dry grass and weeds. There was 
no fire on the east side of the track, and none had been observed 
before the passage of the train. Held, that this was evidence 
enough to submit to the jury on the question whether the fire es- 
caped from the locomotive that drew thetrain. Redmond v. The 
Chicago, Rock Island & Pacific Railway Company, 550. 
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30. RAILROAD COMPANY KILLING STOCK: JUSTICE’S COURT: PLEADING. 


31. 


33. 


In an action against a railroad for killing stock commenced in a jus- 
tice court, the statement filed alleged the killing of a cow “ata 
point on said railway where said road was not inclosed by a fence 
as required by law.” Held, that it was insufficient as a cause of ac- 
tion under section 43 of the railroad corporation act, (R. S., 2 809,) 
because it failed to allege that the cow got on the track and was 
killed in consequence of the failure of the defendant to erect fences 
as required by law. Johnson v. The St. Louis, Kansas City & Northern 
Railway Company, 553. 


: ACTION AT COMMON LAW AND UNDER DAMAGE ACT. Said state- 
ment showed no action at common law—no negligence being al- 
leged ; nor did it show an action under the 5th section of the dam- 
age act, (R.S., 2 2124). Id. 





DitcHEs: PLEADING. A petition in an action inst a railroad 
company for flooding the plaintiff’s land sta that defendant 
“failed to keep its roadin such condition as to prevent injury to 
plaintiff; but negligently and carelessly failed to make and keep 
open proper ditches for the purpose of leading the water off of 
P aintiff’s land.’”’” There was no averment of any fact showing that 
efendant was under any legal obligation to maintain ditches. Held, 
that for want of such averment the petition was fatally defective. 
Field v. The Chicago, Rock Island & Pacific Railway Company, 614. 


RAILROADS: FENCES AT CROSSINGS : HIGHWAY DEFaAcTo. The statutory 
rule that railroads are not required to fence their roads at public 
crossings, extends to highways de facto as well as highways de jure, 
Luckie v. The Chicago & Alton Railroad Company, 636. 


LIABILITY FOR OBSTRUCTING ROADS. See Kansas City, St. Louis & Chi- 





cago Railroad Company v. Farrell, 183. 


RES JUDICATA. 


Wuere the defendant pleaded res judicata, ana the plaintiff, in 
order to avoid the effect of the plea, insisted that the facts relied 
upon by him for recovery. were not sufficiently pleaded, and, there- 
fore, were not admissible in defense of the former suit, but it ap- 
eared that that question was raised in that suit and was decided 
in favor of the admission of the evidence and it was admitted; Held, 
that the plaintiff could not raise it again. Chouteau v. Gibson, 38. 


Tue doctrine of res judicata applies as well to judgments of courts 
of last resort as to those of nisi prius courts. If the same subject 
matter comes in question in a second action before a court of last 
resort, it is bound by its own former decision. 


To sustain a plea of res judicata, there must be evidence to show 
that the matters in issue and decided in the first suit are the same 
as those presented for determination in the second. Spurlock v. The 
Missouri Pacific Railway Company, 67. 
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ROADS. 


OssTRUCTION OF ROAD: DamaGces. Where adjoining proprietors by 
agreement closed a dedicated highway, and in place of it opened 
aroad upon another site; Held, that whether the road so opened 
was a public highway ora private right of way, they and those 
claiming under them had such an interest in it as entitled them to 
recover damages from a railroad company crossing it in such a man- 
ner as to obstruct its free use. The Kansas City, St. Louis & Chicago 
Railroad Company v. Farrell, 183. 


OBSTRUCTING PUBLIC ROAD: EVIDENCE. R, was jndicted for willfully 
and unlawfully obstructing a public road. The order of the county 
court establishing the road in question, proof that the same had 
been used as a public road, and that R, had built a fence across it 
were shown in evidence. Held, sufficient to sustain a conviction. 
The State v. Ramsey, 398. 


OBSTRUCTION OF ROADS: EVIDENCE. In an action for the obstruc- 
tion of a private road defendants offered in evidence a notice served 
upon them by plaintiff in which the road was stated to be a public 
road. Held, that the notice ought to have been received, as show- 
ing that at the time it was given plaintiff esteemed the road a pub- 
lic and not a private road. Turner v. Williams, 617. . 


RAILROADS: FENCES AT CROSSINGS: HIGHWAY DE FACTO. The stat- 
utory rule that railroads are not required to fence their roads at 
public crossings, extends to highways de facto as well as highways 
de jure. Luckie v. The Chicago & Alton Railroad Company, 636. 


ST. LOUIS. 


TAXATION: POWERS OF CITY OF sT. LouIs. The city of St. Louis was 
empowered by the constitution of 1875 to make provision in its 
charter for the ievy of taxes by its municipal assembly, upon such 
subjects and in such manner as would not be in contravention of 
the constitution and laws of the State. The City of St. Louis v. 
Bircher, 431. 


Tue ‘“ MUNICIPAL CORPORATIONS” mentioned in section 1, article 
10 of the constitution, are those which derive their existence from 
legislative enactment. The city of St. Louis is not included in the 
term. 


THE ORDINANCE OF THE CITY OF sT, Lous licensing hotels and 
boarding houses is valid. St. Louis v. Bircher,7 Mo. App. 169, af- 
firmed. Ib. 


CHARTER OF ST. LOUIS: STREET OPENINGS: ASSESSMENT OF BENEFITS : 
DUE PROCESS OF LAW: SUIT ON SPECIAL TAX-BILLS. The article of the 
charter of the city of St. Louis in relation to the opening of streets, 
provides for the giving of notice df the proeeeding toall persons whose 
lands are to be taken for a street, and authorizes the commissioners 
appointed to assess damages and benefits, to make assessments of 
benefits against the owners of all property which in their opinion will 
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be specially benefited by the opening, not limiting them to those who 
have been made parties to and notified of the proceeding. It further 
provides that the sums so assessed shall bea lien on the psy ben- 
efited and shall be collected as provided by ordinance. The foregoing 
roceedings, under the charter, are had and conducted in the St. 
ouis circuit court. An ordinance provides for the issuing of special 
tax-bills for these sums and makes it the duty of the city collector b 
advertisement in a newspaper for ten consecutive days to notify all 
varties interested by name that he has these billsin his hands for col- 
ection, and that they may be paid at any time during sixty days with- 
out interest or costs, and that all bills | unpaid at the ex- 
iration of that period, will be enforced by legal proceedings; and 
urther provides that after the expiration of the sixty days the city 
counselor shall proceed to collect all bills remaining unpaid by suit 
in the circuit court. No provision of either charter or ordinance 
undertakes to make the special tax-bills a lien upon the land; nor 
is there any declaration that said assessment or tax-bill shall be, even 
prima facie, much less conclusive evidence, of the truth of the facts 
upon which they are based. Held, that in this method of procedure 
there is nothing which a person who had no notice of the original 
proceeding, but has been assessed benefits, can object to as violating 
the constitutional prohibition against taking property without due 
process of law. He hashis day in court when summoned to answer 
the suit on the tax-bill, and in this suit may make any defense he 
may have, or which he could have presented to the original pro- 
ceeding had he been made a party and been notified thereof. 

But per Norton, J. The right of defense is limited to showing 
that the law authorizing the assessment has not been complied with 
in some essential particular. The amount cannot be disputed. The 
City of St. Louis v. Richeson, 470. 


CITY REGISTER’S DUTY IN MAKING OUT ELECTION RETURNS. See The State 


po 





ex rel. Broadhead v. Berg, 136. 


SALES. 


FALSE REPRESENTATIONS: SCIENTER. In legal effect a false repre- 
sentation made by a party as of his own knowledge, and not as a mere 
matter of opinion or general assertion, about a matter of which he 
has no knowledge whatever, is the same as the statement of a known 
falsehood, and will constitute a scienter. Caldwell v. Henry, 254. 


OF VENDOR: NEGLIGENCE OF VENDEE. The fact that the ven- 
dee omits to examine the property or to make inquiries of persons 
to whom he is referred by the vendor before buying, will not re- 
lieve the latter of liability for false representations made by him 
concerning it in the course of the negotiation. 





SALE OF BANK STOCK: REPRESENTATIONS BY BANK OFFICER AS TO 
CONDITION OF THE BANK. A person buying stock of a bank from the 
bank is entitled to rely upon assurances of an officer of the bank as 
to its financial condition; and if already a stockholder is not bound 
to avail himself of his right of examining the books of the bank. 
The Union National Bank v. Hunt, 439. 
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$ . A representation by a bank oflicer that stock of his 
bank is worth $100 per share is a mere expression of opinion or 
commendation of the stock, and if it turns out to be false a note 
taken by him for the price of the stock will not thereby be avoided 
though it was relied on by the purchaser, but it is otherwise with a 
representation that the bank is in a solvent condition and doing a 
good business. Jb. 


FAILURE OE CONSIDERATION on the sale of an article, e. g., that the 
article was worthless for the purpose, may be shown in an action 
for its price, though there has been no offer to return it and no no- 
tice of its worthlessness. Compton v. Parsons, 455 


SALE ON TRIAL: VENDOR’S REMEDIES ON CONTRACT. Plaintiff sold 
defendant a machine with warranty, to be paid for if upon trial 
it proved to be as warranted. After trying it, defendant de- 
clined to take it and so notified plaintiff, but continued to use it for 
some days. He then offered to return it to plaintiff, but plaintiff 
refused to receive it, and thereupon defendant left it on the sidewalk 
in front of plaintiff’s store-room. Held, that these facts would not 
sustain an action for conversion. If the machine was really what 
it was warranted to be, plaintiff ’s remedy was by action on the con- 
tract for the purchase-price ; if not he could still have recovered for 
the use of the machine after defendant gave notice that he would 
not take it. McCormack v. Gilliland, 655. 


SHERIFF’S DEEDS. 


Must FOLLOW THE EXECUTION. If asheriff’s deed conforms to the 
execution, in reciting the names of the parties and the dates and 
amounts of the ay ne it is sufficient in that particular, and if 
there is a variance between the execution and judgment, and the 
variance is such as to make the execution erroneous only and not 
void, the deed will pass the title of the execution debtor. Davis 
v. Kline, 310. 


VARIANCES AS TO NAMES. Certain variances between the execution 
and the judgment in respect to the names of parties; Held, not to 
make the execution void. Tb. 


VARIANCES AS TO DATES. Two executions and a sheriff’s deed 
thereon recited judgments of the year 1875, while the judgment 
rolls showed that they were rendered in 1876. There being other 
evidence to show that the executions were in fact issued on these 
judgments; Held, that this variance was but a clerical misprision 
and would not invalidate the execution. Jb. 


SIGNIFICATION OF WORDS. 


“ Farts To svg.” See McNamara v. Slavens, 329. 


* PRoPER AUTHORITIES OF THE cITY.” See The Union Depot Company 


y. The City of St Louis, 39s- 
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SLANDER. 


1. Prea ry mitication. A plea in mitigation of damages in an action 
for slander, should not contain an averment of the truth of the al- 
leged slanderous words. Coe v. Griggs, 619 


2, JUSTIFICATION: EVIDENCE. Where adefendant in an action for slan- 
der pleads in justification, it is not error to exclude evidence that 
since the commencement of the suit he has repeated the alleged 
slanderous words. 


8. STATUTE OF FRAUDS: PAROL EvIDENCE. In an action for slander 
the petition charged that defendant said of plaintiff, ‘‘ You stole 
my rock.” Defendant pleaded in mitigation of damages that plaintiff 
had let a quarry to one M. who had quarried the rock and set it 
apart for defendant and had been paid for it by defendant, and that 

laintiff, though he knew this, had taken the rock and converted 
it to his own use. At the trial parol evidence was admitted of the 
letting of the quarry to M. Held, no error. 





4. To sustain an action for slander it is necessary to prove the exact 
language alleged to have been used by defendant, or enough of the 
exact language to constitute the charge. It is not sufficient to prove 
different words of similar import or equivalent in meaning. Jb. 


SPECIAL TAX BILLS. 


FoR BENEFITS FROM STREET OPENING. See The City of St. Louis v. Riche- 
son, 470. 


STATUTES. 


1. Wuere a statute uses disjunctive language in defining an offense, 
an indictment under it may be drawn in the conjunctive. The State 
». Pittman, 58; The State v. Bregard, 322. 


2. A BOND IS NOT INVALID as a statutory bond merely because it does 
not follow the exact words of the statute. Newton v. Coz, 352. 


3. FOREIGN STATUTE ADOPTED HERE: CONSTRUCTION. Where the stat- 
ute of another state or country is enacted here, the courts of this 
State will place the same construction on it as had been given to it 
at the time of its adoption here by the courts of the foreign state, 
or country. Skrainka v. Allen, 384. 





NOT NECESSARY TO AUTHORIZE COURTS TO CORRECT THEIR OWN 
ERRORS. See McCabe v. Lewis, 296. 


MUNICIPAL ORDINANCES. See Quinette v. The City of St. Louis, 402. 


STATUTORY SALE: DEED UNDER. See Exendine v. Morris, 416. 
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STATUTES CONSTRUED. 


REVISED STATUTES OF 1879, 


Section 235, see page 353. 
Section 236, see page 353. 
Section 252, see page 353. 
Section 737, see page 391. 
Section 787, see page 161. 
Section 790, see page 174. 


Section 809, seapages 261, 553. 


Section 1252, see page 101. 
Section 1264, see page 109. 
Section 1550, see page 318. 
Section 1561, see page 181. 
Section 1654, see page 336. 
Section 1659, see page 253. 
Section 1666, see page 355. 
Section 1841, see page 638. 
Section 1859, see page 564. 
Section 1884, see page 632. 
Section 1910, see page 630. 


Section 1918, see pages 317, 351, 


Section 1930, see page 350. 
Section 1986, see page 672. 
Section 2121, see page 325. 
Section 2122, see page 325. 
Section 2123, see page 325. 


Section 2124, see pages 261, 553 


Section 2130, see page 234. 
Section 2138, see page 229%. 
Section 2150, see pages 229. 
Section 2159, see page 234. 


Section 2257, see pages 226, 344, 428. 
Section 2260, see pages 226, 428, 


Section 2261, see page 226. 


Section 2335, 
Section 2336, 
Section 2392, 
Section 2020, 
Section 2723, 
Section 2837, 
Section 2858, 
Section 3052, 
Section 3059, 


see page 378. 
see page 378. 
see page 
see page 236. 
see page 70. 
see page 317. 
see page 18, 
see page 456. 
see p 





age 457, 
Section 3200 to 3216, see page 161. 


Section 3489, see page 176. 
Section 3499, see page 159. 
Section 3505, see page 173. 
Section 3558, see page 630 
Section 3565, see page 438 

Section 3636, see page 96. 


Section 3705, see pages 374, 608, 


Sectlon 3713, see page 370. 
Section 3717,see page 370. 
Section 3718, see page 370. 
Section 3989, see page 415. 
Section 4017, see page 446, 
Section 4027, see page 229. 
Section 4821, see page 244. 
Section 5497, see page 149. 
Section 5502, see page 150. 
Section 5513, see page 152. 
Section 5653,see page 423. 
Section 6047, see page 594. 
Section 6053, see page 604. 
Section 6836, see page 158. 
Section 6837, see page 159. 
Section 6858, see page 559. 
Section 6964, see page 398. 


WAGNER'S STATUTES 1872, 


Page 105, 2 29, see page 206. 


Page 75, i see page 306. 
Page 109, 2 11, see page 206. 


Section 6838, see pages 158, 559. 


Page 119, 2 1, see page 205, 
Page 122,¢ 8, see page 296. 
Page 122, 13, see page 512, 
Page 124, 2 25, see page 512. 
Page 125, 2 7, see page 271 
Page 291, 2 13, see page 384, 
Page 310, 2 38, see page 368, 


Page 315d, 2 67 see page 393. 
Page 345, 2 22, see page 429. 
Page 500, ¢ 9, see page 216. 
Page 607, 2 23, see page 429. 
Page 618, 2 lsee page 429. 
Page 620, 26,see page 676. 
Page 621, 2 7, see page 676. 
Page 622, 2 8, see page 676. 
Page 815, 2 16, see page 18 
Page 1020, 2 42, see page 513. 
Page 1097, 2 15, see page 102. 
Page 1193, 2 166, see page 273. 
Page 1196, 2? 182, see page 275 
Page 1196, 2 183, see page 275. 
Page 1197, ¢ 184, see page 276. 


Page 1198, 2 190, see page 276. 


Page 1200, ¢ 195, see page 129. 





Page 1212, ¢ 241, see page 270, 


Page 375, 2 11, see page 48. 
Page 487, 2 68, see page 459. 
Page 609 7 12, see page 48. 
Page 659 ¢ 13, see page 47. 


Page 129, 124, see page 106. 


Page 372, 2 14, see page 390. 
Page 891, 2 6, see page 14, 
Page 983, 7 1, see page 61. 
Page 983, ¢ 16, see page 61. 
Page 991, ¢ 1, see page 62. 
Page 991, ¢ 4, see page 62. 


Page 87, 2 31, see page 679. 
Page 88, ¢ 34,see page 680. 


ACTS OF 1882 
Page 1, see page 137. 

ACTS OF 1881 
Page 55 2 21, see page 143. 
Page 56 ¢ 22, see page 143. 

Page 56 2 25, see page 149. 

e 

ACTS OF 1877. 
Page 11, 22, see page 153. 
Page 275, i, see page 594, 
Page 355, 26, see page 55. 
Page 357, 21, see page 54. 


ACTS OF 1875. 


Page 130, ¢ 1, see page 641. 





Page 193, ? 3,see page 236, 








Page 310, ¢ 43, see pages 321, 369. 


Page 1197, 2 185, see pages 271, 276, 
Page 1199, 2 192, see pages 134, 276 


Page 1206, 2 219, see pages 134, 269, 


GENERAL STATUTES, 1865, 


REVISED STATUTES, 1855. 


REVISED STATUTES, 1845, 
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ACTS OF 1874. CTS OF 1870. 
Page 327, 2 5, see page 236. Page 46,21, see page 346. 

ACTS OF 1873. ACTS OF 1869. 
Page 51, 2 1,see page 492. Page 63, 2 1, see page 492. 

ACTS OF 1872. ACTS OF 1868, 
Page 127, ? 211, see page 135. Page 3, 21, see page 346, 
Page 373, ¢ 44, see page 360. 


STATUTES OF FRAUDS, 


1, PROMISE FOR BENEFIT OF PROMISOR. Defendant promised plaintifi 
that if he would attend a sale about to be made under a deed oi 
trust given to secure the note of a third person, held by plaintiff, 
and would buy in the property for defendant, he would pay plaintiff 
the amount of the note. Held, that the promise was not within the 
— of frauds, and did not need to bein writing. Hale v. Stu- 
art, 20. 


2, STATUTE OF FRAUDS: PAROL EVIDENCE. In an action for slander the 
petition charged that defendant said of plaintiff, ‘‘ You stole my 
rock.” Defendant pleaded in mitigation of damages that plainti 
had let a quarry to one M. who had quarried the rock and set it 
apart for defendant and had been paid for it by defendant, and that 
plaintiff, though he knew this, had taken it and converted it to his 
own use. At the trial parol evidence was admitted of the letting of 
the quarry to M. Held, no error. Coe v. Griggs, 619. 


SWAMP LANDS. 


PROCEEDINGS TO RECLAIM SWAMP LANDS. Notice of an application to the 
judges of a county court for the reclamation of swamp lands under 
the act approved March 3rd, 1869, (Sess. Acts, p. 63,) and the 
amendatory act approved February 15th, 1873, (Sess. Acts, p. 51,) is 
a jurisdictional fact, without proof of which all subsequent pro- 
ceedings will be coram non judice. Eaton v. The County of St. Charles, 
492. 


See Jasper County v. Tavis, 13. 


TAXES. 


1. Tax peeps. Under the Revenue Act of 1865, (Gen. St. 1865, p. 
129, 2 124,) tax deeds were requjred to be acknowledged before the 
county clerk. If acknowledged before a notary public they were 
void. Dunlap v. Henry, 106. 


2. Taxsate. It was essential to the validity of a tax sale under the 
Revenue Act of 1872, that the “‘ special execution record” should 
include a copy of the a and order of sale of the county 
court certified by the clerk under the seal of the court. See Wag, 
Stat., p. 1200, 2195. wart v. Davis, 129. 
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TAX DEED PRIMA FACIE VALID. Under the foregoing act, a tax 
deed regular upon its face was prima facie, and not conclusive, evi 
dence of compliance with the requirements of the act. To impeach 
it any matter might be shown which, aside from mere omissions or 
irregularities, went to establish a substantial non-compliance with 
the act, asex.gr., that no judgment, or valid judgment, was ever 
rendered against the land, or that no special execution was ever de- 
livered to the collector. Or if it was not liable to objection on any 
such grounds as these, then it might be shown either that the land 
was not subject to taxation, or that the taxes had been paid, or that 
the land had been redeemed since the sale. Ib. 


BACK TAXES: JUSTICE’S JURISDICTION. Under the present law jus- 
tices of the peace have jurisdiction of suits for the collection of 
back taxes, and if the summons be returned non est, may order pub- 
lication to be made. _ R. S. 1879, 32 6836, 6838. The State ex rel. Petts 


v. Staley, 158. 


: SUITS AGAINST PARTIES UNKNOWN : SERVICE BY PUBLICATION, 
Where persons unknown are made parties defendant toa suit for 
the collection of back taxes, the plaintiff must allege in his petition 
under oath that there are persons interested whose names he can- 
not insert because they are unknown to him, and he must describe 
their interests and how derived, so far as his knowledge extends, 
and the order of publication must recite all these allegations. Fail- 
ure to observe these requirements will invalidate the proceedings. 





TaX DEEDS: THEIR CONCLUSIVENESS. The Revenue Act of 1872 
made tax deeds conclusive evidence that everything had been done, 
the omission of which would have been nothing more than an ir- 
regularity in procedure, and prima facie evidence of everything else. 
Wag. Stat., p. 1199, 2 193; p. 1206, 2 219; p. 1212,2 241. Raley v. 


Guinn, 263. 


: : EFFECT OF JUDGMENT ON DELINQUENT LIST. Where 
a judgment of the county court upon the delinquent tax list ex- 

ressly avers that the collector has given due notice, a tax deed 
ounded upon the judgment cannot be attacked by showing that the 

rinter failed to affix to the copy of the newspaper containing the 
ist, which, in compliance with the statute, was filed in court at 
the time the judgment was rendered, his certificate under oath 
showing the due publication thereof. 

But per Norton and Ray, JJ., dissenting: Without the printer’s 
certificate the county court had no jurisdiction to enter judgment, 


and the judgment is void. 0. 





: : : OMISSION OF DOLLAR-MARK. Where the 
published delinquent list in a column entitled “‘ Tax, interest and 
cost ’’ contained the figures ‘‘5,68’’ opposite the description of the 
land, but no dollar character, or other thing to indicate the mean- 
ing of the figures ; Held, that this would not invalidate the tax deed ; 
especially in a case where the judgment recited that due notice of 
the proceeding had been given before judgment. Jb. 
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9. 


10. 


11. 


12. 


13. 


: COUNTY LEVY: DUTY OF COURT AS TO ENTERING AMOUNT ON. 
RECORD. The act did not require the county court, before levying a 
county tax to ascertain and enter of record the sum necessary for 
county purposes; but if it had, failure of the court to have the en- 
try made would not invalidate a tax deed. 





; COUNTY COURT JUDGMENT: PRESIDING JUSTICE’S SIGNATURE. 
The fact that the presiding justice of the county court adds to his 
signature to the judgment upon the delinquent list, the word 
“ President ” instead of his proper official designation, will not in- 
validate the deed. Jb. 





: OFFER TO PAY TAXES BEFORE SALE. A tax deed cannot be 
defeated by showing that before the advertisement or sale of the 
land the owner went tothe collector’s office to pay the taxes and 
was there told there were none against it. Ib. 





EXECUTION AGAINST SEVERAL Lots. Under the revenue act of 
1877 every parcel of land is liable for its own taxes, and no parcel 
is liable for the taxes of any other. Where, therefore, an execution 
ran against several lots, and at the sale a portion of them brought 
enough to pay the taxes onall; Held, that this did not make it 
the duty of the sheriff to stop the sale. He had no power to apply 
any part of the proceeds of the lots sold to the payment of the 
taxes due on the remainder and it made no difference that all the 
lots —— to the same owners. The State ex rel. Rosenblatt v. Sar- 
geant, 557. 





- There is no question of the constitutionality of that pro- 

vision of the revenue act of 1877 which authorizes the enforcement 

¢ a lien against the land without any personal judgment against 
e owner. 


REIMBURSEMENT FOR TAXES PAID BY PURCHASER AT VOID ADMINISTRATOR'S 


SALE. See Schafer v. Causey, 365. 


PowWER OF CITY OF ST. LouIs TO LEVY. See The City of St. Louis v. 


Bircher, 431. 


TRUSTS AND TRUSTEES. 


DEVISE OF TRUST PROPERTY. A deed in trust for the use of a mar- 
ried woman made it the duty of the trustee to convey the premises 
to such person as she might at any time designate in writing. By 
her last will she made her husband her residuary legatee. The trust 
property had never been conveyed in her life-time and was not 
otherwise disposed of by the will. After her death the trustee con- 
veyed toher husband. Held, that this conveyance was a nullity, 
but the title passed by virtue of .he residuary clause of the will. 
Bradstreet v. Kinsella, 63. 


TRUSTEE OF EXPRESS TRUST, MUST ACT FOR THE CESTUI QUE TRUST. One 
who holds a demand —_ in his own right and partly in the right 
and for the benefit of another, is as to the other a trustee of an 
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express trust, and cannot, by assigning his own interest, split up 
the cause of action, and thus deprive his cestui que trust of the right 
to — him cnforce his rights by suit. Richardson v. Laclede Coun- 
ty, 68. 


TRUST FUNDS: MINGLING WITH FUNDS OF TRUSTEE. When the sub- 
ject matter of a trust has been turned into money or was originally 
money, and the means of ascertainment fail, owing to its being 
mixed and confounded with the mass of the estate of the trustee, the 
right to follow the property ceaseg, because that right depends on 
the power of identifying the original property through any change 
of its original forms. Mills v. Post, 426. 


: CASE ADJUDGED. A petition for the enforcement of a trust 
against funds in the hands of an administrator, alleged that the in- 
testate, in his lifetime, received certain trust moneys which he de- 
posited in bank in his own name as trustee, that he afterward took 
all of said moneys, except $159, and used and invested the same in 
his own business and mingled the same with his own estate, etc., 
and that at the time of his death there was in the hands of the in- 
testate of said trust funds uninvested the said sum of $159, which 
the administrator was wrongfully withholding. On demurrer to the 
petition ; Held, that there was nothing in the averments in refer- 
ence to the $159 which would take that part of the fund out of the 
operation of the foregoing rule. Ib. 





VENDOR AND VENDEE. 


PURCHASER OF EQUITABLE TITLE TO LAND. The purchaser of an 
equitable title to land takes it subject to all the equities between 
his vendor and the holder of the legal title as they exist at the time 
of his purchase. Thus, where a county sold swamp land on credit, 
and caused a certificate of purchase to be delivered to the purchaser 
specifying the terms of the sale, and providing that on compliance 
with these terms the purchaser should be entitled toa deed, and 
by a subsequent contract these terms were aitered, but no change 
was made in the certificate; Held, that a subsequent purchaser 
from the county’s vendee was bound by the altered terms. Jasper 
County v. Tavis, 13. 


MARRIED WOMAN’S CONTRACT FOR REAL ESTATE. SUBSEQUENT PUR- 
CHASER WITH NoTICE. A vendor who has contracted in writing to 
convey land to a married woman, and has received part of the pur- 
chase money, isso far bound that he cannot rescind without ten- 
dering back the money; and one purchasing from him with notice 
of the contract will take subject to her equitable right, so that if 
the vendor afterward conveys to her, she may maintain an action 
against him for the title. Neef v. Redmon, 195. 


FALSE REPRESENTATIONS: SCIENTER. In legal effect a false repre- 
sentation made by a party as of his own knowledge, and not as a mere 
matter of opinion or general assertion, about a matter of which he 
has no knowledge whatever, is the same as the statement of a known 
falsehood, and will constitute a scienter. Caldwell v. Henry, 254. 
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4. 


1. 


OF VENDOR: NEGLIGENCE OF VENDEE. The fact that the ven- 
dee omits to examine the properfy or to make inquiries of persons 
to whom he is referred by the vendor before buying, will not re- 
lieve the latter of liability for false representations made by him 





. concerning it in the course of the negotiation. 


VENUE. 


In cRIMINAL cases. While ‘t is necessary in criminal cases to 
prove the venue as laid in the indictment, it is not necessary that 
the evidence should be direct, express or positive. Circumstan- 
tial evidence may be sufficient The State v. McGinnis, 326. 


Where the venue of the crime is not shown by the record 
to have been proved, a judgment of conviction will not stand. The 
State v. Babb, 501. 





- Where there is no evidence in the record that the venue 
of the crime was proved or the question of venue was submitted 
to the jury, a judgment of conviction will be reversed. The State 


v. Inman, 548. 





CHANGE OF VENUE: EVIDENCE. An application for change of venue 
must be supported by legal and competent evidence. Affidavits 
cannot be used. But if the applicant offers to call in by-standers 
to testify orally, he should be permitted todo so. The State v. Bo- 


hanan, 562. 


WAIVER. 


MOTION FILED IN TERM: TIME: CONSTRUCTION OF STATUTE. Sec- 
tion 3558, Revised Statutes, which provides that ‘‘motions in a cause 
filed in term shall be filed at least one day before they may be ar- 
gued or determined,” is for the protection of the adverse party toa 
motion, and when he does not claim the benefit of it, the party 
filing it cannot. The State v. Underwood, 630. 


IRREGULARITY: DEFAULT: WAIVER. The name of one of several de- 
fendants did not appear in the petition when filed or the writ when 
issued, but was added before service. He did not appear and judg- 
ment was entered against him by default. Held, that the objection 
was waived. Belkin v. Rhodes, 643. 


WILLS. 


Devise oF TRUST PROPERTY A deed in trust for the use of a mar- 
ried woman madeit the duty of the trustee to convey the premises 
to such person as she might at any time designate in writing. By 
her iast will she made her husband her residuary legatee. The 
roperty had never been conveyed in her lifetime, and was 


trust 
not othareies disposed of by the will. After her death the trustee 
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conveyed to her husband. Held, that this conveyance was a nul- 
lity, but the title passed by virtue of the residuary clause of the 
will. Bradstreet v. Kinsella, 63. 


PROBATE IN ANOTHER STATE. The probate of a will in another state 
is a judicial proceeding, to the record of which full faith and credit 
is to be given, when authenticated as required by the act of Con. 
gress: and it is not necessary to the admission of such will with the 
probate thereof in evidence that they shall have been recorded in 


this State. Tb. 


ProBaTE OF wILis. The probate of a will relates to the death of 
the testator and confers title from that time. The fact, therefore, 
that a will under which a plaintiff in replevin claims, was not 
probated until after the bringing of the suit, is no objection to its 
admission in evidence. Barnard v. Bateman, 414. 


——. Avwill proved before the clerk in vacation and recorded, 
but the probate of which the probate court has failed to confirm, 
is not admissible in evidence. Jb. 


PROCEEDINGS TO CONTEST A WILL: WEIGHT OF EVIDENCE. The pro- 
ceeding under the statute to contest the validity of a will beinga 
proceeding at law, this court will not go into the question of the 
weight of evidence. Appleby v. Brock, 314. 


: EVIDENCE OF TESTAMENTARY CAPACITY: PRACTICE. Where 
non-expert witnesses gave their opinions as to the capacity of a tes- 
tator to make a will, without objection and without being required 
to state the ground of their opinions; Held, that the fact that they 
were not shown to have had any eorrect understanding of the true 
criterion of testamentary capacity, constituted no objection to a 
finding and judgment based upon their testimony. 





: : NON-EXPERT WITNEssrs. The opinions of non-ex- 
pert witnesses as to testamentary capacity must not be founded 
upon the testimony of other witnesses, nor upon hearsay or a hy- 
pothetical case, but upon their own observation. Jb. 





: : PRESUMPTION IN FAVOR OF ACTION OF TRIAL COURT. 

In a proceeding to contest a will tried by the court below without a 

jury, the weight of evidence (according to the record) appeared to 

in tavor of the testamentary capacity of the deceased, according 

to ‘he standard established by this court, but the court below hav- 

ing found that the testator had not testamentary capacity ; Held, 

that in the absence of any declarations of law showing what rule 

was adopted by that court in determining the question, it would be 
presuined that it adopted the true rule. Jb. ; 





Power BY wit, TO Convey. A will wasas follows: “I will and be- 
queath to my wile all my real estate, to do with as she shall wish 
for her own use while she continues my widow. | will that she 
shall sell one lot,” (describing it ) “and apply the proceeds to her 
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result. 


WHAT. 
or su 


bility. 


act for him as a surgeon.” 


professional capacity. 


own use.” As to the lot described, Held, (without deciding what 
estate the widow took in it,) that the power of sale vested in her 
carried with it the power to convey the fee. Boyer v. Allen, 498. 


10. THE conveyANceE in fee of a specific tract of land for a valuable 
consideration by a widow to whom her husband’s will gave the 
power so to convey, Held, effectual to pass the fee, although it con- 
tained no reference to the will or the power; and although the will 
- her the use of all the testator’s real estate during widowhood. 


WITNESS. 


1, CRIMINAL LAW: DEFENDANT AS A WiTNESS. If the defendant ina 
criminal case testifies in his own behalf, his relation to the case may 

: be considered by the jury as affecting his credibility. The State v, 
Sanders, 35. 


2. Wrrwyesses before an arbitrator must be sworn. Wolfe v. Hyutt, 156. 


8. For the purpose of impeaching a witness it is competent to inquire 
as to his general moral character. The State v. Grant, 236. 


4. Uwnper the present statute a defendant in a criminal case testifying 
in his own behalf, can be cross examined only as to those matters 
referred to by him in his examination in chief. The State v. Mc- 
Laughlin, 320; The State v. Turner, 350. 


6. CROSS-EXAMINATION OF THE accusED. When the defendant, in a 
criminal case, testifies in his own behalf, the jury, in weighing his 
testimony, have a right to take into consideration his interest in the 

The State v. McGinnis, 326. 


6. INFORMATION ACQUIRED BY PHYSICIANS AND SURGEONS, PRIVILEGED, 
Section 4019, Revised Statutes, declares that a physician 
on shall be incompetent to testify “concerning any in- 
formation which he may have acquired from any patient while 
attending him in a professional character, and which information 
was necessary to enable him to prescribe for such patient, or do any 
Held, that the word “ information,” as 
here used, includes not only communications made by the patient, 
but knowledge dbtained by the physician or surgeon through his 
own observation or examination while attending the patient in a 
All such he is forbidden to disclose. Gart- 
side v. The Connecticut Mutual Life Insurance Company, 446. 


7. IMPEACHMENT OF EEFENDANT. 
inal case has been examined as a witness in his own behalf, it is 
competent for the State to introduce the record of his former con- 
viction for another offense for the purpose of affecting his credi- 


The State v. Kelsoe, 505. 


INDEX. 








When the defendant in a crim- 





8. 


INDEX. 751 


WITNESS: DILIGENCE IN PROCURING HIS ATTENDANCE: NEW TRIAL. 
A pesty relying upon the promise of a witness to attend and testify, 
failed to have him subpcenaed. He was present about the time the 
case was called for trial, but afterward absented himself and a sub- 

ena then issued could not be served because he could not be 
ound. Held, that no diligence had been exercised to procure his 
attendance, and his absence was no ground fora new trial. Roach 
v. Colbern, 653. 


HusBAND CANNOT BE A WITNESS FOR HIS WIFE. Wood v. Broadley, 23. 



































RULES FOR THE GOVERNMENT 


OF THE 


SUPREME COURT OF MISSOURI, 


ADOPTED AT THE APRIL TERM, 1877. 





Chief Justice, his duty. 

Rute 1. The Chief Justice shall superintend matters 
of order in the court room. 
Motion to be written, signed and filed. 

Rute 2. All motions in a cause shall be in writing, 
signed by counsel and filed of record. 
Argument of motions. 

Ruts 3. No motion shall be argued unless by the 
direction of the court. 


Taking record from clerk’s office. 
Rute 4. No member of the bar shall be permitted to 


take a record from the clerk’s office without the written 
permission of some judge of the court. 
Diminution of record, suggestion after joinder in error. 

Rutz 5. No suggestion of diminution of record in 
civil cases will be entertained by the court after joinder in 
error, except by consent of parties. 

Application for certiorari. 

Rue 6. Whenever a certiorari may be applied for, 
there shall be an affidavit of the defect in the transcript 
which it is designed to supply, and at least twenty-four 
hours’ notice shall be given to the adverse party or his at- 
torney previous to the making of the application. 
















































1 SUPREME COURT RULES. 


Notices of writs of error. 
Rutz 7. , All notices of writs of error, with the ac- 

ceptance, waiver or return of service indorsed thereon, 

shall be filed with the clerk of this court, and be by him 

attached to the transcript in the cause, and shall be the 

only evidence that such notice has been given. 

Reviewing instructions. 

Rute 8. In actions at law it shall not be necessary, 
for the purpose of reviewing in the Supreme Court the 
action of any circuit court or any other court, having, by 
statute, jurisdiction of civil cases in giving or refusing 
instructions, that the whole of the testimony given or ex- 
cluded at the trial in the court of first instance be embodied 
in the bill of exceptions, but it shall be sufficient for the 
purpose of such review that the bill of exceptions state 
that “ evidence tending to prove” a particular fact or issue 

yas given, and that an exception was saved to the giving 
or refusal of the instructions founded on it. 
Bill of exceptions—whether there was evidence tending to prove an issue. 

Rue 9. If the opposite party shall contend that there 
was no evidence tending to prove a fact or issue, and the 
court of first instance shall be of opinion that there was 
such evidence, it shall be the duty of the court to allow 
the bill of exceptions in the form stated in the last preced- 
ing rule, and then the other party shall be at liberty to set 
out in a bill of exceptions, to be prepared by him, the 
whole of the testimony supposed to be applicable to such 
fact or issue, and to except to the opinion of the court that 
the same tends to prove such fact or issue. 

Bill of exceptions— whether there was evidence tending to prove an issue. 

Rute 10. If the court of first instance shall be of 
opinion that there is no evidence tending to prove a par- 
ticular issue of fact, the party alleging that there is such 
evidence shall tender a bill of exceptions, detailing all the 
evidence given and supposed to tend to the proof of such 
fact or issue, and except to the opinion of the court that 
it does not so tend, which bill of exceptions shall be allowed 
by the court by which the cause is tried. 






























SUPREME COURT RULES. 


Exceptions to admission or exclusion of evidence. 

Rute 11. When an exception is saved to the aamis- 
sion or exclusion of any evidence, or the allowance or dis- 
allowance of any question, the question itself shall be 
stated in the bill of exceptions, or the substance of the 
evidence shall be fully stated. 

Bill of exceptions in equity cases. 

Rute 12. In casesof equitable jurisdiction the whole 
of the evidence shall be embodied in the bill of exceptions, 
unless the parties shall agree upon an abbreviated state- 
ment thereof. 


Rule as to making out transcripts. 
Rute 13. The clerks of the several circuit courts and 


other courts of first instance, before which a trial of any 
cause is had in which an appeal is taken or writ of error 
is sued out, shall not, (unless an exception is saved to the 
regularity of the process, or its execution, or to the acquir- 
ing by the court of jurisdiction in the cause,) in making 
out transcripts of the record for the Supreme Court, set 
out the original or any subsequent writ or the return 
thereof; but in lieu thereof shall say (e. g.) “ summons is- 
sued October 2, 1871, executed October 5, 1871,” and if any 
pleading be amended, the clerk in making out transcripts 
will treat the last amended pleading as the only one of that 
order in the cause, and will refrain from setting out any 
abandoned pleading as part of the record, unless it be made 
such by a bill of exceptions; and no clerk shall insert in 
the transcript any matter touching the organization of the 
court, or any mention of any continuance, motion or afli- 
davit in the cause, unless the same be specially called for 
by the bill of exceptions. 


Presumptions in support of bills of exceptions. 
Rute 14. The only purpose of a statement, in a bill of 


exceptions, that it sets out all the evidence ina cause, being 
that the Supreme Court may have before it the same mat- 
ter which was decided by the court of first instance, it shall 
be presumed as a matter of fact in all bills of exceptions, 
for the future, that they contain all the evidence applicable 
te any particular ruling to which exception is saved. 


















iv SUPREME COURT RULES. 


Abstracts to be filed. 
Rute 15. In all civil cases the appellant or plaintiff 


in error shall file in this court, on or before the day next 
preceding the day on which the cause is docketed for hear- 
ing, seven copies of an abstract or abridgment of the record 
in said cause, setting forth so much thereof as is necessary 
to a full understanding of all the questions presented to 
this court for decision. The appellant or plaintiff in error 
shall also deliver a copy of said extract to the attorney of 
the appellee or the defendant in error, ten days before the 
day on which the cause is docketed for hearing, and if the 
counsel for the appellee or defendant in error shall deem 
the abstract of the appellant or plaintiff in error imperfect 
or unfair, he may within eight days after receiving the 
same, deliver to the counsel of the appellant or plaintiff in 
error one copy, and to the clerk of this court seven copies 
of such further or additional abstract as he shall deem nec- 
essary to a full understanding of the questions presented 
to this court for decision, and hereafter the evidence of the 
service of such abstracts shall be filed with the same. 


Briefs to be filed. 
Rute 16. It shall be the duty of counsel in all cases 


to file with the clerk, on the day next preceding the day 
en which the cause is docketed for hearing, seven copies 
of a brief which shall contain a clear aud concise state- 
ment of the matters in issue, and a further statement, in 
numerical order, of the points or legal propositions intended 
’ “od om in argument, accompanied by a citation 
upporting each proposition. To this may 

rgument as counsel may desire to make in 


which shall be signed by counsel. 
1 briefs. 
In citing authorities, in support of any 


shall the duty of the counsel to give the 

.  arties to any case cited from any report of 

' yes, as well as the number of the volume 

here the same will be found; and when ref- 

erence 1s maue toa passage in any elementary work or 

treatise, the number of the edition, the volume, the chapter, 
section, paging and side paging shall be set forth. 

















SUPREME COURT RULES. Vv 


Appellant’s brief to allege errors complained of. 

Rute 18. The brief filed on behalf of the appellant 
or plaintiff in error shall distinctly and separately allege 
the errors committed by the inferior court, and no refer- 
ence will be permitted at the argument to errors not thus 
specified, unless for good cause shown the court shall other- 
wise direct. 

Failure to comply with rules 15 and 16. 

Rue 19. If any appellant or plaintiff in error, in 
any civil cause, shall fail to comply with rules numbered 
15 and 16, the court, when the cause is called for hearing, 
will dismiss the appeal or writ of error; or at the option 
of respondent or defendant in error, continue the cause at 
the costs of the party in default. 

Agreed cases. 

Rute 20. Parties may, in the courts of first instance, 
agree upon any statement of the cause of action, the de- 
fense and the evidence, together with the rulings of the 
court thereupon and the exceptions saved to any ruling, 
which may intelligibly present to the Supreme Court, or 
any appellate court, the matters intended to be reviewed; 
and this statement, with a certificate by the judge before 
whom the cause was tried, that the same is a substantial 
history of what occurred at the trial of the cause, shall be 
treated as the record in all appellate courts, and the judg- 
ment rendered in the court of first instance shall be affirmed 
or reversed according to the opinion entertained by the Su- 
preme Court respecting the same. 

Motion for rehearing. 

Rute 21. Motions for a rehearing must be accomp: 
nied by a brief statement of the reasons for a reconsider. - 
tion of the cause, and must be founded on papers showi 
clearly that some question decisive of the case, and di 
submitted by counsel, has been overlooked by the cor 
or that the decision is in conflict with an express stature, 
or with acontrolling decision to which the attention of the 
court was not called through the neglect or inadvertence of 
counsel. Such motion must be filed within ten days after 





vi SUPREME COURT RULES. 


the opinion of the court shall be delivered, and notice of 
the filing thereof must be served on the opposite counsel, 
but no motion for a rehearing shall be filed after the final 
adjournment of the court. 


Motion for affirmance. 

Rute 22. On motion for affirmance under section 49, 
article 13, chapter 110, Wagner’s Statutes, the mere fact 
that the appellant has on file, or presents a copy of the 
transcript at the time such motion is made, shall not of 
itself be deemed “ good cause”’ within the meaning of said 
section, 

Former rules rescinded. 

Rue 23. All rules not included in the foregoing 

enumeration are hereby rescinded 
ADDITIONAL RULES. 

Rute 24. No wnt of error from this court to the 
court of appeals can be issued by the clerk of this court 
in vacation. All applications in term time for writs of error 
to the court of appeals, shall be accompanied by an afli- 
davit of the attorney of record that the cause in which such 

f error is sued out, is one of which this court has 
ate jurisdiction under section 12, of article 6 of the 
tution; and such affidavit shall state the facts con- 
z such jurisdiction, and thereupon the clerk shail 
such writ. (Adopted at the April term, 1878.) 
uLE 25. That hereafter, in no case will extension of 
or filing statements, abstracts and briefs be granted, 
¢ upon affidavit showing satisfactory cause. (Adopted 
« October term, 1878.) 


_uLE 26. A party, in any cause, filing a motion either 
niss an appeal or writ of error, or to affirm the judg- 
shall first notify the adverse party or his attorney 
ord, at least twenty-four hours before making the 
n, by telegram, by letter or by written notice, and 
on filing such motion, satisfy the court that such 
: has been given. (Adopted at the October term, 1879.) 
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